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Proposed Alabama State Judicial Voting Guide

Preamble

This pamphlet is designed to guide you in making an informed decision in the upcoming Alabama state judicial elections.  When deciding which candidate to vote for, you should keep in mind that judges maintain a remarkably unique and important role in our government.  Unlike governors, members of Congress, or state legislators, judges are bound in their work by the previous decisions made in higher courts.  They are also bound by the laws enacted by the Alabama State Legislature and the United States Congress, as well as by the Constitution of the State of Alabama and the Constitution of the United States.  These laws place significant restrictions on the ability of judges to base decisions in their personal beliefs.   

The independence of judges was one of the most important concerns of the Founders of our nation.  The role of the judiciary was designed to be very different from that of the legislative and executive branches.  The Founders were concerned that legislators and executives would be subject to pressure from political influences.  They feared that those elected by the popular vote would sometimes create “dangerous innovations in government” resulting in “serious oppressions of the minor party in the community.”
  As a result they designed a separate and independent judiciary in order to ensure that laws were enforced in a deliberate and impartial manner.  They decided that there would be no elections at all for federal judges.  The drafters of the Alabama State Constitution decided to hold elections for judges, but they also believed that the judiciary should have a separate role from the other branches of government and provided in the Alabama State Constitution that the judicial branch of the state government “shall never exercise the legislative and executive powers.”
  


Recently, increases in political advertising and contributions from special interest groups have compromised the independence of our judges.  Candidates for judicial office in Alabama raised $13.4 million in the 2006 election cycle.
  $6.3 million of that money was spent on television advertising alone.
  Much of this advertising involved negative attacks on the character, decisions, and political views of other candidates.  These influences present a grave threat to the independence of our judiciary.  The need to raise millions of dollars forces candidates for judicial office to seek large contributions from special interest groups before the election.  Once elected, the winning judges may then feel pressure to reciprocate for these contributions by siding with parties who are connected to these groups.  The proliferation of television advertising also forces judges to consider how their decisions will translate to the airwaves, even though outcomes may be dictated by a variety of complex factors based on existing laws and the facts of the individual case.


A good judge must examine every case even-handedly and consider what outcome the law requires.  A good judge does not allow personal political or religious beliefs to influence the outcome of a decision.  Only by having an impartial judiciary can a party who ends up in court feel assured that the outcome of a dispute is based on the law and not the political beliefs of the individual judge in whose courtroom they end up in.  In making your decision in the upcoming election, you should keep in mind the following facts about the role of judges in the State of Alabama:  

· All judges in the State of Alabama take an oath of office in which they swear to support the Constitution of the United States and the Constitution of the State of Alabama.

· Judges must make decisions consistent with the laws enacted by the Alabama State Legislature and the United States Congress, even if they personally disagree with those laws, unless the law is prohibited by the state or federal Constitution.
· Decisions of the Alabama Circuit Courts are subject to review by the Courts of Appeals.  Decisions of the Courts of Appeals may be reviewed by the Alabama Supreme Court.  

· Some decisions announced by Justices of the Supreme Court of Alabama may be reviewed and possibly overturned by the United States Supreme Court.

Survey Questions

1. How does your education and legal or other professional background make you qualified to be a judge?

2. Would you make a decision that conflicted with your personal political or religious beliefs if you understood the law to require you to do so?

3. What weight, if any, do you believe that judges should give to the views of the people of their state or district in making their decisions?

4. Who are the top financial contributors to your campaign?

5. In what way do or will these contributions affect your ability to make impartial decisions as a judge?

Comments on the Voter Guide


The proposed voter guide attempts to ameliorate the undoubtedly powerful effect that negative campaign advertising has on judicial elections.
  Voters reading this guide will likely have already viewed or listened to dozens if not hundreds of television commercials and radio advertisements.  The guide attempts to provide a brief civics lesson to encourage voters to think differently about judicial elections than about elections for legislative or executive office.  It aims to direct the voter’s attention away from negative campaigning and toward the positive attributes that make a qualified judge.  It highlights the harmful effects that money, negative advertising, and interest group involvement have on judicial elections, and persuades voters to think past these influences.


The greatest challenge in constructing this pamphlet is that unlike most voter guides, the goal is not to tell voters who to choose based on the candidates’ positions on specific issues.  The aim is instead to give voters a new source of information on which to base their decisions.  As a result, they will resist the influence of muckraking advertisements and apply a different set of principles when voting for judicial officers.   


The list of facts about judicial office at the end of the preamble is designed to give voters a basic overview of the principles of judicial review and stare decisis.  The oversimplification is deliberate, taking into account the realistic limits in educating voters who have likely either forgotten, misunderstood, or never learned the fundamentals of the judicial system.
  Rather than provide a full education in judicial practices, the goal of these points is to reinforce the fact that judicial decisions are constrained by many forces.  


The statements in the list ignore the reality that in many cases, the law requires no clear outcome.  The result of many judicial decisions depends on the balancing of different values.  What weight an individual judge places on any competing value inevitably depends on his or her personal beliefs and values.  As Justice Scalia said in Republican Party of Minnesota v. White, “Not only do state-court judges possess the power to ‘make’ common law, but they have the immense power to shape the States' constitutions as well.”
  Still, the statements reflect an assumption that voters lack a fundamental understanding of the constraints that are placed on judges.  A greater understanding of the judicial system will result in voter’s who are less susceptible to attack ads that focus on the fact that a candidate is “pro-life” or that he or she has put a certain number of “murderers” in jail.
  

The first survey question is designed to redirect the focus of the election to the positive attributes of the individual candidates and his or her personal qualifications.  It pushes voters to consider the educational and professional achievements that will make a particular candidate well qualified for the bench.  It allows judges to highlight qualifications that are not as likely to be reflected in television commercials or on the radio. 


Questions two and three challenge the candidates to be forthright about the impact of his or her political or religious beliefs on decisions.  The questions assumes that voters who have read the guide will be less inclined to want a candidate to base decisions on personal beliefs.  The question does not ignore the fact that there may be some popular support for the idea that judges should base their decisions on personal views or on the popular will,
 but it assumes that most voters will not accept this proposition.


The fourth and fifth questions aim to pressure the incumbent or aspiring judge to denounce interest group contributions or alternatively to explain why the contributions they have accepted will not influence their decisions.  Although candidates have attacked each other in television advertisements for accepting oil money or contributions from trial lawyers,
 the aim of the question is to allow voters to consider these contributions in the context of advertising sound bites.  


Many of the statements made in the voter guide lead naturally to the conclusion that even civil, non-divisive elections are less preferable to a system in which judges are either not elected or are elected to serve with life tenure.  As Alexander Hamilton noted in Federalist No. 78, cited above, “nothing can contribute so much to its firmness and independence, as permanency in office.”
  Justice O’Connor said in concurrence in Republican Party of Minnesota v. White, “Elected judges cannot help being aware that if the public is not satisfied with the outcome of a particular case, it could hurt their reelection prospects.”
  


In constructing a voter guide, it is important to exclude criticism of the existing system in order to maintain a tone that will command the respect of the voters who read it.  As the Annenberg Center for Public Policy reported in 2007, sixty-four percent of the public said that they prefer that judges be elected directly rather than nominated by the governor from a list provided by an independent, nonpartisan committee.
  Any language criticizing the current electoral process may distract from the goal of informing the electorate therefore risk the guide appear less authoritative.


Increased education on the judiciary can only help address the challenge posed by judicial elections.  The information voter’s receive in a guide is unlikely to be as memorable in the voting booth as the mudslinging advertisements.  For that reason a more drastic overhaul of the judicial election system will ultimately be required.  
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