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Lofgren, Zoe Perlmutter Snyder
Lowey Price (NC) Solis
Lynch Ramstad Speier
Maloney (NY) Rangel Stark
Markey Richardson Sutton
Matsui Rothman Tauscher
McCarthy (NY) Roybal-Allard Thompson (MS)
McCollum (MN) Ruppersberger Tierney
McDermott Rush Towns
McGovern Sanchez, Linda Tsongas
McNulty T. Van Hollen
Meeks (NY) Sanchez, Loretta Velazquez
Miller (NC) Sarbanes X
Miller, George Schakowsky Visclosky
Moore (WI) Schiff Wasserman
Moran (VA) Schwartz Schultz
Murphy (CT) Scott (GA) Waters
Nadler Scott (VA) Watson
Napolitano Serrano Watt
Neal (MA) Sestak Waxman
Olver Shays Weiner
Pallone Sherman Wexler
Pascrell Slaughter Woolsey
Pastor Smith (NJ) Wu
Payne Smith (WA) Yarmuth

ANSWERED “PRESENT”—1

Obey
NOT VOTING—14
Bishop (NY) Dreier Lampson
Brady (TX) Ehlers Neugebauer
Cantor Hoekstra Pitts
Cleaver Hulshof Regula
Cubin King (IA)
0 1116
Mr. HARE changed his vote from

ééaer7 to 44no.77

So the bill was passed.

The result of the vote was announced
as above recorded.

The title was amended so as to read:
“A Dbill to restore Second Amendment
rights in the District of Columbia.”’.

A motion to reconsider was laid on
the table.

Stated against:

Mr. SIRES. Mr. Speaker, when | voted on
final passage of H.R. 6842, the Second
Amendment Enforcement Act, | incorrectly
voted aye. | meant to vote no on final passage
of that bill.

Mr. ETHERIDGE. Mr. Chairman, Earlier
today, the House took sequential votes on an
amendment to and final passage of the Na-
tional Capital Security and Safety Act, H.R.
6842. On roll number 601 when | cast my vote
on final passage an “aye” vote was recorded
when a “no” vote should have been recorded.

——
PERSONAL EXPLANATION

Mr. EHLERS. Mr. Speaker, (Mr. Chairman),
on rollcall No. 600 and 601, | missed these
votes due to illness (influenza). Had | been
present, | would have voted “aye” on both.

————

ANNOUNCEMENT BY THE SPEAKER
PRO TEMPORE

The SPEAKER pro tempore. Pursu-
ant to clause 8 of rule XX, the Chair
will postpone further proceedings
today on motions to suspend the rules
on which a recorded vote or the yeas
and nays are ordered, or on which the
vote is objected to under clause 6 of
rule XX.

Record votes on postponed questions
will be taken later.

——
ADA AMENDMENTS ACT OF 2008

Mr. GEORGE MILLER of California.
Mr. Speaker, I move to suspend the
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rules and pass the Senate bill (S. 3406)
to restore the intent and protections of
the Americans with Disabilities Act of
1990.

The Clerk read the title of the Senate
bill.

The text of the Senate bill is as fol-
lows:

S. 3406

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the
Amendments Act of 2008".

SEC. 2. FINDINGS AND PURPOSES.

(a) FINDINGS.—Congress finds that—

(1) in enacting the Americans with Disabil-
ities Act of 1990 (ADA), Congress intended
that the Act ‘“‘provide a clear and com-
prehensive national mandate for the elimi-
nation of discrimination against individuals
with disabilities’” and provide broad cov-
erage;

(2) in enacting the ADA, Congress recog-
nized that physical and mental disabilities in
no way diminish a person’s right to fully
participate in all aspects of society, but that
people with physical or mental disabilities
are frequently precluded from doing so be-
cause of prejudice, antiquated attitudes, or
the failure to remove societal and institu-
tional barriers;

(3) while Congress expected that the defini-
tion of disability under the ADA would be in-
terpreted consistently with how courts had
applied the definition of a handicapped indi-
vidual under the Rehabilitation Act of 1973,
that expectation has not been fulfilled;

(4) the holdings of the Supreme Court in
Sutton v. United Air Lines, Inc., 527 U.S. 471
(1999) and its companion cases have narrowed
the broad scope of protection intended to be
afforded by the ADA, thus eliminating pro-
tection for many individuals whom Congress
intended to protect;

(5) the holding of the Supreme Court in
Toyota Motor Manufacturing, XKentucky,
Inc. v. Williams, 534 U.S. 184 (2002) further
narrowed the broad scope of protection in-
tended to be afforded by the ADA;

(6) as a result of these Supreme Court
cases, lower courts have incorrectly found in
individual cases that people with a range of
substantially limiting impairments are not
people with disabilities;

(7) in particular, the Supreme Court, in the
case of Toyota Motor Manufacturing, Ken-
tucky, Inc. v. Williams, 534 U.S. 184 (2002), in-
terpreted the term ‘‘substantially limits’ to
require a greater degree of limitation than
was intended by Congress; and

(8) Congress finds that the current Equal
Employment Opportunity Commission ADA
regulations defining the term ‘‘substantially
limits” as ‘‘significantly restricted’’ are in-
consistent with congressional intent, by ex-
pressing too high a standard.

(b) PURPOSES.—The purposes of this Act
are—

(1) to carry out the ADA’s objectives of
providing ‘“‘a clear and comprehensive na-
tional mandate for the elimination of dis-
crimination” and ‘‘clear, strong, consistent,
enforceable standards addressing discrimina-
tion” by reinstating a broad scope of protec-
tion to be available under the ADA;

(2) to reject the requirement enunciated by
the Supreme Court in Sutton v. United Air
Lines, Inc., 527 U.S. 471 (1999) and its com-
panion cases that whether an impairment
substantially limits a major life activity is
to be determined with reference to the ame-
liorative effects of mitigating measures;

(3) to reject the Supreme Court’s reasoning
in Sutton v. United Air Lines, Inc., 527 U.S.

“ADA
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471 (1999) with regard to coverage under the
third prong of the definition of disability and
to reinstate the reasoning of the Supreme
Court in School Board of Nassau County v.
Arline, 480 U.S. 273 (1987) which set forth a
broad view of the third prong of the defini-
tion of handicap under the Rehabilitation
Act of 1973;

(4) to reject the standards enunciated by
the Supreme Court in Toyota Motor Manu-
facturing, Kentucky, Inc. v. Williams, 534
U.S. 184 (2002), that the terms ‘‘substan-
tially’’ and ‘“‘major” in the definition of dis-
ability under the ADA ‘‘need to be inter-
preted strictly to create a demanding stand-
ard for qualifying as disabled,” and that to
be substantially limited in performing a
major life activity under the ADA ‘‘an indi-
vidual must have an impairment that pre-
vents or severely restricts the individual
from doing activities that are of central im-
portance to most people’s daily lives’’;

(5) to convey congressional intent that the
standard created by the Supreme Court in
the case of Toyota Motor Manufacturing,
Kentucky, Inc. v. Williams, 534 U.S. 184 (2002)
for ‘‘substantially limits”’, and applied by
lower courts in numerous decisions, has cre-
ated an inappropriately high level of limita-
tion necessary to obtain coverage under the
ADA, to convey that it is the intent of Con-
gress that the primary object of attention in
cases brought under the ADA should be
whether entities covered under the ADA
have complied with their obligations, and to
convey that the question of whether an indi-
vidual’s impairment is a disability under the
ADA should not demand extensive analysis;
and

(6) to express Congress’ expectation that
the Equal Employment Opportunity Com-
mission will revise that portion of its cur-
rent regulations that defines the term ‘‘sub-
stantially limits” as ‘‘significantly re-
stricted” to be consistent with this Act, in-
cluding the amendments made by this Act.
SEC. 3. CODIFIED FINDINGS.

Section 2(a) of the Americans with Disabil-
ities Act of 1990 (42 U.S.C. 12101) is amend-
ed—

(1) by amending paragraph (1) to read as
follows:

‘(1) physical or mental disabilities in no
way diminish a person’s right to fully par-
ticipate in all aspects of society, yet many
people with physical or mental disabilities
have been precluded from doing so because of
discrimination; others who have a record of
a disability or are regarded as having a dis-
ability also have been subjected to discrimi-
nation;”’;

(2) by striking paragraph (7); and

(3) by redesignating paragraphs (8) and (9)
as paragraphs (7) and (8), respectively.

SEC. 4. DISABILITY DEFINED AND RULES OF CON-
STRUCTION.

(a) DEFINITION OF DISABILITY.—Section 3 of
the Americans with Disabilities Act of 1990
(42 U.S.C. 12102) is amended to read as fol-
lows:

“SEC. 3. DEFINITION OF DISABILITY.

‘“As used in this Act:

‘(1) DISABILITY.—The term ‘disability’
means, with respect to an individual—

‘“(A) a physical or mental impairment that
substantially limits one or more major life
activities of such individual;

‘(B) a record of such an impairment; or

“(C) being regarded as having such an im-
pairment (as described in paragraph (3)).

*“(2) MAJOR LIFE ACTIVITIES.—

‘““(A) IN GENERAL.—For purposes of para-
graph (1), major life activities include, but
are not limited to, caring for oneself, per-
forming manual tasks, seeing, hearing, eat-
ing, sleeping, walking, standing, lifting,
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bending, speaking, breathing, learning, read-
ing, concentrating, thinking, commu-
nicating, and working.

“(B) MAJOR BODILY FUNCTIONS.—For pur-
poses of paragraph (1), a major life activity
also includes the operation of a major bodily
function, including but not limited to, func-
tions of the immune system, normal cell
growth, digestive, bowel, bladder, neuro-
logical, brain, respiratory, circulatory, endo-
crine, and reproductive functions.

‘“(3) REGARDED AS HAVING SUCH AN IMPAIR-
MENT.—For purposes of paragraph (1)(C):

““(A) An individual meets the requirement
of ‘being regarded as having such an impair-
ment’ if the individual establishes that he or
she has been subjected to an action prohib-
ited under this Act because of an actual or
perceived physical or mental impairment
whether or not the impairment limits or is
perceived to limit a major life activity.

‘(B) Paragraph (1)(C) shall not apply to
impairments that are transitory and minor.
A transitory impairment is an impairment
with an actual or expected duration of 6
months or less.

‘“(4) RULES OF CONSTRUCTION REGARDING
THE DEFINITION OF DISABILITY.—The defini-
tion of ‘disability’ in paragraph (1) shall be
construed in accordance with the following:

““(A) The definition of disability in this Act
shall be construed in favor of broad coverage
of individuals under this Act, to the max-
imum extent permitted by the terms of this
Act.

‘“(B) The term ‘substantially limits’ shall
be interpreted consistently with the findings
and purposes of the ADA Amendments Act of
2008.

“(C) An impairment that substantially
limits one major life activity need not limit
other major life activities in order to be con-
sidered a disability.

‘(D) An impairment that is episodic or in
remission is a disability if it would substan-
tially limit a major life activity when ac-
tive.

‘“(E)(1I) The determination of whether an
impairment substantially limits a major life
activity shall be made without regard to the
ameliorative effects of mitigating measures
such as—

“(I) medication, medical supplies, equip-
ment, or appliances, low-vision devices
(which do not include ordinary eyeglasses or
contact lenses), prosthetics including limbs
and devices, hearing aids and cochlear im-
plants or other implantable hearing devices,
mobility devices, or oxygen therapy equip-
ment and supplies;

““(IT) use of assistive technology;

‘“(III) reasonable accommodations or auxil-
iary aids or services; or

‘(IV) learned behavioral or adaptive neuro-
logical modifications.

‘‘(ii) The ameliorative effects of the miti-
gating measures of ordinary eyeglasses or
contact lenses shall be considered in deter-
mining whether an impairment substantially
limits a major life activity.

¢“(iii) As used in this subparagraph—

“(I) the term ‘ordinary eyeglasses or con-
tact lenses’ means lenses that are intended
to fully correct visual acuity or eliminate
refractive error; and

“(IT) the term ‘low-vision devices’ means
devices that magnify, enhance, or otherwise
augment a visual image.”.

(b) CONFORMING AMENDMENT.—The Ameri-
cans with Disabilities Act of 1990 (42 U.S.C.
12101 et seq.) is further amended by adding
after section 3 the following:

“SEC. 4. ADDITIONAL DEFINITIONS.

‘“As used in this Act:

‘(1) AUXILIARY AIDS AND SERVICES.—The
term ‘auxiliary aids and services’ includes—

““(A) qualified interpreters or other effec-
tive methods of making aurally delivered
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materials available to individuals with hear-
ing impairments;

“(B) qualified readers, taped texts, or other
effective methods of making visually deliv-
ered materials available to individuals with
visual impairments;

“(C) acquisition or modification of equip-
ment or devices; and

‘(D) other similar services and actions.

‘(2) STATE.—The term ‘State’ means each
of the several States, the District of Colum-
bia, the Commonwealth of Puerto Rico,
Guam, American Samoa, the Virgin Islands
of the United States, the Trust Territory of
the Pacific Islands, and the Commonwealth
of the Northern Mariana Islands.”.

(c) AMENDMENT TO THE TABLE OF CON-
TENTS.—The table of contents contained in
section 1(b) of the Americans with Disabil-
ities Act of 1990 is amended by striking the
item relating to section 3 and inserting the
following items:

‘‘Sec. 3. Definition of disability.

“Sec. 4. Additional definitions.”.

SEC. 5. DISCRIMINATION ON THE BASIS OF DIS-
ABILITY.

(a) ON THE BASIS OF DISABILITY.—Section
102 of the Americans with Disabilities Act of
1990 (42 U.S.C. 12112) is amended—

(1) in subsection (a), by striking ‘“‘with a
disability because of the disability of such
individual” and inserting ‘‘on the basis of
disability”’; and

(2) in subsection (b) in the matter pre-
ceding paragraph (1), by striking ‘‘discrimi-
nate” and inserting ‘‘discriminate against a
qualified individual on the basis of dis-
ability”.

(b) QUALIFICATION STANDARDS AND TESTS
RELATED TO UNCORRECTED VISION.—Section
103 of the Americans with Disabilities Act of
1990 (42 U.S.C. 12113) is amended by redesig-
nating subsections (¢c) and (d) as subsections
(d) and (e), respectively, and inserting after
subsection (b) the following new subsection:

““(c) QUALIFICATION STANDARDS AND TESTS
RELATED TO UNCORRECTED VISION.—Notwith-
standing section 3(4)(E)(ii), a covered entity
shall not use qualification standards, em-
ployment tests, or other selection criteria
based on an individual’s uncorrected vision
unless the standard, test, or other selection
criteria, as used by the covered entity, is
shown to be job-related for the position in
question and consistent with business neces-
sity.”.

(c) CONFORMING AMENDMENTS.—

(1) Section 101(8) of the Americans with
Disabilities Act of 1990 (42 U.S.C. 12111(8)) is
amended—

(A) in the paragraph heading, by striking
“WITH A DISABILITY’’; and

(B) by striking ‘“‘with a disability” after
‘‘individual’’ both places it appears.

(2) Section 104(a) of the Americans with
Disabilities Act of 1990 (42 U.S.C. 12114(a)) is
amended by striking ‘‘the term ‘qualified in-
dividual with a disability’ shall” and insert-
ing ‘“‘a qualified individual with a disability
shall”.

SEC. 6. RULES OF CONSTRUCTION.

(a) Title V of the Americans with Disabil-
ities Act of 1990 (42 U.S.C. 12201 et seq.) is
amended—

(1) by adding at the end of section 501 the
following:

‘‘(e) BENEFITS UNDER STATE WORKER’S COM-
PENSATION LAWS.—Nothing in this Act alters
the standards for determining eligibility for
benefits under State worker’s compensation
laws or under State and Federal disability
benefit programs.

“(f) FUNDAMENTAL ALTERATION.—Nothing
in this Act alters the provision of section
302(b)(2)(A)({i), specifying that reasonable
modifications in policies, practices, or proce-
dures shall be required, unless an entity can
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demonstrate that making such modifications
in policies, practices, or procedures, includ-
ing academic requirements in postsecondary
education, would fundamentally alter the
nature of the goods, services, facilities,
privileges, advantages, or accommodations
involved.

“(g) CLAIMS OF NO DISABILITY.—Nothing in
this Act shall provide the basis for a claim
by an individual without a disability that
the individual was subject to discrimination
because of the individual’s lack of disability.

““(h) REASONABLE ACCOMMODATIONS AND
MODIFICATIONS.—A covered entity under title
I, a public entity under title II, and any per-
son who owns, leases (or leases to), or oper-
ates a place of public accommodation under
title III, need not provide a reasonable ac-
commodation or a reasonable modification
to policies, practices, or procedures to an in-
dividual who meets the definition of dis-
ability in section 3(1) solely under subpara-
graph (C) of such section.”’;

(2) by redesignating section 506 through 514
as sections 507 through 515, respectively, and
adding after section 505 the following:

“SEC. 506. RULE OF CONSTRUCTION REGARDING
REGULATORY AUTHORITY.

“The authority to issue regulations grant-
ed to the Equal Employment Opportunity
Commission, the Attorney General, and the
Secretary of Transportation under this Act
includes the authority to issue regulations
implementing the definitions of disability in
section 3 (including rules of construction)
and the definitions in section 4, consistent
with the ADA Amendments Act of 2008.”’; and

(3) in section 511 (as redesignated by para-
graph (2)) (42 U.S.C. 12211), in subsection (c),
by striking “511(b)(3)”” and inserting
<512(b)(3)”’.

(b) The table of contents contained in sec-
tion 1(b) of the Americans with Disabilities
Act of 1990 is amended by redesignating the
items relating to sections 506 through 514 as
the items relating to sections 507 through
515, respectively, and by inserting after the
item relating to section 505 the following
new item:

‘“Sec. 506. Rule of construction regarding
regulatory authority.”.
SEC. 7. CONFORMING AMENDMENTS.

Section 7 of the Rehabilitation Act of 1973
(29 U.S.C. 705) is amended—

(1) in paragraph (9)(B), by striking ‘“‘a phys-
ical” and all that follows through ‘‘major
life activities”’, and inserting ‘‘the meaning
given it in section 3 of the Americans with
Disabilities Act of 1990 (42 U.S.C. 12102)"’; and

(2) in paragraph (20)(B), by striking ‘‘any
person who’’ and all that follows through the
period at the end, and inserting ‘‘any person
who has a disability as defined in section 3 of
the Americans with Disabilities Act of 1990
(42 U.S.C. 12102).”.

SEC. 8. EFFECTIVE DATE.

This Act and the amendments made by
this Act shall become effective on January 1,
2009.

The SPEAKER pro tempore. Pursu-
ant to the rule, the gentleman from
California (Mr. GEORGE MILLER) and
the gentleman from California (Mr.
MCcKEON) each will control 20 minutes

The Chair recognizes the gentleman
from California Mr. GEORGE MILLER).

GENERAL LEAVE

Mr. GEORGE MILLER of California.
Mr. Speaker, I ask unanimous consent
for 5 legislative days during which
Members may revise and extend their
remarks and insert extraneous mate-
rial on S. 3406 into the RECORD.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from California?



H8288

There was no objection.

Mr. GEORGE MILLER of California.
Mr. Speaker, I yield myself such time
as I may consume.

Mr. Speaker, I rise today in strong
support of final passage of S. 3406, the
Americans with Disabilities Amend-
ments Act of 2008.

Since 1990, the Americans with Dis-
abilities Act has provided protection
from discrimination for millions of
productive, hardworking Americans so
that they may fully participate in our
Nation’s schools, communities and
workplace. Among other rights, the
law guaranteed that workers with dis-
abilities would be judged on their mer-
its and not on an employer’s prejudice.

But since the ADA’s enactment, sev-
eral Supreme Court rulings have dra-
matically reduced the number of indi-
viduals with disabilities who are pro-
tected from discrimination under the
law. Workers like Carey McClure, an
electrician with muscular dystrophy
who testified before our committee in
January, have not been hired or passed
over for promotion by an employer re-
garding them as too disabled to do the
job. Yet when these workers seek jus-
tice for this discrimination, the courts
rule that they are not disabled enough
to be protected by the Americans with
Disabilities Act. This is a terrible
catch-22 that Congress will change
with the passage of this bill today.

S. 3406, like H.R. 3195 passed in June,
remedies this catch-22 situation in sev-
eral ways by reversing flawed court de-
cisions to restore the original congres-
sional intent of the Americans with
Disabilities Act. Workers with disabil-
ities who have been discriminated
against will no longer be denied their
civil rights as a result of these erro-
neous court decisions.

To do this, S. 3406 reestablishes the
scope of protection of the Americans
with Disabilities Act to be generous
and inclusive. The bill restores the
proper focus on whether discrimination
occurred rather than on whether or not
an individual’s impairment qualifies as
a disability.

S. 3406 ensures that individuals who
reduce the impact of their impairments
through means such as hearing aids,
medications, or learned behavioral
modifications will be considered in
their unmitigated state.

For people with epilepsy, diabetes
and other conditions who have success-
fully managed their disability, this
means the end of the catch-22 situation
that Carey McClure and so many oth-
ers have encountered when attempting
to seek justice.

For our returning war veterans with
disabilities, S. 3406 will ensure that the
transition to civilian life will not in-
clude another battle here at home, a
battle against discrimination on the
basis of disability.

And students with physical and men-
tal impairments will have access to the
accommodations and modifications
they need to successfully pursue an
education.
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Much of the language contained in S.
3406 is identical to the House-passed
H.R. 3195. This includes provisions con-
cerning mitigating measures, episodic
conditions, major life activities, treat-
ment of claims under the ‘‘regarded as”
prong, regulatory authority for the def-
inition of disability, and the con-
forming amendments to section 504 of
the Rehabilitation Act.

We expect the courts and agencies to
apply this less demanding standard
when interpreting ‘‘substantially lim-
its.” S. 3406 directs the courts and the
agencies to interpret the term con-
sistent with the findings and purposes
of the ADA Amendments Act.

We intend that the ADA Amend-
ments Act will reduce the depth of
analysis related to the severity of the
limitation of the impairment and re-
turn the focus to where it should be:
the question of whether or not dis-
crimination, based upon the disability,
actually occurred.

This legislation has broad support:
Democrats and Republicans; employ-
ers, civil rights groups, and advocates
for individuals with disabilities. I'm
pleased that we were able to work to-
gether to get to this point.

In particular, I'd like to thank the
members of the Employer and Dis-
ability Alliance, including the Leader-
ship Conference on Civil Rights, the
Epilepsy Foundation, the American As-
sociation of People with Disabilities,
the U.S. Chamber of Commerce, the
National Association of Manufacturers,
and the Society for Human Resource
Management for all of their hard work
and long hours of negotiations with
each other and with our staff.

Of course, much credit is due to Ma-
jority Leader STENY HOYER and Con-
gressman JIM SENSENBRENNER for their
leadership and tenacity in the House;
and Senator HARKIN, Senator KENNEDY,
Senator HATCH for their skill in mov-
ing this legislation through the Senate
with unanimous support.

It is time to restore the original in-
tent of the ADA and ensure that the
tens of millions of Americans with dis-
abilities who want to work, attend
school, and fully participate in our
communities will have the chance to
do so.

I look forward to the passage of this
legislation and encourage my col-
leagues to support it.

I reserve the balance of my time.

Mr. MCKEON. Mr. Speaker, I yield
myself such time as I may consume.

I am pleased to rise in support of
ADA Amendments Act of 2008, a bill we
first approved earlier this year. The
bill we passed was the product of good-
faith negotiation and careful com-
promise, and I appreciate that the
framework of our bill has been main-
tained.

At the same time, our counterparts
on the other side of the Capitol were
able to further refine and improve the
legislation. Thanks to that effort, the
bill before us today represents an im-
portant step forward for Americans
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with disabilities and the employers
that benefit from their many contribu-
tions.

The Americans with Disabilities Act
was enacted in 1990 with broad bipar-
tisan support. Among the bill’s most
important purposes was to protect in-
dividuals with disabilities from dis-
crimination in the workplace.

By many measures, the law has been
a huge success. I firmly believe that
the employer community has taken the
ADA to heart, with businesses adopting
policies specifically aimed at providing
meaningful opportunities to individ-
uals with disabilities.

However, despite the law’s many suc-
cess stories, it is clear today that for
some, the ADA is failing to live up to
its promise.

In the years since its enactment,
court cases and legal interpretations
have left some individuals outside the
scope of the act’s protections. Some in-
dividuals the law was clearly intended
to protect have been deemed ‘‘not dis-
abled enough,” an interpretation we all
agree needs correcting.

In response, however, proposals were
put forward to massively expand the
law’s protections to cover virtually all
Americans. This is an equally dan-
gerous proposition.

Our task with this legislation was to
focus relief where it is needed, while
still maintaining the delicate balance
embodied in the original ADA.

In the months since this bill was first
introduced and moved through the
House, I am pleased to say that we
were able to do exactly that.

Mr. Speaker, this is a good bill, and
the time to enact it is now. It ensures
that meaningful relief will be extended
to those most in need, while the ADA’s
careful balance is maintained as fully
as possible.

Once again, I want to thank my col-
leagues on both sides of the aisle for
honoring our shared commitment to
work together on this issue that has
the potential to touch the lives of mil-
lions of Americans.

I would especially like to recognize
Majority Leader HOYER, Representa-
tive SENSENBRENNER, and Chairman
MILLER for their leadership and com-
mitment to enactment of these impor-
tant bipartisan reforms. I also want to
thank the many stakeholders, espe-
cially the ones that Chairman MILLER
mentioned in his remarks, who were in-
volved in this process for their efforts.

I reserve the balance of my time.

Mr. GEORGE MILLER of California.
Mr. Speaker, I yield 3 minutes to the
gentleman from New York (Mr. NAD-
LER), a member of the Judiciary Com-
mittee, which also had jurisdiction
over this legislation and was very help-
ful in its passage.

Mr. NADLER. I thank the gentleman.

I thank the distinguished majority
leader and the gentleman from Wis-
consin (Mr. SENSENBRENNER). Under
their leadership, the House passed the
ADA Amendments Act in June by an
overwhelming vote of 402-17.
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The Senate, under the leadership of
Senators HARKIN and HATCH, has taken
up our bipartisan call to restore the
promise of the ADA and has passed a
nearly identical bill, S. 3406.

Like the House bill, S. 3406 overturns
Supreme Court decisions that have
narrowed the scope of protection under
the ADA. These decisions have created
a catch-22, in which an individual who
is able to lessen the adverse impact of
an impairment by use of a mitigating
measure like medicine or a hearing aid
can be fired from a job or otherwise
face discrimination on the basis of that
impairment and yet not be considered
sufficiently disabled to be protected by
the ADA. Congress never intended such
an absurd result.

Like the House bill, S. 3406 cures this
problem by prohibiting courts from
considering ‘‘mitigating measures’—
things like medicine, prosthetic de-
vices, hearing aids, or the body’s own
compensation and ability to adapt—
when determining whether an indi-
vidual is disabled. On this important
point, S. 3406 retains the exact same
language as H.R. 3195.

S. 3406 also retains the House lan-
guage on the treatment of episodic con-
ditions, major life activities, claims
brought under the ‘‘regarded as’ prong
of the definition, regulatory authority,
and conforming the definition con-
tained in section 504 of the Rehabilita-
tion Act so that entities covered by the
ADA and Rehabilitation Act operate
under a consistent standard.

While the approach taken in the two
bills is somewhat different, congres-
sional intent and the result achieved
by both bills is the same.

Both bills make clear that the courts
and Federal agencies have set the
standard for qualifying as disabled
under the ADA too high. Both bills re-
ject court and agency interpretation of
the term ‘‘substantially limits” as
“preventing’’ or ‘‘significantly restrict-
ing”’ the ability to perform a major life
activity. Both bills require the courts
and Federal agencies to set a less de-
manding standard by interpreting the
term ‘‘substantially limits’’ more gen-
erously to ensure broad coverage for
the wide range of individuals with dis-
abilities.

For that reason, I support and urge
all of you to join me in supporting S.
3406. These changes are long overdue.
Countless Americans with disabilities
have already been deprived of the op-
portunity to prove that they have been
victims of discrimination, that they
are qualified for a job, or that a reason-
able accommodation would afford them
an opportunity to participate fully at
work and in community life.

It is our sincere hope that, with less
fighting over who is or is not disabled,
we will finally be able to focus on the
important questions: Is an individual
qualified? And might a reasonable ac-
commodation afford that person the
same opportunities that his or her
neighbors enjoy? Our Nation simply
cannot afford to squander the talents
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and contributions of our people based
on antiquated misconceptions about
people with disabilities.

I urge my colleagues to join me in
voting for passage of S. 3406 and restor-
ing the ADA to its rightful place
among this Nation’s great civil rights
laws.

I thank the gentleman again.

Mr. Speaker, | rise in support of S. 3406,
the “ADA Amendments Act of 2008.”

| thank the distinguished Majority Leader,
the gentleman from Maryland, and the gen-
tleman from Wisconsin, Mr. SENSENBRENNER.
Under their leadership, the House passed the
ADA Amendments Act (H.R. 3195) in June by
an overwhelming vote of 402—-17.

The Senate, under the leadership of Sen-
ators HARKIN and HATCH, has taken up our bi-
partisan call to restore the promise of the ADA
and has passed a nearly identical bill, S.
3406.

Like the House bill, S. 3406 overturns Su-
preme Court decisions that have narrowed the
scope of protection under the ADA. These de-
cisions have created a Catch-22, in which an
individual who is able to lessen the adverse
impact of an impairment by use of a mitigating
measure like medicine or a hearing aid can be
fired from a job or otherwise face discrimina-
tion on the basis of that impairment and yet
not be considered sufficiently disabled to be
protected by the ADA. Congress never in-
tended such an absurd result.

Like the House bill, S. 3406 cures this prob-
lem by prohibiting courts from considering
“mitigating measures”—things like medicine,
prosthetic devices, hearings aids, or the
body’s own compensation and ability to
adapt—when determining whether an indi-
vidual is disabled. On this important point, S.
3406 retains the exact same language as H.R.
3195.

S. 3406 also retains the House language on
the treatment of episodic conditions, major life
activities, claims brought under the “regarded
as” prong of the definition, regulatory author-
ity, and conforming the definition contained in
Section 504 of the Rehabilitation Act so that
entities covered by the ADA and Rehabilitation
Act operate under a consistent standard.

Over the past two Congresses, the Sub-
committee on the Constitution, Civil Rights,
and Civil Liberties of the Committee on the Ju-
diciary has studied these issues extensively,
holding multiple hearings and meetings with
stakeholders in the disability and business
communities. Our colleagues in the House
Committee on Education and Labor have done
the same. The findings and insights that we
presented in the committee reports accom-
panying H.R. 3195 reflect our understanding
and intent regarding the language shared by
H.R. 3195 and S. 3406 and should guide
courts and Federal agencies when interpreting
and applying these aspects of the amended
definition of disability.

While the language of the House and Sen-
ate bills is identical in most respects, the bills
differ in how they address the term “substan-
tially limits” in the ADA’s definition of disability.
But while the approach taken in the bills is dif-
ferent, congressional intent and the result
achieved by both bills is the same.

Both bills make clear that the courts and
Federal agencies have set the standard for
qualifying as disabled under the ADA too high.
Both bills reject court and agency interpreta-
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tion of the term “substantially limits” as “pre-
venting” or “significantly restricting” the ability
to perform a major life activity. Both bills re-
quire the courts and federal agencies to set a
less demanding standard by interpreting the
term “substantially limits” more generously to
ensure broad coverage for the wide range of
individuals with disabilities.

In H.R. 3195, we achieved these goals by
redefining the term “substantially limits” to
mean “materially restricts.” Thus, to show a
“substantial’—meaning “material” rather than
“significant”  limitation—an individual need
show only an important or noticeable limit on
the ability to perform a major life activity. This
is not an onerous burden.

As explained in the Senate statement of
managers, they chose an alternate route to
achieve the same result. Rather than rede-
fining the term “substantially limits,” the Sen-
ate left this language intact but, through find-
ings and purposes and a statutory rule of con-
struction, rejected court and agency interpreta-
tion of this term as meaning “prevents” or
“significantly restricts.” Like our bill, S. 3406
directs the courts and Federal agencies to set
a lower standard that provides broad cov-
erage. As explained in the Senate Statement
of Managers, their bill—like ours—ensures
that the burden of showing that an impairment
limits one’s ability to perform common activi-
ties is not onerous.

Thus, while the approach taken is different,
the intent—and the standard established by
both bills—is identical. As such, the guidance
provided in House reports regarding applica-
tion of this less burdensome standard for
showing a “substantial” limitation remains
valid and relevant, with the exception of our
use of a “spectrum” of severity to describe a
relative level of limitation. With regard to the
“spectrum,” we accept concerns expressed by
Senator KENNEDY that this could be construed
as keeping the standard inappropriately high,
and reject the usefulness of this approach.

Like H.R. 3195, the lower standard de-
manded by S. 3406 will provide broad cov-
erage, consistent with how courts had ap-
proached cases under the Rehabilitation Act
prior to enactment of the ADA, where individ-
uals with a wide range of physical and mental
impairments such as epilepsy, diabetes, mul-
tiple sclerosis and intellectual and develop-
mental disabilities qualified for protection, even
where a mitigating measure might lessen the
impact of their impairment. In most of these
cases, defendants and the courts simply ac-
cepted that a plaintiff was a member of the
protected class and moved on to the merits of
the case. Congress expected and intended the
same thing when it passed the ADA in 1990,
and we are again attempting to make this
crystal clear. As stated in S. 3406, the focus
should be on whether discrimination has oc-
curred and “the question of whether an indi-
vidual’s impairment is a disability under the
ADA should not demand extensive analysis.”

Under the lower standard for qualifying as
disabled, for example, an individual who is dis-
qualified from his or her job of choice because
of an impairment should be considered sub-
stantially limited in the major life activity of
working. Previously, in providing guidance on
what the term “substantially limits” means with
respect to the major life activity of working, the
Equal Employment Opportunity Commission
indicated that “the inability to perform a single,
particular job” was not a “substantial” (i.e.,



H8290

“significant”) enough limitation. S. 3406 states
that interpreting “substantial” to require a “sig-
nificant” limitation sets too high a standard
and that we expect the EEOC to redefine this
portion of its regulations. Naturally, this
change will require reconsideration of the
meaning of “substantial” limitation in the major
life activity of working, as well as other major
life activities.

The courts and Federal agencies also will
be called upon to interpret our changes to the
third, “regarded as” prong of the definition.
These changes are identical in S. 3406 and
H.R. 3195. As we made clear in our com-
mittee reports, an individual meets the require-
ment of being “regarded as having such an
impairment” if the individual shows that a pro-
hibited action was taken based on an actual or
perceived impairment, regardless of whether
this impairment limits (or is perceived to limit)
performance of a major life activity. Thus, an
individual with an actual or perceived impair-
ment who is disqualified from a job, program,
or service and who alleges that the disquali-
fication was based on the actual or perceived
impairment is a member of the protected class
and then entitled to prove that the adverse ac-
tion violated the ADA.

In clarifying the scope of protection under
the third, “regarded as” prong of the definition,
we also clarified that reasonable accommoda-
tion need not be provided for those individuals
who qualify for coverage only because they
have been “regarded as” disabled. We, and
the Senate, expressed our confidence that in-
dividuals who need accommodations will re-
ceive them because, with reduction in the bur-
den of showing a “substantial limitation,”
those individuals also qualify for coverage
under prongs 1 or 2 (where accommodation
still is required). Of course, our clarification
here does not shield qualification standards,
tests, or other selection criteria from challenge
by an individual who is disqualified based on
such standard, test, or criteria. As is currently
required under the ADA, any standard, test, or
other selection criteria that results in disquali-
fication of an individual because of an impair-
ment can be challenged by that individual and
must be shown to be job-related and con-
sistent with business necessity or necessary
for the program or service in question.

The changes made by S. 3406 are long
overdue. Countless Americans with disabilities
have already been deprived of the opportunity
to prove that they have been victims of dis-
crimination, that they are qualified for a job, or
that a reasonable accommodation would af-
ford them an opportunity to participate fully at
work and in community life.

Like our bill, S. 3406 ensures that individ-
uals like Mary Ann Pimental—a mother and
nurse who died from breast cancer a few
months after the courts told her that her can-
cer was too temporary and short-lived to qual-
ify her for protection from job discrimination
under the ADA—are covered by the law when
they need it. S. 3406 also ensures vital protec-
tions for our returning veterans. Thousands of
our brave men and women in uniform are re-
turning home with serious injuries, including
the loss of limbs, head trauma, and a variety
of other life-altering injuries. These veterans
have faced great risk and sacrificed much in
service of their country and should return
home knowing that they are protected from
discrimination.

It is our sincere hope that, with less battling
over who is or is not disabled, we will finally
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be able to focus on the important questions—
is an individual qualified? And might a reason-
able accommodation afford that person the
same opportunities that his or her neighbors
enjoy? Our Nation simply cannot afford to
squander the talents and contributions of our
people based on antiquated misconceptions
about people with disabilities.

| urge my colleagues to join me in voting for
passage of S. 3406 and restoring the ADA to
its rightful place among this Nation’s great civil
rights laws.

Mr. MCKEON. Mr. Speaker, at this
time I yield 3 minutes to the gen-
tleman from Wisconsin (Mr. SENSEN-
BRENNER), who has done so much to
bring this bill to this point.

Mr. SENSENBRENNER. Mr. Speak-
er, in 1990, a bipartisan Congress took
significant steps to break down the
physical and societal barriers that for
far too long kept disabled Americans
from fully participating in the Amer-
ican Dream. Today, the House takes
the final step towards righting the
wrongs that courts have made in their
interpretation of this landmark law.
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It has been a long road to finally
reach this point.

As chairman of the House Judiciary
Committee last Congress, I first intro-
duced this bill with House Majority
Leader STENY HOYER. Although the Ju-
diciary Committee held a hearing on
the bill in 2006, it was too late in the
legislative session to move it but that
bill marked our intent and promise to
tackle the issue in the 110th Congress.

Last year on the ADA’s anniversary,
Leader HOYER and I introduced the bill
again. The purpose of this legislation is
to resolve the intent of Congress to
cover a broad group of individuals with
disabilities under the ADA and to
eliminate the problem of courts focus-
ing too heavily on whether individuals
are covered by the law rather than on
whether discrimination occurred. We
worked with advocates from the dis-
ability community and business inter-
ests over the past year to craft a bal-
anced bill with bipartisan support.

President Ronald Reagan once said,
“There is no limit to what you want to
accomplish if you don’t care who gets
the credit.” That statement rings true
about negotiations with this bill. Inter-
est groups that did not see eye-to-eye
at the outset worked diligently over
many months. After intense discus-
sions, they came to a compromise that
both sides could support.

The bill we pass today will restore
the full meaning of equal protection
under the law and all of the promises
that our Nation has to offer. As Mem-
bers are well aware by now, the Su-
preme Court has slowly chipped away
at the broad protections of the ADA
and has created a new set of barriers
for disabled Americans. The Court’s
rulings currently exclude millions of
disabled Americans from the ADA’s
protection—the very citizens that Con-
gress expressly sought to include with-
in the scope of the Act in 1990.
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The impact of these decisions is such
that disabled Americans can be dis-
criminated against by their employer
because of their conditions but are not
considered disabled enough by our Fed-
eral courts to invoke the protections of
the ADA. This is unacceptable. Today’s
vote will enable disabled Americans
utilizing the ADA to focus on the dis-
crimination that they have experi-
enced rather than having to first prove
that they fall within the scope of the
ADA’s protection.

Finally, I would like to pay tribute
to my wife, Cheryl. As the chairman of
the board of the American Association
of People With Disabilities, she has
been dogged in her advocacy of this
legislation and has presented real life
situations on why this bill ought to
pass. Without her efforts, a lot of the
progress that has been made would not
have occurred, and I salute her for
that.

The ADA has been one of the most ef-
fective civil rights laws passed by Con-
gress. I encourage my colleagues to
vote in favor of the ADA Amendments
Act.

Mr. GEORGE MILLER of California.
Will the gentleman yield?

Mr. SENSENBRENNER. I am out of
time.

Mr. GEORGE MILLER of California.
I will yield you 30 seconds.

If T might, I just want to recognize
the tenacity of Mr. SENSENBRENNER in
pushing for this legislation, and I
wanted to do it while he was in the
well and also to recognize the contribu-
tion of your wife, Cheryl, who has
talked to all of us about this and has
been so determined that this bill pass
in this Congress. I think without that
energy, I'm not sure we would have
gotten here today. But certainly what
you and Mr. HOYER have done in the
House has been absolutely outstanding,
and I want you to know how much I ap-
preciate Cheryl’s involvement, also.

Mr. SENSENBRENNER. I thank the
gentleman for yielding, and the gen-
tleman is absolutely right.

Mr. GEORGE MILLER of California.
I yield to the gentleman from Cali-
fornia (Mr. STARK) for the purposes of
engaging in a colloquy.

Mr. STARK. I thank the gentleman
for yielding.

I am pleased that this bill, S. 3406,
will sustain the rights and remedies
available to individuals with disabil-
ities, including individuals with learn-
ing disabilities just as in the measure
passed by the House, H.R. 3195.

Would the Chairman agree that the
measure before us rejects the assump-
tion that an individual who has per-
formed well academically cannot be
substantially limited in activities such
as learning reading, writing, thinking,
or speaking?

Mr. GEORGE MILLER of California.
Yes, I would.

As chairman of the Education and
Labor Committee, I agree that both
H.R. 3195 and S. 3406 reject the holding
that academic success is inconsistent
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with the finding that an individual is
substantially limited in such major life
activities. As such, we reject the find-
ings in Price v. National Board of Med-
ical Examiners, Gonzalez v. National
Board of Medical Examiners, and Wong
v. Regents of University of California.

Mr. STARK. I thank the Chairman.

Specific learning disabilities, such as
dyslexia, are neurologically based im-
pairments that substantially limit the
way these individuals perform major
life activities, like reading or learning,
or the time it takes to perform such
activities often referred to as the con-
dition, manner, or duration.

This legislation will reestablish cov-
erage for these individuals by ensuring
that the definition of this ability is
broadly construed and the determina-
tion does not consider the use of miti-
gating measures.

Given this, would the chairman agree
that these amendments support the
finding in Bartlett v. New York State
Board of Law Examiners in which the
court held that in determining whether
the plaintiff was substantially limited
with respect to reading, Bartlett’s abil-
ity to ‘“‘self-accommodate’ should not
be taken into consideration when de-
termining whether she was protected
by the ADA?

Mr. GEORGE MILLER of California.
Yes, I would.

As we stated in the committee report
on H.R. 3195, the committee supports
the finding in Bartlett. Our report ex-
plains that ‘‘an individual with an im-
pairment that substantially limits a
major life activity should not be penal-
ized when seeking protection under the
ADA simply because he or she managed
their own adaptive strategies or re-
ceived informal or undocumented ac-
commodations that have the effect of
lessening the deleterious impacts of
their disability.”

Mr. STARK. I want to thank the
chairman. It is indeed our full inten-
tion to ensure that the civil rights law
retains its focus on protecting individ-
uals with disabilities and not the inter-
ests of entities that may need to ad-
dress their practices in accordance
with the ADA.

I look forward to working with the
chairman to continue to protect indi-
viduals with specific learning disabil-
ities to ensure that unnecessary bar-
riers are not being erected in their
path.

I want to thank the chairman, the
distinguished ranking member, our col-
league from Wisconsin, and the major-
ity leader for their work on this land-
mark legislation.

Mr. GEORGE MILLER of California.
I reserve the balance of my time.

Mr. McKEON. Mr. Speaker, I am
happy to yield now 3 minutes to the
gentleman from Illinois (Mr. SHIMKUS).

Mr. SHIMKUS. I thank the gen-
tleman.

Mr. MILLER, thank you for the good
work on this. I'm planning, as many of
us are, to be highly supportive of it.

I just want to bring to the attention
of the Chamber an article that was in
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USA Today, September 4. We’re talk-
ing about disabilities here and the dis-
abilities act, and also remind people, as
a teacher of government and history of
4 years, the process of how a bill be-
comes a law.

We had a vote last night that passed
a bill. It has not yet become law. In es-
sence, we still have done nothing to
ease the energy crisis, and this article
highlights ‘“‘Gas Prices Confine Sick
People.” Some have to cut back on
traveling, treatment, such as dialysis
or chemotherapy. The picture here is a
visit to a Lou Gehrig’s, ALS, clinic;
and one of the quotes is saying, ‘“‘Peo-
ple are going to depend on us more be-
cause their friends and families can’t
afford to transport them in their cars.”

When we’ve been fighting so hard for
an energy policy and energy debate,
many times I would come to the floor
to say energy is a variable in every-
thing that we do in our society. It’s a
variable in the cost of doing the job
here as we use power to generate elec-
tricity, air-conditioning, and, of
course, communications. It’s a part of
the educational environment as we find
schools having to adjust transportation
schedules on diesel fuel. It is a critical
portion of how we can meet the needs
of the disabled.

And one of the places they point out
here is in Sacramento, the disabled in-
dividuals can’t get services because
they can’t afford to drive to reach the
services. Again, this is not me. This is
USA Today on 4 September. Pretty big
article.

We have to move a bill that the
President will sign. We have to have a
comprehensive policy that brings in all
the above. I personally like coal. I per-
sonally like renewable fuels. I person-
ally like nuclear power. I personally
like o0il shale, and I like oil sands. I
like wind. I like solar.

If we do not have a comprehensive
energy policy that helps stabilize and
bring costs down, we can pass all the
pieces of legislation we want to in the
world but the disabled are still going to
be harmed, especially in areas that I
represent, which is rural southern Illi-
nois, where to get a job, get health
care, you have to drive a long distance.

Mr. GEORGE MILLER of California.
I yield myself 30 seconds to say I think
the House addressed many of the con-
cerns, Mr. SHIMKUS, yesterday in the
legislation, the comprehensive energy
legislation that we passed that deals
with the issues of lowering costs to
consumers and taxpayers and increas-
ing the energy resources of the United
States.

I would also say if we don’t pass this
piece of legislation, they won’t have
any jobs to drive to because they con-
tinue to get discriminated against.

With that, I would like to yield 3
minutes to the gentleman from New
Jersey (Mr. ANDREWS), a member of the
committee.

(Mr. ANDREWS asked and was given
permission to revise and extend his re-
marks.)
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Mr. ANDREWS. Mr. Speaker, I rise in
strong support of this legislation. I
would like to add my voice in con-
gratulations to Mr. HOYER, Mr. SEN-
SENBRENNER, Chairman MILLER, and
Mr. McKEON for their outstanding co-
operation in this regard.

Today is Constitution Day. Over 200
years ago, the Constitution of our
country was ratified. As majestic a
document as it is, it has been an imper-
fect delivery and realization of that
document because, over time, people
have been left out of its benefits and
privileges. Throughout our history,
people with a disability have been
among those left out of the many privi-
leges of governments and economy in
our country.

In 1990, the Congress, under the first
President Bush, took a major step for-
ward in remedying that injustice and
discrimination. But sadly, since 1990,
erroneous court decisions have stripped
persons with a disability of the rights
that they thought they had under that
1990 law.

Today we are working together to
remedy that problem and fix it. This is
a victory for common sense and for
merit over ignorance and oblivious-
ness. More importantly, it’s a victory
for human beings who will be very pro-
foundly helped by this law.

There was a man who got a job with
a major retail corporation in this coun-
try, and he’s diabetic. When he first
started work, his supervisor under-
stood that for this worker to be pro-
ductive, he needed a special lunch
break in the middle of his work day so
he could deal with his blood sugar
needs and stay healthy and be produc-
tive.

So the man gets a new supervisor.
The new supervisor comes in and
doesn’t understand that need, doesn’t
permit the lunch break, and the man’s
unable to do his work. So he files suit
under the Americans with Disabilities
Act, and the court says he doesn’t win
the case because he’s not disabled. Dia-
betes is not enough of a disability to
remedy this person’s concern.

Now that’s just wrong. And the other
body understands it, both parties in
this body understand it, the American
people understand it.

What we have done in this Act is to
restore the commonsense, meaningful
definition of what ‘‘disability’’ means,
not so that people with disabilities get
special privileges, but so they get the
same rights and opportunitie