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As a reminder, each of your written statements will be made part
of the record in its entirety.

| would ask that you now summarize your testimony in 5 min-
utes or less. To help you stay within that time, there is a timing
light on your table. When 1 minute remains, the light will switch
from green to yellow, and then red when the 5 minutes are up.

It is customary in this Committee on swearing the witnesses, so
would you pleasebwould the witnesses please stand, those who
can.

Will you please hold up your right hand. Do you all swear or af-
firm that the testimony you are about to give is the complete truth
as far as you know?

Thank you.

Let the record reflect that all of the withesses responded in the
affirmative.

We will first hear from Mrs. Sensenbrenner. Mrs. Sensenbrenner
is recognized for 5 minutes.

TESTIMONY OF CHERYL SENSENBRENNER, CHAIR,
AMERICAN ASSOCIATION OF PEOPLE WITH DISABILITIES

Ms. SENSENBRENNER . Thank you, Mr. Chairman.

Good morning.

Chairman Nadler, Ranking Member Franks and Members of the
House Judiciary Subcommittee, thank you for the invitation today
to discuss the topic of ADA Restoration, an issue that affects the
ability of literally millions of people with disabilities, our ability to
enter and maintain our participation in the American workforce.

My name is Cheryl Sensenbrenner, and | am pleased to offer my
testimony today as the board chair of the American Association of
People with Disabilities, AAPD.

AAPD is the largest national cross-disability membership organi-
zation in the United States.

But | must start out my testimony by saying | am so proud of
my husband, Congressman Jim Sensenbrenner, as well as Majority
Leader Hoyer, for their hard work and leadership in introducing
this legislation.

But | will assure you, like them, | will be around, | will continue
to work relentlessly and keep on working on this bill until it is
passed.

But in addition to my affiliation with AAPD, | offer my testimony
today based on my own experiences as a disabled woman and as
a family member of people with disabilities.

| acquired my disability at age 22 when | was in a car accident.
| remember the doctors telling me, because my back was in pieces
and crushed, that | would spend the rest of my life in bed, oper-
ating from bed. | knew | was hurt, but | also knew | wanted to
be a full member of society. | wanted to do the best | could. So |
continued to try hard and do the best | could with everything |
could toward the goal that | had always dreamed of.

Since that time, | have lived my life using a wheelchair, Cana-
dian crutches or walking with a cane and a leg brace. And | am
proud of my full life as a disabled woman, as a wife, as a mom and
as a citizen.
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When | acquired my spinal cord injury, my sister, Tara, was born
with Downs Syndrome about the same time. But because of her
hard work and the support of our family, Tara graduated from high
school, she has taken some college courses. She has supported her-
self through various jobs and she has bought and insured her own
car.

But | am here today to tell you that if and when Tara or | experi-
ence employment discrimination because of our disability, we will
not be protected by the ADA. As Majority Leader Hoyer said better
than | could, the Supreme Court has substituted its own judgment
for the judgment of Congress and that is what has created the need
for the restoration of the ADA that we are discussing today.

As a consequence of court-made law, we have an absurd Catch-
22. If you manage your disability well, you do the best you can in
spite of your disability, well then, your civil rights protections are
taken away. The courts have taken them away. But if you don't
manage your disability well, you have civil rights protections, but
you probably won't be able to get a job. That is absurd.

That means because | worked hard in physical therapy and in
many other medical things, because | wear a leg brace and walk
with a cane, the courts would find me not disabled enough to have
civil rights. But if | had given up after my spinal cord injury, or
if Tara, my sister with Downs Syndrome, had bought into the low
expectations that society had so often given her, if neither of us
had tried to live up to what each of our full potential was, we
\t/)vould have been protected if we hadn't tried, if we hadn't done our

est.

Now, there are lawyers and policy experts here with me today
and they will go into greater detail, but | am here because | think
the last message we would want to send to Americans with disabil-
ities, in particular youth with disabilities and returning soldiers, is
that the less you do to deal with your condition, the less you do
to manage your disabilities, the less you try, the more likely you
are to be protected under the civil rights laws. That is horrible pol-
icy, and it doesn't make sense.

We shouldn't be punishing people for successfully managing their
disabilities, trying to work and trying to pay taxes. ADA Restora-
tion is really about being fair, about fairness.

As a country, we should be focusing on disabled people's abilities,
and encouraging people to exceed their full potential. But instead,
the courts have been punishing people for trying too hard, for try-
ing to be productive, for wanting to pay taxes. This, again, doesn't
make sense.

Please, please help us clear up the mess the courts have made.
Help us restore congressional intent. Help us pass the ADA Res-
toration Act so that the ADA can open wide the doors of oppor-
tunity to all of us in America.

Thank you.

[The prepared statement of Ms. Sensenbrenner follows:]

PREPARED STATEMENT OF CHERYL SENSENBRENNER

Chairman Nadler, Ranking Member Franks, and Members of the House Judiciary
Subcommittee:

Thank you for the invitation to discuss the topic of ADA Restoration. | am hon-
ored to have this opportunity to testify on an issue that affects the ability of literally
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millions of people with disabilities to enter and maintain their participation in the
American workforce. My name is Cheryl Sensenbrenner, and | am pleased to offer
my testimony today as the Board Chair of the American Association of People with
Disabilities (AAPD), a national non-profit, non-partisan membership organization
promoting the political and economic power of the more than 50 million children
and adults with disabilities throughout the U.S. With more than 100,000 members,
AAPD is the largest national cross-disability membership organization in the coun-
try. In addition to my affiliation with AAPD, | offer my testimony today as a grand-
daughter, a sister, and a mother of people with disabilities as well as my experience
of being a woman with a disability myself.

| offer my testimony today at a most crucial moment for people with disabilitiesb
a time at which U.S. Courts are at complete odds with clear Congressional intent
regarding civil rights protections of people with disabilities, and at a time during
which you, Congressmen and Congresswomen, can set a landmark civil rights law
back on its intended course toward equality for all people.

In 1990, with tremendous bipartisan support, Congress passed the ADA, and
President George H.W. Bush signed it into law. During its passage, Congress ac-
knowledged that people with disabilities were extremely disadvantaged socially, eco-
nomically, vocationally, and educationallybthis ""political powerlessness" on account
of pervasive discrimination, segregation, and exclusion “resulting from stereotypic
assumptions not truly indicative of the |nd|V|duaI ability of such individuals to par-
ticipate in, and contribute to, society . . ."

Congress's intention was clear. This great law, the ADA, was meant to stand as
the “emancipation proclamation for people with disabilities” 2 against the unfair dis-
crimination that had permeated all aspects of life for people with disabilities for far
too long. The law's broad directive to employers, public transportation systems, pub-
lic accommodations, as well as other program and service providers (including the
private sector) was to stop the unfair treatment of people on the basis of their cur-
rent, past, or perceived disabilities. Once implemented, the ADA was intended to
give all people with disabilities the opportunity for independence and full participa-
tion and inclusion in society.

And to be sure, in the last 17 years since its passage, we have witnessed an unde-
niable transformation in our society. Access to public transportation has improved
considerably on account of the ADA requirement that all new buses, trains, and ac-
companying stations be accessible for people with mobility, sensory and other dis-
abilitiesbthere is no question we live in a more accessible society than in 1990 on
account of the ADA. Closed-captioning, curb-cuts, power-assisted doors, large print
signageball of these are hallmarks of society post-ADAPof a society more wel-
coming of and accessible to people with disabilities than in a time past.

| remember that time past. | can remember cold, snide remarks, and demeaning
looks and stares that my sister, Tara, who has Down's syndrome, endured nearly
every day growing up. And for myself, | vividly recall numerous occasions in which
I was subjected to the ignorant comments and low expectations of others after ac-
quiring my spinal cord injury at age 22. | remember once waiting for my father,
then Attorney General of Wisconsin, in the lobby of a bank while he conducted some
business, and | remember a bank executive staring at me and stating coldly, “"People
like that belong on park benches out front and not in our lobby."

I remember it so clearlyb"People like that,” he said. ““People like that" are me,
my sister, my son, many of my dearest friends, and countless Americans. “People
like that" are your loved ones, your friends, or even youbnow, or in the future.

You see, the ADA starts with the recognition that disability is a natural part of
the human experience. Any person at any time can encounter or acquire a disability.
Some people are born with their disabilities, like Tara. Some acquire their disabil-
ities through accident or injury, like | did. Others encounter invisible disabilities
through a bout with an illness. Some manifest their disabilities during their school
years. Others acquire a disability as they age. And still others acquire disability
while putting their lives on the line for our country, as we are reminded daily with
each wave of returning soldiers from Iraq and Afghanistan.

Given that all kinds of disability can enter any person's life at any time, often
without warning, the more accessible the society we create, and the more intact our
system of legal protections, the greater benefit we all reap as a result. The ADA,

1 Americans with Disabilities Act, 42 U.S.C.A. §12101 (1990).

2See Remarks of President George Bush at the Signing of the Americans with Disabilities Act,
available at http://www.eeoc.gov/ada/bushspeech.html; See also Remarks from Senators Orrin G.
Hatch and Edward M. Kennedy, at National Council on Disability, The Americans with Disabil-
ities Act Policy Brief Series: Righting the ADA, No. 1: Introductory Paper (October 16, 2002),
available at http://www.ncd.gov/newsroom/publications/2002/rightingtheada.htm.
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then, is a law for all people. It was meant to ensure that whatever the cir-
cumstances may be that surround a person's encounter with disability, Americans
are never to be treated unfairly, excluded unnecessarily, or relegated to second-class
citizenship on the basis of disability without recourse.

Despite all the progress since the passage of the ADA, sadly, we still have a long
way to go before the ADA's inclusive vision becomes a reality in America. For in-
stance, | am amazed at how routinely kind and well-educated individuals with
whom | interact assume that | acquired my disability after marrying my husband,
Congressman F. James Sensenbrenner, by remarking how good it was of him to
“stick by me" through that. The fact of the matter is Jim and | fell in love and got
married during a time in which | was already disabled. You see, he “got me" in a
wheelchair, or at best on Canadian crutches. As for my sister, Tara, through the
support of family, she graduated from high school, pursued college coursework, and
has gone on to support herself through various jobs, which she has used to finance
and insure her car and participate in numerous hobbies. Just this week, she gave
me lots of helpful tips about my testimony. And yet despite all her immediately ap-
parent independence, Tara too still routinely runs up against paternalistic words
and actions.

Although there are many obstacles yet to be removed for people with disabilities,
| believe the largest and most pervasive one to remain is that of attitude. The fears,
myths, and stereotypes about people with disabilities from my youth are the same
fears, myths, and stereotypes that | still hear of and encounter today, and they are
the same fears, myths, and stereotypes that all too routinely result in people being
shut out of employment opportunities.

While it is obvious that the ADA has acted as a great equalizer in a variety of
contexts, its full potential has yet to be realized. The ADA, as Congress intended
in its passage, creates an incentive, arising from a legal obligation, for all citizens
to forge a better understanding and more proper perspective for accepting and inte-
grating people with disabilities into all aspects of society, including the workforce. 3
In order for that to occur and for the greatest barrier to all people with disabilitiesb
fears, myths, and stereotypesbto be removed, the law must be applied and enforced
as it was intended.

However, this is not happening. Several of my esteemed colleagues on the panel
today will discuss the numerous damaging court decisions that have significantly
narrowed the intended protections of this law. As a result of these court rulings,
the ADA has lost some of its potency as a teacher, and the devastating effects are
clear.

The employment rate of people with disabilities has not improved with the pas-
sage of the ADA.4 Two-thirds of individuals with disabilities who do not have a job
say they want to have one but cannot find employment. 5 Many of those who do find
employment often experience discrimination along the wayBin hiring, requesting
accommodations, or in unlawful terminationsbon account of the same pervasive
fears, myths, and stereotypes which characterized the past. What's worse, when
these individuals seek their day in court, more than 90% of the time, the courts will
side with the employers rather than the individuals who faced discrimination. 6 By
undercutting civil rights protections for people with disabilities, the Courts have im-
posed a dangerous and unacceptable U-turn in the progress people with disabilities
have made to date. They have made it legal for employers to say “You are not wel-
come here" to disabled individuals who want to work, and who want to pay taxesb
some of whom have a history of dependency on entitlement programs but are at-
tempting to leave them to become financially independent; some of whom have re-
cently completed higher education following 13 years of inclusive education, only to

3Laura L. Rovner, Disability, Equality, and Identity, 55 Ala. L. Rev. 1043 (2004).

4Despite many factors contributing to a positive outlook for employment of people with dis-
abilities, including the passage of civil rights laws like the ADA, the employment rate of people
with disabilities has not improved significantly, as EEOC Chair Naomi C. Earp pointed out in
her testimony during the September 13, 2006 ADA Oversight Hearing held by the House Judici-
ary Committee, Subcommittee on the Constitution. See also Harris, L. & Associates (1998)
N.O.D./Harris Survey Program on Participation and Attitudes: Survey of Americans with Dis-
abilities. New York. See alsoL. Harris & Associates, N.O.D./Harris Survey Program on Partici-
pation and Attitudes: Survey of Americans with Disabilities (2004).

5 Career World, Nov/Dec 2000.

6See Amy L. Allbright, 2004 Employment Decisions Under the ADA Title IDSurvey Update,
29 Mental & Physical Disability L. Rep. 513, 513 (July/August 2005) (stating that in 2004, "[o]f
the 200 [employment discrimination] decisions that resolved the claim (and have not yet been
changed on appeal), 97 percent resulted in employer wins and 3 percent in employee wins").
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find that now, after all their hard work, the inclusivity and legal protections are
gone.

The ADA was meant to be just like other civil rights laws that address employ-
ment discriminationbthe sole focus of a legal case was to be on the alleged discrimi-
nation of the employerbwhether the worker was treated fairly or treated unfairly
because of unlawful discrimination. However, as | have come to understand it, un-
like other civil rights laws, the Courts have created what | like to call a “double
whammy" for people with disabilities who seek to bring a case under the ADA. First
they must prove their disabilities through a series of invasive and often highly irrel-
evant inquiries into the most intimate aspects of their lives. Once they have satis-
fied this increasingly difficult standard, only then are they given the opportunity to
present the facts of discrimination. While a requirement of ““proving" one's disability
may be reasonable in the context of an entitlement program, it is an unnecessary
and harmful step in an employment discrimination context because it is preventing
people from ever reaching the issue of whether they were treated unfairly because
of their real or perceived disability.

As things currently stand, the effects of the court cases are as absurd as they are
devastating. Every day, people with conditions like epilepsy, diabetes, HIV, cancer,
hearing loss, depression, and most recently, even people with intellectual disabilities
(the new term for what we used to call “mental retardation"), are getting caught
in the first “"hoop" of the court's inquiry. A multitude of people who manage their
disabilities effectively through medication, prosthetics, hearing aids, or other ““miti-
gating measures" are viewed as ""too functional"Bor not “disabled enough"bto be
protected under the ADA. 7 Once stuck in the first hoop, these individuals never
have an opportunity to present the facts of blatant employment discrimination that
led them to pursue a legal remedy. This means that employers are allowed to make
employment decisions on the basis of disabilitybfire or not hire someone because
of their misperceptions or prejudices about disabilityband yet the courts find those
sar’ge individuals ““not disabled enough” to be protected under the law! What an ab-
surdity!

As Chairperson of the Board of Directors of AAPD, | often think of our organiza-
tion's summer Congressional and Information Technology interns with disabilities.

I think of how gifted, capable, and sometimes eccentric they areball so unique and
all with such varied disabilitiesband | wonder if any of them will be shut out of
the law with which Congress intended to protect their civil rights should any of
them ever need it.

Even closer to home, | have to wonder what would happen if the many disabled
people in my family were ever to encounter and try to challenge employment dis-
crimination under the judge-invented standard that is now the law of the land. Let
us assume each of my family members with a disability applied for and was denied
a job because of his or her condition. It is often not that blatant, but for purposes
of this exercise, let us assume each family member was told the reason they were
not considered for the position was because of his or her disability.

My grandmother, Clara Warren, who had type 1 diabetes, would not likely fare
well. If voluminous court decisions are any indication, more than likely, she'd get
stuck in the first hoop of the ““double whammy." Because she responsibly managed
her diabetes with medication and diet, the court would tell her that she was not
disabled for purposes of the ADA and toss her case out of court. My son, Frank,
who, like me, has ADHD, would also likely be told that he was too high-functioning
to be protected under the lawbnever mind that in this hypothetical scenario, they
expressly told him that they were not hiring him because of his ADHD. The same
would likely be true of such a case pertaining to my spinal cord injurybl would be
viewed as getting by ““too well" to be considered disabled for purposes of the ADA's
protection. After hearing from the Littleton's today, | have less confidence that the
outcome would be any different for my sister, Tara, with her intellectual disabilities,
who would also likely be viewed as too "high-functioning” to be protected. In each

7See Sutton v. United Airlines, Inc., 527 U.S. 471 (1999) (holding that “mitigating meas-
ures"Pmedication, prosthetics, hearing aids, other auxiliary devices, diet and exercise or any
other treatmentbmust be considered in determining whether an individual has a disability and
is protected by the ADA); see also Murphy v. United Parcel Service, Inc., 527 U.S. 516 (1999);
Albertson's, Inc. v. Kirkingburg, 527 U.S. 555 (1999)). In reaching this conclusion, the Court dis-
regarded explicit statements from Congress that it did not intend mitigating measures to be con-
sidered in determining whether a person has a disability: “whether a person has a disability
should be assessed without regard to the availability of mitigating measures, such as reasonable
accommodations or auxiliary aids." S. Rep. No. 116, 101st Cong., 2d Sess. at 22 (1989); see also,
Chai R. Feldblum, Definition of Disability Under Federal Anti-Discrimination Law: What Hap-
pened? Why? And What Can We Do About It?, 21 Berkeley J. Emp. & Lab. L. 91, 106 (2000).
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of our instances, the facts of the employer's conduct would never even be heard in
court.

As if that was not preposterous enough, if we revisit each of my family members
in turn and alter only one fact, all of our cases would likely be taken up in court
and the facts of discrimination would be heard. If my grandmother had not taken
her insulin; if Frank and | had not found ways to manage our ADHD; if | had not
committed to physical therapy and rehabilitation following my accident; if Tara had
not pursued and relied upon family supports and training. Basically, if all of us
played into the historically low expectations for people with disabilitiesbnot done
all that we could do to recover from or manage our conditionsbwe would all stand
a much better chance of having our day in court.

I hope this family hypothetical scenario helps illuminate what the lawyers and
policy experts can explain in greater depth. It seems to me that the last message
we would want to send to Americans with disabilitiesPparticularly youth with dis-
abilities and returning war veteransbis the less you manage your disability, the
less you try, the more likely you are to be protected under civil rights laws.

Were the ADA to be applied as are other civil rights laws are, without the first
hoop of proving one's disability, the remedial goals of the ADA could be fulfilled.
There would still be cases tossed out on the merits, just like lawsuits brought under
other civil rights laws, but those cases deserving of judicial consideration would see
their day in court, and the ADA would again be allowed to function as it was in-
tended.

My passion in seeing this legislation passed into law is very personal. While |
may not be able to speak to all the fine nuances of court decisions, | do know that
there is something seriously wrong with the scenario | described. And | know that
we have deviated far, far away from what was intended when Senator Bob Dole,
who helped to found AAPD and Congressman Tony Coelho, AAPD's current Vice
Chair, both key leaders in the passage of the original ADA, have been written out
of the very law they helped author.

Please support and help pass the ADA Restoration Act so that the ADA can open
wide the doors of opportunity to all Americans.

Thank you for giving me the opportunity to provide my testimony this morning.

Mr. N ADLER . Thank you.
Our next witness, Mr. Orr, is recognized for 5 minutes.

TESTIMONY OF STEPHEN C. ORR

Mr. ORR. Good morning. My name is Stephen Orr. | am a li-
censed pharmacist from Rapid City South Dakota.

Thank you for the opportunity to speak. | would like to provide
the highlights of my written testimony.

| have lived with type 1 diabetes since 1986 and take excellent
care of my health. Today | use an insulin pump. | treat my condi-
tion as recommended by my doctor and | maintain tight blood glu-
cose control. This is incredibly important. It prevents the serious
short- and long-term consequences of diabetes, including heart dis-
ease, amputation, blindness and death.

In 1997, | was invited to apply for a pharmacy position as man-
ager of Wal-Mart's pharmacy in Chadron, Nebraska. It was a great
opportunity. | had lived in there previously and my children and
other family members lived there.

| never imagined my diabetes would lead to my being fired from
a job. However, that is exactly what happened.

When | was hired by Wal-Mart, my diabetes management regi-
men included three insulin injections daily and lunch breaks to
prevent me from suffering from dangerous low blood glucose levels
or hypoglycemia. Prior to being hired, | disclosed to my district
manager that | had diabetes and that it would be necessary for
regularly scheduled, uninterrupted, half an hour lunch breaks to
check my blood glucose and eat. Because | was going to be the only
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pharmacist, we agreed to close the pharmacy while | took my lunch
break

The pharmacy opened in January 1998. The first 6 weeks went
very well. Then the regular management, original management,
changed, and | was told that | could no longer close the pharmacy
for lunch.

| tried very hard to comply with their request, but was unable
to do so and still manage my diabetes. My blood glucose readings
plummeted. For example, one day | had a blood glucose reading of
41. The normal reading for a healthy individual is 80 and 120. |
was unable to eat until after 2 p.m. As soon as | went to the snhack
bar, | would be called back to the pharmacy.

This was not a one-time occurrence, and for the next 3 months
| experienced repeated dangerously lows on the job, including a
blood glucose level of 32.

| told my supervisor how unhealthy it was be for me to continue
skipping lunch, but he refused to allow me a routine daily half-
hour lunch break. Finally, to protect my safety, | returned to tak-
ing lunch breaks. On May 12 | was fired. Let me be clear: when
| was fired, | was told flat out that it was because | had diabetes.

After this discrimination | sued Wal-Mart for violating my rights
under the ADA. However, the U.S. District Court ruled against me
and the U.S. Court of Appeals rejected my appeal. Because of Su-
preme Court decisions narrowing the Federal law, | was not consid-
ered disabled under the Act for the sole reason that my diabetes
was under such good control.

Amazingly, the court ignored the fact that when | was working
at Wal-Mart, was prevented from properly managing my condition
by taking a lunch break.

My case was dismissed, and | never had a chance to try to prove
that with a small, reasonable accommodation, | could both perform
my job and protect my health. Ironically, Wal-Mart is now allowing
the pharmacy to close for lunch.

It is not right that the same employer that fired me because of
my diabetes could then claim that | do not meet the definition of
disability under the ADA.

| am before you today to say that even with proper diabetes man-
agement, the disease affects me every day, every hour of the day.
I must constantly try my hardest to maintain a balance between
dangerous highs and dangerous low blood glucose levels. The good
news is that | have largely been successful in keeping my health
safe. Yet, it was because | work so hard to manage my diabetes to
make myself a productive employee and citizen that the court
found that | didn't merit protection from discrimination.

My case is not unique. Mr. Charles Littleton and his mother,
Darbara Littleton, wanted to speak to you today about their experi-
ence with the ADA, but unfortunately, they were not unable to
meet with you.

The Littleton's have asked if | would submit their written testi-
mony for the record.

Mr. O rRR. Again, thank you for the opportunity to speak.

[The prepared statement of Mr. Orr follows:]
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PREPARED STATEMENT OF STEPHEN C. ORR

Mr. Chairman and members of the Committee:

Good morning. My name is Stephen Orr and | am a licensed pharmacist from
Rapid City South Dakota. Thank you for the opportunity to testify before the Com-
mittee today. It is a pleasure to be here speaking to you, Chairman Nadler, Ranking
Member Franks and the other distinguished members of this Committee. | appre-
ciate you holding this hearing on restoring the Americans with Disabilities Act
(ADA) and for providing me with the opportunity to tell my story of discrimination.

| have lived with type 1 diabetes since 1986 and take excellent care of my health.
Having type 1 diabetes means that | must administer insulin multiple times each
day in order to survive. As a pharmacist, | provide others with information about
how to manage their diabetes throughout the dayband | take that advice very seri-
ously: treating my condition as recommended by my doctors and maintaining tight
blood glucose control.

I'd like to explain a little about diabetes so that you know what | mean by "tight
blood glucose control." Diabetes is a condition in which the pancreas either does not
create any insulin, which is type 1 diabetes, or the body doesn't create enough insu-
lin and/or cells are resistant to insulin, which is type 2 diabetes. Insulin is a hor-
mone that allows glucose or sugar to move from the blood stream into the cells
where it is used for energy. Thus, untreated diabetes results in too much glucose
in the blood stream. High blood glucose levels, known as hyperglycemia, can be very
dangerous in the short term and, in the long-term, it is high blood glucose levels
that lead to the many long-term complications of diabetes including blindness, heart
disease, kidney disease, and amputation. Thus, | administer insulin to myself in
order to lower my blood glucose level. However, while a normal pancreas is able to
secrete just the right amount of insulin, it is much harder for a person with diabetes
to maintain blood glucose level in a safe range. If | end up with too little insulin
in my system | will have hyperglycemia. But, if | end up with too much insulin in
my system | will experience a condition call hypoglycemia. Hypoglycemia occurs
when blood glucose falls below 70 mg/dL. Low blood glucose levels can be caused
by skipping or delaying a meal, more exercise or physical activity than usual, too
much insulin, or not following your schedule for taking your insulin or diabetes
pills. Mild or moderate hypoglycemia is pretty common for children and adults who
take insulin but hypoglycemia can turn severebleading to seizure or unconscious-
nessbin very little time. Severe hypoglycemia is a life-threatening condition.

In short, hypoglycemia and hyperglycemia are conditions that happen when insu-
lin and blood glucose are out of balance. In order to manage my diabetes | need to
carefully monitor my blood glucose level by self-administering a blood test numerous
times a day and adjusting the amount of insulin | administer to take into account
the food | eat, the exercise | get, and other factors such as illness. The reason |
strive for tight blood glucose control is that research has established that is the way
to avoid the devastating long-term complications of diabetes.

In 1997, a Wal-Mart district manager invited me to apply for a position as man-
ager of the company's pharmacy in Chadron, Nebraska. It sounded like a great op-
portunity. At the time, | was working as a pharmacist in Rapid City, S.D., but had
lived in Chadron previously and looked forward to moving the 110 miles back to the
town where my grown children resided and countless other family and friends still
lived. The job had a great salary and, as | was 47 years old, | expected to retire
from there.

Having lived with diabetes for so long, | never imagined that my diabetes could
lead to my getting fired. However, that is exactly what happened. In essence | lost
my job as a result of trying to protect my health and safety even though none of
that interfered with me being a good pharmacist.

At the time that | was hired by Wal-Mart, my diabetes management regimen in-
cluded, among other things, three insulin injections daily, as well as half-hour lunch
breaks to prevent me from suffering from hypoglycemia. Prior to being hired, | dis-
closed to my district manager that | had diabetes and that | would need to have
a regularly scheduled, uninterrupted, lunch break to check my blood glucose level
and eat. | only accepted the position after my new employer agreed to the terms
by which | could take the care necessary to manage my condition. Based upon this
agreement, | accepted the position and moved to Chadron.

On January 3, 1998, | began training in the Rapid City Wal-Mart Pharmacy. By
the end of the month, we held the Grand Opening of the Chadron Wal-Mart Super-
center, and the in-store pharmacy formally opened. As the only pharmacist at this
location, taking a lunch meant closing the pharmacy during that time periodbone
of the initially agreed upon terms for my employment. However, a mere six weeks
after | started work, the regional management changed. | was told by a new district
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manager that | could not close for lunch breaks. | was instructed that | should eat
behind the pharmacy if and when things slowed down. | tried to comply with the
request, but was unable to do so and safely manage my diabetes. My blood glucose
readings plummeted. For example, on March 12, 1998, | had a blood glucose reading
of 41 mg/dL. On this particular day, | was unable to eat until after 2pm. When |
walked over to the snack bar to pick up lunch | was paged back to the pharmacy.
Unfortunately, this was not a one time occurrence and for the next three months
| experienced repeated dangerously low hypoglycemia on the job, including a blood
glucose level of 32 mg/dL on May 6, 1998.

| spoke to my supervisor in order to explain how unhealthy it would be for me
to continue the practice of skipping lunch, but he refused to consider accommodating
my medical condition. In order to protect my safety, | was forced to return to my
practice of taking half-hour lunches and on May 12, 1998, | was discharged. Let me
be clear: when | was fired, | was told flat out that it was because | had diabetes.

After the discrimination | experienced, | brought a case against Wal-Mart Stores,
Inc. for violating my rights under the Americans with Disabilities Act. However, the
U.S. District Court granted summary judgment against me and the United States
Court of Appeals rejected my appeal. The appeals court said that because of Su-
preme Court decisions narrowing the federal law, | was not considered " disabled"
under the Actbfor the sole reason that my diabetes is under such good control. The
appeals court agreed with my testimony that when my blood glucose level is not
within a safe range | suffer from a variety of immediate complications including vi-
sion impairment, low energy, lack of concentration and mental awareness, lack of
physical strength and coordination, slurred speech, difficulties typing and reading,
and slowed performance. Yet, the court said that | could not rely on evidence of how
I was when my blood glucose level was not within a safe range. Rather, the court
said:

[N]either the district court nor we can consider what would or could occur
if Orr failed to treat his diabetes or how his diabetes might develop in the
future. Rather, [the Supreme Court decision in] Sutton [v. United Airlines]

requires that we examine Orr's present condition with reference to the miti-
gating measure taken, i.e., insulin injections and diet, and the actual con-
sequences which followed. *

Amazingly, the court ignored the fact that when | was working at Wal-Mart, |
was prevented from properly managing my condition by my employer. That is, Wal-
Mart took away the means | had to manage my disease, | became ill, and then my
case was thrown out of court because the judges insisted upon viewing me as |
would be if | had been allowed to properly manage my disease.

My case was dismissed and | never had a chance to try to prove that, with a very
small reasonable accommodation, | would have been able to both fully perform my
job and protect my health and safety. Ironically, as a corporate policy, Wal-Mart is
now allowing the pharmacy in Chadron to be closed for a 30 minute period, al-
though there is still only one pharmacist on duty.

| find it tremendously unfair that the same employer that fired me because of my
diabetes could then successfully claim that | did not meet the definition of disability
under the ADA. | ask that you amend the law so that the focus of cases like mine
is on whether the individual can do the job, rather than lawsuits about the private
details of an individual's medical condition. | stand before you to say that, even with
proper diabetes management, this disease affects me every day, every hour of my
life. | must constantly try my hardest to maintain a balance between dangerously
high and dangerously low blood glucose levels. Diabetes affects everything | do from
eating to physical activity. The good news is that | have largely been successful in
keeping myself safe and healthy. Yet, it was because | work so hard to manage my
diabetes to make myself a productive employee and citizen that the court found that
| didn't merit protection from discrimination.

| wish my case was unique but it is not. Mr. Charles Littleton and his mother,
Darbara Littleton, had hoped to speak to you today about their experience with the
ADA, but unfortunately, they were not able to make it. Their story is yet another
example of a person who wanted to do the job and who could do the job with a rea-
sonable accommodation, but who was refused an accommodation and then was not
protected by the ADA. Charles and Darbara have asked me if | would submit their
written testimony on their behalf, and so | ask that their testimony be made part
of the record of this hearing.

10rr v. Wal-Mart Stores, 297 F.3d 720, 724 (8th Cir. 2002)
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Too many people have had their ADA claims dismissed because they were found
by the courts not to be sufficiently disabled under the courts' misguided interpreta-
tion of the definition of disability under the ADA. Congress must restore the ADA
to what it was intended to beba comprehensive mandate to protect all Americans
from discrimination based on disability.

Again, thank you for the opportunity to speak before you today.

Mr. N ADLER . | thank the witness. Those statements will be ac-

cepted without objection.
[The prepared statement of Charles and Darbara Littleton fol-

lows:]
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PREPARED STATEMENTS OF CHARLES AND DARBARA LITTLETON

Testimony of Charles Irvin Littleton, Jr.
Before the Subcommittee on the Constitution, Civil Rights, and
Civil Liberties on H.R. 3195, the “ADA Restoration Act of 2007”
October 4, 2007

| am happy to be here for myself and for all the other people who
need help under the ADA.

Thank you, mom, for telling my story, and thank you, David, for

helping in court.

For my whole life, | have tried to do my best. | went to school and
| also have worked. Sometimes | am not treated fairly. So | am

glad that there are laws to help people like me.

| just want to tell you how much | wanted to work at the Wal-Mart.
| spent a lot of time trying to get that job and | know | could have

done good work there.

| am very glad that you are paying attention to my story.

Thank you very much.
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Testimony of Darbara Littleton
Before the Subcommittee on the Constitution, Civil Rights, and
Civil Liberties on H.R. 3195, the “ADA Restoration Act of 2007”
October 4, 2007

Good morning. My name is Darbara Littleton, and this is my son,
Charles Littleton, Jr. | also have another wonderful son, Jarvis,
who wears hearing aids and uses sign language. We live in
Birmingham, Alabama. We are here with our attorney, David
Ferleger.

| have raised Charles for these 31 years. | helped him get
through school and get his first job. Charles lives with me and |
am happy to say that he is working now as a cleaner in an office
building.

When things have happened in Charles’ life that are not fair, |
have fought for him. | even went to court to stand up for him when

some people treated him unfairly a few years ago.

| am here today to tell you about what happened to Charles and

why | thought it was wrong.
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First, let me tell you a bit about Charles. He loves video games
and TV and movies. He can cook instant oatmeal, bacon and get

cereal. He likes spending time by himself.

But you should also know that Charles needs to get to know
people for him to feel comfortable interacting with them. He is shy

and he doesn’t speak much in new situations.

When Charles was a little boy, he was having difficulty in school.
The public school tested him. They told me that he was labeled
as “mentally retarded” and would be placed in special education.
Despite his difficulties, Charles has always wanted to do so much.
| was so proud of him going to school and earning a high school
certificate in a special education program. Although he is
“disabled” in some ways, Charles and | prefer to concentrate on
his abilities.

Charles has always wanted to work. When he was younger, he
worked as a bagger and a cart-pusher at grocery stores. He

really enjoyed those jobs. He was proud of his work.

For a long time, Charles wanted to get a job at the Wal-Mart in

Leeds, Alabama. He called the head of personnel, Ms. Marlene
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Barcanic, every week to find out if they had job openings. His job
coach at the Alabama Independent Living Center, Ms. Carolyn
Agee, had been working with Charles to find him jobs. Ms Agee

also spoke to Ms. Marlene about Charles.

Ms. Agee said that Ms. Marlene knew Charles had a disability
and, because of that, Ms. Agee could be with him during the

interview. For a successful interview, he needed her support.

After these discussions, Ms. Agee called Charles and told him
that he had an interview for a cart-pushing job. | drove Charles to
the Wal-Mart. He met Ms. Agee and the two of them went in for

the interview. | waited in the car.

When Charles came back out he was very sad. He said he didn’t
know if he got the job. He told me that Ms. Agee wasn't allowed
to be in the interview with him. Ms. Marlene wasn’t there either.
So Wal-Mart turned him down.

| know that Charles could have done that job at Wal-Mart, but he

did not even get a real chance.
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Charles lost a lot of self-confidence that day. It really broke my
heart to see him so sad. |just knew that it was wrong for them

not to let Ms. Agee be there during the interview.

Charles and | felt that what happened to him was unfair. We
decided to challenge it. We went to the EEOC, which told us they
could not take the case, but that we could file a lawsuit without
them. So | took the EEOC report to the court and asked for a
lawyer.

Our first lawyer believed we would win our case. It was so
obvious to us that Charles should be protected by the Americans
with Disabilities Act.

But we lost our case, because the first court and the court of
appeals decided that Charles wasn’t covered by the ADA. Then,
with the help of Mr. Ferleger, we took our case to the United

States Supreme Court which said “no” to us this week.

It has been a long, hard journey through the courts. This sort of
thing shouldn’t have happened to Charles, and it shouldn’t

happen to anyone else, either. The law should protect people like
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my son. We cannot believe that the ADA right now doesn’t

protect someone like Charles.

Now Charles is going to tell you a little bit about what happened to
him. Thank you for inviting us both to speak today. It has been
an honor to tell Charles’s story so that we can help thousands of

other people like him get the protection they need.



37

Mr. N ADLER . Mr. Collins is recognized for 5 minutes.

TESTIMONY OF MICHAEL C. COLLINS, EXECUTIVE DIRECTOR,
NATIONAL COUNCIL ON DISABILITY

Mr. CoLLINs . Chairman Nadler, Ranking Member Franks and
Members of the House Judiciary Subcommittee, the National Coun-
cil on Disability would like to thank the Committee for this oppor-
tunity to provide testimony on the Americans with Disabilities Act
and the ADA Restoration Act.

| have been asked to share some information NCD has learned
about the experiences of people with disabilities as a result of Su-
preme Court interpretations on the definition of disability under
the ADA and to explain why it is the unanimous position of our
15-member council, most who have disabilities, or whose lives are
impacted by disability on a daily basis, that this Restoration Act
is timely and necessary.

NCD first proposed the concept of the ADA in 1986 and proposed
language for the new law soon thereafter. NCD monitors the im-
pact, implementation and effectiveness of the ADA and other dis-
ability-related laws and programs on an ongoing basis. One of
NCD's monitoring activities has been to analyze the Supreme
Court cases interpreting the ADA.

From 2002 to 2004, NCD produced a series of 19 policy briefs
analyzing these Supreme Court decisions and their ramifications
on subsequent Federal court cases. This work culminated in a com-
prehensive report called “Righting the ADA," which | have with
me, in which NCD proposed language for an ADA Restoration Act.

Congress defined disability in the ADA to encompass both actual
and perceived limitations and limitations imposed by society. It
was intended to provide comprehensive protections for anyone who
had been excluded or disadvantaged by a covered entity on the
basis of a physical or mental impairment, whether real or per-
ceived.

The Supreme Court has issued several decisions relating to the
definition of disability under the ADA, so altering it that the major-
ity of people with disabilities would have no Federal legal recourse
in the event of discrimination, particularly in instances of employ-
ment discrimination, as Mr. Orr has expressed.

In June 1999, the Supreme Court decided Sutton v. United Air-
lines, a case involving pilots needing corrective lenses, and Murphy
v. United Parcel Service, a case involving a man with high blood
pressure. In both cases, the Court held that in determining wheth-
er an individual is substantially limited in a major life activity,
courts may consider only the limitations of an individual that per-
sists after taking into account mitigating measures.

On the same day in 1999, the Court decided Albertson's v.
Kirkingburg, a case involving a man who was blind in one eye. The
Court held in Krukenberg that a mere difference in how a person
performs a major life activity does not make the limitation substan-
tial. How an individual has learned to compensate for the impair-
ment, including measures undertaken whether consciously or not
with the body's own systems also must be taken into account.

The results of these decisions is that people who Congress clearly
intended to be covered by the ADA, such as people with epilepsy,
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diabetes, depression and hearing loss, are now being denied em-
ployment and refused reasonable accommodations because of the
disability and courts refuse to hear their cases, regardless of how
egregious their employers actions.

These decisions have also resulted in courts now making elabo-
rate inquiries into all aspects of the personal lives of certain plain-
tiffs in order to determine whether and to what extent mitigating
measures actually alleviate the effects of the disability.

The Supreme Court has also changed the meaning of substantial
limitation of a major life activity in ways that screen out even more
people with disabilities. In  Toyota v. Williams, the Court changed
““substantially limits" to mean " prevents or severely restricts" and
decided that to be substantially limited in a major life activity a
person must be substantially limited in an activity “of central im-
portance to most people's daily lives."

This has led to extensive questioning by courts about individual's
ability to brush his or her teeth, bathe, dress, stand, sit, lift, eat,
sleep and interact with others. It has led to contradictory rulings
by Federal courts about whether activities such as communicating,
driving, gardening, crawling, jumping, learning, shopping in the
mall, performing housework and even working and living are major
life activities.

In hundreds of cases of alleged disability-based discrimination,
people with disabilities have had to spend their resources litigating
such issues often with the question of whether disability discrimi-
nation has occurred going unaddressed.

| receive several inquiries each month from highly qualified and
highly motivated jobseekers with disabilities. In many cases, they
express frustration about the doors to employment that are shut or
slammed in their faces. An email | received just yesterday was fair-
ly typical. A prospective employer had actually Googled the appli-
cant and discovered an article profiling the candidate in a disability
publication. The employer placed a call to advise that the office was
on the second floor of a building with no elevator. They could not
accommodate an employee in a wheelchair, so the applicants name
was being removed from consideration for the job.

This is extremely frustrating as the applicant did not use a scoot-
er, a wheelchair or other mobility device, but a false perception by
the employer that this person could not access the job site actually
could not be challenged under the current court interpretations of
the ADA.

NCD is also concerned about the impact of the developments in
the ADA case law on veterans with disabilities. Many of our vet-
erans require the use of those mitigating measures the court
speaks of, including medication, orthotics and assistive technology.
The phenomenon is due in part to advances in assistive technology
that make it possible for people with disabilities to perform a wide
range of jobs and these members have decided to either reenter the
military or enter the civilian workforce shortly after they return to
the States.

We must restore the ADA to ensure that our society welcomes
home our veterans with disabilities and all Americans deserve that
consideration. H.R. 3195 simply confirms the congressional intent
in the ADA to provide that protection, whether real or perceived.
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In conclusion, the ADA has been transformed into special protec-
tions for a select few. NCD urges Congress to act quickly to rein-
state the scope of protection Congress initially provided in the
ADA.

Thank you.

[The prepared statement of Mr. Collins follows:]
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Testimony Presented to the Subcommittee on the Constitution, Civil
Rights, and Civil Liberties of the U.S. House of Representatives Committee
on the Judiciary during the Hearing on H.R. 3195, the “ADA Restoration Act
of 2007”

Michael C. Collins

Executive Director

National Council on Disability
October 4, 2007

1 would like to thank the Committee for this opportunity to provide testimony on
behalf of the National Council on Disability (NCD) in support of the Americans
with Disabilities Act (ADA) Restoration Act. Our Chairman, John Vaughn, was
unable to join us today but asked me to share some information the National
Council on Disability (NCD) has learned about the impact on people with
disabilities resulting from a series of Supreme Court interpretations of the
definition of "disability” under the ADA. Hopefully my comments will emphasize
the many reasons why the member s of our Council voted unanimously to
support the passage of the ADA Restoration Act.

Introduction

NCD is an independent federal agency, composed of 15 members appointed by
the President and confirmed by the Senate. NCD’s purpose is to promote
policies and practices that guarantee equal opportunity for all individuals with
disabilities, regardless of the nature or severity of the disability, and to empower
individuals with disabilities to achieve economic self-sufficiency, independent
living, and integration into all aspects of society.

NCD's duties under its authorizing statute include gathering information about the
implementation, effectiveness, and impact of the ADA." In keeping with this
requirement, one of NCD’s monitoring activities has been to analyze the
Supreme Court cases interpreting the ADA. From 2002 to 2004, NCD produced
a series of 19 policy briefs analyzing the Supreme Court’'s ADA cases?and their
ramifications on subsequent federal court cases. This work culminated in a
comprehensive report, Righting the ADA®, in which NCD proposed language for
an ADA Restoration Act.

The Supreme Court has issued several decisions relating to the definition of
“disability” under the ADA. These decisions have narrowed the definition of
“disability,” restricting substantiaily the number of individuals entitled to protection
under the law. NCD has reviewed the history and evolution of the definition of
“disability,” analyzed the Congressionai intent with respect to coverage, reviewed
the effect of EEOC regulations and guidance on the definition, and examined the
Supreme Court decisions involving the definition of “disability.”* NCD concludes
that the Supreme Court’s interpretation of the definition of “disability” under the
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ADA has so altered the ADA that the majority of people with disabilities now
would have no federal legal recourse in the event of discrimination, particularly in
instances of employment discrimination. Passage of the ADA Restoration Act is
urgently needed to restore the ADA'’s protections against disability-based
discrimination for all Americans.

NCD’s Role in the Passage of the ADA

NCD played a key role in the inception of the ADA.®> NCD first proposed the
concept for the ADA, federal legislation to address the discrimination
experienced by people with disabilities, in its 1986 publication, Toward
Independence: An Assessment of Programs and Laws Affecting Persons with
Disabilities—With Legislative Recommendations.® The first published draft of the
law was included in NCD's report, On the Threshold of Independence’ in early
1988. The ADA was then introduced in the House and the Senate in April of that
year.

While the bill was introduced too late in the congressional session to be voted on
by both chambers, NCD continued to play a pivotal role in the passage of the bill.
NCD members continued to meet with various members of the disability
community. NCD released another report, Implications for Federal Policy of the
1986 Harris Survey of Americans with Disabilities, which evaluated poll results
and made recommendations based on the findings.

On Capitol Hill, Congressman Major Owens created the Congressional Task
Force on the Rights and Empowerment of Americans with Disabilities, which
researched the extent of discrimination. The Task Force was chaired by former
NCD Vice Chairperson Justin Dart, and its coordinator was former NCD
Executive Director Lex Frieden. Revisions were made to the initial draft, with the
assistance of national disability consumer organizations. Strong bipartisan
support for the ADA had developed by the time Congress returned for the next
session. Both the House and Senate passed similar bills and, in mid-July, both
chambers passed the final version of the ADA, which was signed into faw by
President George H. W. Bush on July 26, 1990.

Definition of “Disability” in the ADA

Congress modeled the definition of disability in the ADA on Section 504 of the
Rehabilitation Act, which had been construed to encompass both actual and
perceived limitations, and limitations imposed by society. The definition adopted
by Congress and the legislative history of the ADA demonstrate the intention to
create comprehensive coverage under the statute. This definition of "disability”
was conceived as a broad element that would extend statutory protection to
anyone who had been excluded or disadvantaged by a covered entity on the
basis of a physical or mental impairment, whether real or perceived.
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The Supreme Court's decision in School Board of Nassau County v. Arline® was
the leading iegal precedent on the definition of disability when Congress was
considering the ADA. Several Committee reports regarding the ADA expressly
relied on the Arline ruling in discussing the definition of disability. In Arline, the
Court took an expansive and nontechnical view of the definition of “disability.”
The Court found that Ms. Arline's history of hospitalization for infectious
tuberculosis was “more than sufficient” to establish that she had “a record of” a
disability under Section 504 of the Rehabilitation Act.® The Court made this
ruling even though her discharge from her job was not because of her
hospitalization.

The Court displayed a lenient interpretation of what a plaintiff needed to show to
invoke the protection of the statute. It noted that, in establishing the new
definition of disability in 1974, Congress had expanded the definition “so as to
preclude discrimination against ‘[a] person who has a record of, or is regarded as
havi?og, an impairment [but who] may at present have no actual incapacity at
all.”

To ensure that the definition of disability and other provisions of the ADA would
not receive restrictive interpretations, Congress included a requirement that
“nothing” in the ADA was to “be construed to apply a lesser standard” than is
applied under the relevant sections of the Rehabilitation Act, including Section
504."" At the time of the ADA’s enactment, it was not contemplated that disability
discrimination cases would come to be more about determining the extent of
someone’s disability, rather than about whether discrimination, in fact,
occurred.

For several years after the ADA was signed into law, the pattern of broad and
inclusive interpretation of the definition of disability, established under Section
504, continued under the ADA. In 1996, a federal district court declared that “it is
the rare case when the matter of whether an individual has a disability is even
disputed.”"® As some lower courts, however, began to take restrictive views of
the concept of disability, defendants took note, and disability began to be
contested in more and more cases.

The Supreme Court Changes the ADA Definition of Disability

Beginning with its decision in Sutton v. United Airlines in 1999, the U.S. Supreme
Court started to turn its back on the broad interpretation of disability endorsed by
the Court in the Arline decision.™ By the time of the Toyota v. Williams decision
in 2002, the Court was espousing the view that the definition should be
“interpreted strictly to create a demanding standard for qualifying as disabled.”'
This position is directly contrary to what the Congress and the President intended
when they enacted the ADA.
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A narrow interpretation of the term “disability” in the ADA excludes many people
whom Congress intended to protect. Recognizing that discrimination on the
basis of disability takes place in various ways against people with various types
of disabilities, Congress had adopted a time-tested and inclusive, three-prong
definition of “disability” in the ADA. Congress was entitled to expect that this
definition would be interpreted expansively because the courts and regulations
had interpreted the identical definition in the Rehabilitation Act broadly. NCD
views as “draconian” and “erroneous” the “stereotypical view of disability” that
would extend ADA protection only to those who “are so severely restricted that
they are unable to meet the essential demands of daily life.”'®

In June of 1999, the Supreme Court decided Sutton v. United Airlines,17 a case
involving pilots needing corrective lenses, and Murphy v. United Parcef Service,®
a case involving a man with high blood pressure. in both cases, the Court held
that, in determining whether an individual is substantially limited in a major life
activity, courts may consider only the limitations of an individual that persist after
taking into account mitigating measures, e.g., medication or auxiliary aids and
services and any negative side effects the mitigating measures may cause.

On the same day in 1999, the Supreme Court decided Albertson's v.
Kirkingburg,'® a case involving a man blind in one eye. The Court held in
Kirkingburg that a "mere difference” in how a person performs a major life activity
does not make the limitation substantial; how an individual has learned to
compensate for the impairment, including "measures undertaken, whether
consciously or not, with the body's own systems," also must be taken into
account.® These three cases, Sutton, Murphy and Kirkingburg are often referred
to as the “Sutton trilogy.”

The result of these decisions is that people who Congress clearlg intended to be
covered by the ADA 2! such as people with epilepsy,® diabetes,*® depression,*
and hearing loss, % are now being denied employment and refused reasonable
accommodations because of their disability or the mitigating measures they use,
and courts refuse to hear their cases, regardless of how egregious their
employers’ actions.

These decisions have resulted in courts now making elaborate inquiries into all
aspects of the personal lives of certain plaintiffs in order to determine whether,
and to what extent, mitigating measures actually alleviate the effects of the
disability — none of which is relevant to the question of whether discrimination
occurred. Such inquisitions about the extent of people’s disabilities is also
inconsistent with other provisions of the ADA that sharply restrict the use of
inquiries about the nature and extent of disabling conditions and of medical
information about an individual’s limitations.%

When elaborate inquiries are called for by the ADA, they should be about the
individual’s abilities — not his or her disabilities.”” Not only are elaborate inquiries
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into the extent of a person's disability demeaning and extremely costly in terms of
litigation resources, they miss the point. it does not matter if medication
stabilizes a person's blood sugar if the employer harbors an irrational fear that it
will not do so, and terminates the employee. It does not matter how effective
someone's hearing aids are if an employer refuses to hire him because the
employer believes his insurance rates will increase if he hires a person with a
hearing impairment. It does not matter if working the day shift would eliminate
someone's risk of seizures if the employer refuses the employee's request to
switch from the night shift to the day shitt.

By focusing on how well mitigating measures alleviate the effects of a disability,
the Supreme Court has denied discrimination protection to people who are likely
to be capable of doing the job. It is a rare plaintiff who is able to successfully
challenge even the most egregious and outrageous discrimination involving a
condition that can be mitigated.

The Supreme Court has also changed the meaning of "substantial limitation of a
major life activity" in ways that screen out even more people with disabilities that
Congress intended to protect. Closely tracking the Rehabilitation Act, the first
prong of the ADA definition of disability provides that a condition constitutes a
disability if it "substantially limits one or more of the major life activities of such
individual."™®® In Toyota v. Williams, the Court changed substantially limits to
mean "prevents or severely restricts.”?°

In the Williams case, the Court also decided that to be substantially limited in a
major life activity, a person must be substantially limited in an activity "of central
importance to most people's daily lives," and held that "substantially limited in a
major life activity" must be "interpreted strictly to create a demanding standard for
qualifying as disabled.™® The phrase "of central importance to most people's
daily lives" has led to extensive questioning about an individual's ability to brush
his or her teeth, bathe, dress, stand, stt, lift, eat, sleep, and interact with others.*’
It has led to contradictory rulings by federal courts about whether activities such
as communicating, driving, gardening, crawling, jumping, learning, shopping in
the mall, performing house work, and even working and living are "major life
activities." In hundreds of cases of alleged disability-based discrimination,
people with disabilities have had to spend their resources litigating such issues,
often with the question of whether disability-discrimination occurred never being
addressed.

The cases discussed here represent only a portion of the problematic issues
raised by a string of decisions by the Supreme Court which have significantly
diminished the civil rights of people with disabilities.*® The ADA Restoration Act
is needed to return the focus to examination of the relevant facts of the case
when disability discrimination is alleged. Can the person with a disability perform
the essential functions of the job, with reasonable accommodations, if
necessary? Would the reasonable accommodation pose an undue hardship on
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the employer? Would the person's mental or physical impairment pose a safety
risk to others that could not be eliminated by a reasonable accommodation? Did
the employer discriminate against the employee on the basis of a real or
perceived disability?

As NCD declared in its Righting the ADA report:

The Court’s position that the definition of disability is to be construed
narrowly represents a sharp break from traditional law and expectations.
It ignores and contradicts clear indications in the statute and its legislative
history that the ADA was to provide a comprehensive prohibition of
discrimination based on disability, and legisiative, judicial, and
administrative commentary regarding the breadth of the definition of
disability. It also flies in the face of an established legal tradition of
construing civil rights legislation broadly. Congress knowingly chose a
definition of disability that to that time had been interpreted broadly in
regulations and the courts; it was entitied to expect the definition would
continue to receive a generous reading.

In crafting the ADA, Congress did not treat nondiscrimination as
something special that can be spread too thin by granting it to too many
people. Unlike disability benefits programs, such as Social Security
Income (SSI) and Social Security Disability Insurance (SSDI), which are
predicated on identifying a limited group of eligible persons to receive
special benefits or services that other citizens are not entitled to obtain,
and for which the courts have sought to guard access jealously, the ADA
is premised on fairness and equality, which should be generally available
and expected in American society. The Court’s harsh and restrictive
approach to defining disability places difficult, technical, and sometimes
insurmountable evidentiary burdens on people who have experienced
discrimination.

Given the extensive congressional record regarding findings of discrimination
against many types of disabilities and the broad coverage of the ensuing ADA
regulations, the general understanding following enactment of the ADA was that
anyone experiencing disability-related discrimination had a remedy in court.
People with disabilities of all types presume they are covered by the ADA when
many of them now are not.

Restoration, Not Expansion

The ADA was intended to apply to every person who experiences discrimination
on the basis of disability; protection from discrimination is not a speciai service
reserved for a select few. The law was crafted to extend protection even to
people who are not actually limited by their conditions but who experience
adverse treatment based on fear, stereotyping, and stigmatization.
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The ADA Restoration Act supports the purpose of the ADA, to prohibit
discrimination, by removing the obstacle of forcing a person to prove that he or
she has a sufficiently severe impairment to justify protection under the law. The
language in the ADA Restoration Act still requires a plaintiff to show that
discrimination occurred based on his or her real or perceived physical or mental
impairment to successfully bring a claim under the ADA. The ADA still protects
only those who can prove discrimination based on that impairment, and, in
addition, in the employment context, individuals who can demonstrate that they
are qualified to perform the job.

Congress balanced the interests at stake when it passed the ADA 17 years ago.
Congress included, for instance, elements intended to protect the interests of
smali businesses, and these elements remain in place under the ADA
Restoration Act, including: the exemption for small employers, the undue
hardship limitation, the readily achievable limit on barrier removal in existing
public accommodations, the undue burden limitation regarding auxiliary aids and
services, and the elevator exception for small buildings, among others.*® The bill
currently before Congress restores the original intent of a carefully crafted law.

Veterans with Disabilities

NCD is particularly concerned about the impact of the developments in the ADA
case law on veterans with disabilities. Service members returning from the
current conflict in Irag and Afghanistan are experiencing a very high incidence of
disabilities, including post-traumatic stress disorder and traumatic brain injury.®
Many of our veterans with disabilities will require the use of mitigating measures
such as medication, orthotics, and assistive technology. It is imperative that
Congress restore the ADA so that these men and women will not be subjected
to discrimination as a result of disabilities they incurred while serving our country.

NCD hosted a veterans’ program at its quarterly meeting held in San Diego,
Callifornia on January 29 - 31, 2007. The purpose of the program was for Council
members to learn from veterans with disabilities, particularly service members
returning from the current conflicts, about the programs available to assist them
as they transition to life with a disability, and whether those programs are
meeting their needs. NCD learned that veterans with disabilities returning from
the current conflicts differ from those in prior wars in that many are electing to
remain in the military or enter the civilian workforce after rehabilitation. This
phenomenon is due, in part, to advances in assistive technology that make it
possible for people with disabilities to perform a wide range of jobs and, in part,
to progressing attitudes, as many more people have experienced first-hand the
skills and potential of people with disabilities.

We must ensure that our society welcomes home our veterans with disabilities,
and that those who can perform essential job functions are not prevented from
doing so solely on the basis of their disability or the mitigating measures they
use. The rights of veterans with disabilities to be free from discrimination cannot
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Mr. N ADLER . Thank you.
Mr. Lorber is recognized is for 5 minutes.

TESTIMONY OF LAWRENCE Z. LORBER,
U.S. CHAMBER OF COMMERCE

Mr. L orBer. Thank you, Mr. Chairman, Ranking Member
Franks.

In addition to the introduction that the Chairman kindly gave
about me, | do want to note that in 1975 | was privileged to be ap-
pointed and head the Office of Federal Contract Compliance Pro-
grams at a time when the 1974 amendments to the Rehabilitation
Act were being considered. And we issued the first regulations
under section 503 dealing with what was then called handicaps for
employment.

That was at a time when we did not have the benefit of the expe-
rience that the Congress had in 1989 and 1990, and we had to cre-
ate, in many respects, concepts that were applicable then to em-
ployment and, | think as it turned out, with the subsequent
issuance of the 504 regulations, applicable today.

With all due respect, H.R. 3195 is not a Restoration Act. It is an
attempt to pass, in 2007, a law that the Congress examined and
rejected in 1988. Instead, the Congress in 1989 and 1990 addressed
the issue of discrimination against handicapped individuals, dis-
abled individuals, in many aspects looked to the experience under
section 504, looked to the long experience under the other laws,
State and Federal, affecting disabled, and opted to choose a statu-
tory scheme which recognized that those who are disabled, truly
disabled, whose disability affected a major life activity, would then
go on to require employers for title 1, for the employment section,
to work interactively with those individuals and hopefully come up
with accommodations to enable those individuals to meet their full
and undoubted capacities and contribute to society.

The bill before you today does none of that. Rather, what it does
is change in a wholesale method the definition of who would be
covered under the law. It substitutes for disability the notion of im-
pairment. It takes away the notion and the concept that there are
indeed disabled Americans who are deserving of protections and
should be able to work. And instead substitutes for that every
American, every employee, every applicant for employment who
might have a condition, be it permanent or transient, be it dis-
abling or annoying, be it cured or subject to cure, and require em-
ployers to afford to every one of those individuals the specific types
of relief and obligations unique to the ADA which they are now re-
quired to apply to those with disabilities.

They would have to engage in an interactive process. They would
have to determine what specific accommodations an individual
such as that could need to perform the job. One could only imagine
the type of accommodations which would be required to somebody
who has a cold. One could imagine the type of accommodations to
somebody who, for example, has lost their eyeglasses, misplaced
them, and would come in 45 minutes late because they couldn't
find their eyeglasses. These are not hypothetical issues. These are
real issues which would be caused by this act if it were passed.
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In addition, | would point out that the ADA is unique in many
respects. It does require individualized assessments of the ability
of an individual to do their job, unlike every other employment dis-
crimination law, which takes the status of the individual and deter-
mines if that status led to, in the legal term causation, to deal with
that individual in a way that was improper. Here, under the ADA,
there are affirmative obligations for employers to engage in the
process | described so that the employees or the applicants may be
given a fair and appropriate opportunity to be considered for em-
ployment and to achieve employment.

Instead, what we are talking about is turning this act, the Amer-
icans with Disabilities Act, into the Universal Employment Act of
2007, affording every individual the opportunity to bring a lawsuit,
to challenge an employment decision and simply connect it in some
manner, whether direct or indirect, to their condition.

| would like to briefly point out one other aspect of this proposed
legislation which is indeed remarkable. In every employment dis-
crimination law, an individual has to be qualified to be considered
for the job. Under the ADA you are either qualified with or without
an accomodation as appropriate under the statutory scheme. The
legislation before you changes that. It takes away the need for the
individual to show they are qualified and rather puts on the em-
ployer an affirmative defense after the litigation is commenced,
after discovery is undertaken, to try to show that the individual is
or is not qualified, approving the negative. In legal parlance, it
would be an almost impossible burden. And what that would do is
cause all of these cases, all of these issues, to go to litigation.

| would like to briefly point out that we have been told that Sut-
ton and its progeny have ended the rights of the disabled. Well, in
1998 the EOC received some 17,088 claims. They found cause or
determinations of 6.2 percent of those claims. In 2004, after  Sutton,
after Williams , they received approximately 15,500 claims and
there were positive cause determinations of 5.5 percent of those.
Hardly any indication that  Sutton or other cases resulted in the
diminution or the ending of the rights of the disabled.

The Chamber of Commerce recognizes and suggests that there is
no difference in the interest of the employment community and the
disabled individuals that the ADA is meant to protect. The Cham-
ber of Commerce also recognizes that any statutory scheme de-
serves reexamination after 17 years of experience. However, it re-
jects the notion that the long experience under the Rehabilitation
Act of 1973 and the ADA be tossed aside and be replaced by a liti-
gation regime not focused on the universally lauded goal of full in-
clusion of qualified individuals with disabilities into the main-
stream of American life, but rather to place 15,000 or 17,000 more
cases into the courts so that we can, the lawyers among us who
perhaps do well under this act, but those who the act were meant
to protect simply wait at the end of a very long line.

Thank you very much.

[The prepared statement of Mr. Lorber follows:]
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Mr. N ADLER . Thank you.
And our final witness who will be recognized for 5 minutes is
Professor Feldblum.

TESTIMONY OF CHAI R. FELDBLUM, PROFESSOR,
GEORGETOWN UNIVERSITY LAW CENTER

Ms. FELDBLUM . Thank you, Mr. Chairman.

Mr. Lorber says here what he also says in his written testimony,
that in 1989 Congress looked at a bill that would have language
like the ADA Restoration Act and deliberately decided not to go
that route and instead to go the route of the language in the bill
of the ADA. And therefore, it would be impossible to say that if you
went back to that language, that you would be restoring your in-
tent.

Sounds like a pretty strong argument. So | went to see what his
citation was for that. His citation was my law review article that
I wrote. So if you actually read the rest of the law review article,
you see that in 1986, the National Council on Disability, as you
have just heard from Mr. Collins, recommended that there be an
Americans with Disabilities Act, and they recommended a set of
language that said “physical or mental impairment," and they had
definitions of physical and mental impairment.

And we all said why are you using different language? We totally
get what you are trying to achieve, that anyone who has a physical
or mental impairment, and was discriminated against on that
basis, should, as you heard from Cheryl Sensenbrenner, be able to
bring a claim. If that is what you are trying to achieve, we said,
you don't need to use those words. We have words that have been
in place for 15 years. We have lots and lots of cases. And under
those cases, everyone with a range of impairments has been cov-
ered either under the first prong of the definition, an impairment
that substantially limits a major life activity, or they were covered
under the third prong, they were regarded as, they were perceived.

So what you are trying to achieve with this language, we can
achieve with language that has been used for 15 years. That is why
the language in the bill from 1988 was not accepted, and instead
we went to the language of section 504.

Well, guess what happened? As you heard, the Supreme Court
took the new language and started reading in all types of limita-
tions that had never been put in there by courts in section 504. So
now in 2007, we are back here again with the recommendation
from the National Council on Disability saying you know what,
maybe our first suggestion was the better one. And that is what
H.R. 3195 does.

So really, Members of this Subcommittee, the question before you
is a very simple one. As a matter of policy, is the ADA doing the
job you wanted it to do? Is it covering the people from the types
of discrimination you wanted to stop? It is a very simple question.
And the answer is very simple as well. The answer is no.

Let me tell you, | worked with Larry Lorber back then, and I
have a lot of respect for him. But there was one sentence in his
written testimony that really caught me. It was this: “For 17 years,
the ADA has fulfilled its promise to the individuals it was meant
to protect, a protected class of individuals with disabilities."
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With all due respect, this statement is not true. If it were true,
we would not be sitting here today. If it were true, Mr. Orr would
still have his job in the pharmacy with a regularly scheduled half-
hour break to take his insulin.

So how did the promise get so messed up? You have heard al-
ready and so | will only add two things in terms of the legal piece,
and then | look forward to the questions. First, in the case of Sut-
ton v. United Airlines, which you heard about, the Supreme Court
had to decide whether the agency, the EEOC, was correct in saying
that you don't take into account mitigating measures when you de-
cide if someone's impairment ““substantially" limits a major life ac-
tivity." That language we gad decided to use.

The agency was not going out on a limb when it said don't take
into account mitigating measures. As the Chairman noted, this
Committee as well as three others said the same thing in its re-
portbdon't take into account mitigating measures.

What did the Supreme Court say? ~“We conclude that the ap-
proach adopted by the agency guidelines is an impermissible inter-
pretation of the ADA." Wow. An impermissible interpretation of the
ADA. How do they deal with three Committee reports that say this
is the interpretation we want? What the Court said was, ~Because
we decide that by its terms the ADA cannot be read in this man-
ner, we have no reason to consider the ADA's legislative history."
Because the words are so clear to us about what Congress in-
tended, we don't have to go to the legislative history.

The Supreme Court read the words in a certain way. If you don't
agree, you need to change those words. And that is the same thing
that they did in the Toyota case in terms of reading "~ substantially
limited" to create the demanding standard. If you don't think it
should create the demanding standard, you have to change the
words.

That is all that the ADA Restoration Act is doing. It is time for
Congress to write this law more clearly and more plainly so that
the promise of the ADA can indeed finally be fulfilled.

Thank you.

[The prepared statement of Ms. Feldblum follows:]
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Mr. N ADLER . Before recognizing myself for 5 minutes to begin the
questioning, | will simply note the very welcome presence of Con-
gressman Sensenbrenner, the former Chairman of this Committee,
who is a Member of the Committee but not of the Subcommittee.
And we welcome him to this hearing.

Let me begin by recognizing myself for 5 minutes and ask Pro-
fessor Feldblum first, Mr. Lorber expressed concern that the bill
would mean that a plaintiff would no longer have to show that he
or she is qualified for a job, that the burden would shift. Do you
think this is a valid concern? Does the bill do that?

Ms. FELDBLUM . | do not believe this is a valid concern at all. The
bill does not change the fact that a person has to be a qualified per-
son with a disability. It does not change the fact that a qualified
person with a disability means someone who, with or without rea-
sonable accommodations, can do the essential functions of the job.
It does not change the provision in the act that says that an em-
ployer may offer as a valid qualification standard, as a defense, a
valid qualification standard, that screens out or attempts to screen
out a person with a disability.

| think it is simply a misreading of the bill.

Mr. N ADLER . Thank you.

Mr. Lorber, you heard Mr. Orr's testimony and you know his sit-
uation. Do you think that the Court was correct in saying that in
such a situation, because his diabetes is controllable, he does not
deserve the protections of this act and therefore can be fired be-
cause he doesn't get the protections of the act? And do you think
that this bill, that we should correct that? And if not, why not? And
if yes, why?

Mr. L orBER. Thank you, Mr. Chairman.

There are a lot of cases, people win cases and people lose cases.
There is a case, Lawson v. CSX.

Mr. N ADLER . Wait a minute. Let's stick to Mr. Orrbb

Mr. L orBER. It will addressbb

Mr. N ADLER [continuing]. Because | want to use that as a type
case.

Mr. L orBer. Well, Lawson was a diabetes case. It was in the 7th
Circuit. The plaintiff won the case. And that is cited in my testi-
mony, and indeed we did provide to counsel a list of cases where
plaintiffs won.

The point is that Mr. Orr, as any case, has facts that may or may
not be unique to those cases. Whether or not diabetes should be
deemed a disability, Sutton implies that it certainly can, the
Lawson case said it should. So that | don't know that it is very pro-
ductive to look at cases won and cases lost. Rather, | think we can
look to what the impactbb

Mr. N ADLER . Wait a minute. Let me interrupt you right there.

In looking at the results of any law, you have to look at the cases
won and the cases lost to figure out what the law is doing. And |
am frankly at a loss to interpret that last statementbb

Mr. N ADLER [continuing]. What?

Mr. L orBER. We can look at cases wherebb

Mr. N ADLER . Yes, but | am told that in 97 percent of the cases
under the Disability Act now the plaintiff loses.
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Mr. L orBer. Well, that figure, by the way, is not that dissimilar
from cases under any of the civil rights laws.

The other point that we made in the testimony is that we have
17 years experience under the ADA. The assumption that no em-
ployer understands its obligations and, therefore, undertakes the
reasonable accomodation, undertakes their interactive process, so
that the cases that go to court are often the difficult cases. The
cases that go to court are, for whatever reason. And that, | think,
is the fairer number and indeed the number | talked to you about
insofar asbb

Mr. N ADLER . Okay. Thank you very much.

Professor Feldblum, can you comment on the Orr and the Little-
ton cases as to, A, fundamental fairness and, B, the intent of the
act?

Ms. FELDBLUM . Yes. And | think picking up actually on the 7th
Circuit case that Mr. Lorber wanted to talk about, about a person
with diabetes that did win, is going to be very useful for the Com-
mittee.

Mr. Orr manages, as you heard, his blood glucose levels very
well. He has to take insulin several times a day, monitor his blood
sugar. But if he does that, his blood glucose level is managed very
well, so he remains well qualified. Okay?

The abilitybthat management requires an accomodation of being
able to have a regularly scheduled lunch hour. This was exactly the
type of thing that Congress expected when it passed the ADA, that
it would be ensuring.

Take the person with diabetes who won in the 7th Circuit on the
question of whether he had a disability. His blood glucose was not
managed as well, okay? So even with taking insulin, he would have
breakthrough moments of hypoglycemia, he would have times
when, as the Court said, despite the most diligent care, there
would be occasions when his ability to think coherently was signifi-
cantly impaired, as well as his ability to function.

He also was trying to get a reasonable accommodation. These
cases show exactly what Cheryl Sensenbrenner was trying to show.
The thousands of people with diabetes who manage it well will
never get a chance to ask for a reasonable accomodation. The few
who really with decent management are still having breakthrough
problems will be covered, but this person will potentially end up
losing because he wasn't qualified.

Mr. N ADLER. My time is expired and | would like to recognize
Mr. Davis for 5 minutes.

We have six votes coming up, so | would like to try to conclude
the hearing at that point.

Mr. D avis. Thank you, Mr. Chairman.

Ms. Sensenbrenner, let me just begin by complimenting you. |
have always thought that | would not relish being on the other side
of an argument from this half of the Sensenbrenner family. | can
see | wouldn't relish being on the opposite side of you either. So
I compliment you for the clarity of your testimony.

Let me just try to make a couple of quick observations, and | will
take my 5 minutes and just perhaps provide a quick response from
one of the witnesses.
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This is a complicated statute, and the interplay is complex, and
| am not going to profess that | understand it as well as | under-
stand some of the other discrimination statutes, but this is what
seems to be the case to me, that the Supreme Court has decided
that the reach of this statute should essentially be the group of
people least likely to recover under it. Okay, that is putting it in
plain English as | can understand it. The group of people who are
so severely restricted that they likely could never win a lawsuit
anyway and probably couldn't function in the workplace, it seems
to me, is the group of litigants that the court would allow to go for-
ward. That doesn't make a lot of sense to me and | want to put
that in some perspective.

One of the problems that some of us have with the Roberts court
and with the Rehnquist court that produced this trilogy of cases de-
scribed today is a very straightforward one. Both those courts have
and had activist tendencies. This is the activist tendency that |
would note. A tendency to, number one, look at what Congress has
done and to say we think that Congress got it wrong. We think
that Congress was wrong in its political judgment, so therefore we
are going to substitute our political world view for Congress'.

There has been a second tendency to say, well, we think that em-
ployment discrimination statutes in general have yielded too many
frivolous claims. That perhaps explains Ledbetter, Professor
Feldblum. That explains some of the more restrictive interpreta-
tions of title 7 from the Rehnquist courts and the Roberts courts.

And this is what is troubling about that. The world view that
there are too many frivolous lawsuits, the world view that it is too
easy for people to go into court, there may or may not, Mr. Chair-
man, be some validity to that, but | thought it was a political judg-
ment. And because it is a political judgment, | think the 535 of us
in the Congress should get to make it and the President should get
to make it. | am not comfortable with a body that is supposed to
be calling balls and strikes and interpreting the plain language of
statutes and interpreting congressional intent when it is manifest.

I am not comfortable with that body deciding, you know what, we
have a view of how the world ought to operate.

| think that that is judicial activism, and | am as troubled by it
as some of my colleagues are with its practice on the left.

And | will yield back.

Mr. N ADLER . Thank the gentleman.

| thank the witnesses.

Without objection, all Members will have 5 legislative days to
submit to the Chair additional written questions for the witnesses
which we will forward and ask the witnesses to respond as prompt-
ly as you can so that their answers may be made part of the record.

Without objection, all Members will have 5 legislative days to
submit any additional materials for inclusion in the record.

With that, and with the thanks of the Chair, this hearing is ad-
journed.

[Whereupon, at 11:21 a.m., the Subcommittee was adjourned.]



