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A school teacher, who was fired from
her job solely because of her susceptibility
to tuberculosis, brought an action alleging
that her dismissal violated the Rehabilita-
tion Act. The United States District Court
for the Middle District of Florida, John H.
Moore, II, J., entered judgment for the
school board and superintendent. The
teacher appealed. The Court of Appeals,
Eleventh Circuit, 772 F.2d 759, reversed
and remanded. Certiorari was granted.
The Supreme Court, Justice Brennan, J,,
held that school teacher afflicted with con-
tagious disease of tuberculosis was a
“handicapped individual” within meaning
of Rehabilitation Aect section prohibiting
federally funded state program from dis-
criminating against handicapped individual
solely by reason of handicap.

Affirmed.

Chief Justice Rehnquist filed a dissent-
ing opinion in which Justice Scalia joined.

1. Civil Rights ¢=9.16

School teacher’s hospitalization for tu-
berculosis sufficed to establish that she
had a “record of impairment” within mean-
ing of Rehabilitation Act and was therefore
a “handicapped individual” under Act sec-
tion prohibiting federally funded state pro-
gram from discriminating against handi-
capped individual solely by reason of handi-
* The syllabus constitutes no part of the opinion

of the Court but has been prepared by the Re-
porter of Decisions for the convenience of the
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cap. Rehabilitation Aet of 1973,
§§ T(T(B)(i1), 504, as amended, 29 U.S.C.A.
§§ T06(T)(B)(i), T794.

See publication Words and Phrases

for other judicial constructions and
definitions.

2. Civil Rights €=9.16

The fact that some persons who have
contagious diseases may pose serious
health threat to others under certain cir-
cumstances does not justify excluding from
coverage of Rehabilitation Act all persons
with actual or perceived contagious dis-
eases. Rehabilitation Act of 1973, § 504,
as amended, 29 U.S.C.A. § 794.

3. Civil Rights ¢=9.16

Basic factors to be considered in deter-
mining whether a person handicapped by a
contagious disease is “otherwise qualified”
under Rehabilitation Act are nature of risk,
duration of risk, severity of risk, and prob-
ability disease will be transmitted and will
cause varying degrees of harm. Rehabili-
tation Act of 1973, § 504, as amended, 29
US.C.A. § T94.

4. Civil Rights ¢9.16

A person suffering from contagious
disease of tuberculosis can be a handi-
capped person within meaning of Rehabili-
tation Act. Rehabilitation Act of 1973,
§ 504, as amended, 29 U.S.C.A. § 794.

Syllabus *

Section 504 of the Rehabilitation Act of
1978, 29 U.S.C. § 794 (Act), provides, inter
alia, that no “otherwise qualified handi-
capped individual,” as defined in 29 U.S.C.
§ 706(T), shall, solely by reason of his hand-
icap, be excluded from participation in any
program receiving federal financial assist-
ance. Section T06(7)(B) defines ‘“handi-
capped individual” to mean any person who
“@i) has a physical ... impairment which
substantially limits one or more of [his]
major life activities, (i) has a record of
such an impairment, or (iii} is regarded as

reader. See United States v. Detroit Lumber Co.,

200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed.
499,



1124

having such an impairment.” Department
of Health and Human Services (HHS) regu-
lations define “physical impairment” to
mean, inter alia, any physiological disor-
der affecting the respiratory system, and
define “major life activities” to include
working. Respondent was hospitalized for
tuberculosis in 1957. The disease went
into remission for the next 20 years, during
which time respondent began teaching ele-
. mentary school in Florida. In 1977, March
1978, and November 1978, respondent had
relapses, after the latter two of which she
was suspended with pay for the rest of the
school year. At the end of the 1978-1979
school year, petitioners discharged her af-
ter a hearing because of the continued re-
currence of tuberculosis. After she was
denied relief in state administrative pro-
ceedings, she brought suit in Federal Dis-
trict Court, alleging a violation of § 504.
The District Court held that she was not a
“handicapped person” under the Act, but
that, even assuming she were, she was not
“qualified” to teach elementary school.
The Court of Appeals reversed, holding
that persons with contagious diseases are
within § 504’s coverage, and remanded for
further findings as to whether respondent
was ‘‘otherwise qualified” for her job.

Held: .

1. A person afflicted with the conta-
gious disease of tuberculosis may be a
“handicapped individual” within the mean-
ing of § 504. Pp. 1127-1130.

(a) Respondent is a “handicapped indi-
vidual” as defined in § 706(7)(B) and the
HHS regulations. Her hospitalization in
1957, for a disease that affected her respi-
ratory system, and that substantially limit-
ed “one or more of [her] major life activi-
ties,” establishes that she has a “record of

. impairment.” Pp. 1127-1128.

_1z74(b) The fact that a person with a
record of impairment is also contagious
does not remove that person from § 504’s
coverage. To allow an employer to justify
discrimination by distinguishing between a
disease’s contagious effects on others and
its physical effects on a patient would be
unfair, would be contrary to § 706(7)(B)(iii)
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and the. legislative history, which demon-
strate Congress’ concern about an impair-
ment’s effect on others, and would be in-
consistent with § 504’s basic purpose to
ensure that handicapped individuals are not
denied jobs because of the prejudice or
ignorance of others. The Act replaces
such fearful, reflexive reactions with ac-
tions based on reasoned and medically
sound judgments as to whether contagious
handicapped persons are “otherwise quali-
fied” to do the job. Pp. 1127-1130.

2. In most cases, in order to deter-
mine whether a person handicapped by con-
tagious disease is “otherwise qualified” un-
der § 504, the district court must conduct
an individualized inquiry and make appro-
priate findings of fact, based on reasonable
medical judgments given the state of medi-
cal knowledge, about (a) the nature of the
risk (e.g., how the disease is transmitted),
(b) the duration of the risk (how long is the
carrier infectious), (¢) the severity of the
risk (what is the potential harm to third
parties), and (d) the probabilities the dis-
ease will be transmitted and will cause
varying degrees of harm. In making these
findings, courts normally should defer to
the reasonable medical judgments of public
health officials. Courts must then deter-
mine, in light of these findings, whether
any ‘“reasonable accommodation” can be
made by the employer under the estab-
lished standards for that inquiry. Pp.
1130-1131. .

3. Because the District Court did not
make appropriate findings, it is impossible
for this Court to determine whether re-
spondent is “otherwise qualified” for the
job of elementary school teacher, and the
case is remanded for additional findings of
fact. P.1131.

772 F.2d 759 (CA 11 1985), affirmed.

- BRENNAN, J., delivered the opinion
of the Court, in which WHITE, MAR-
SHALL, BLACKMUN, POWELL, STE-
VENS, and O’CONNOR, JJ., joined.
REHNQUIST, C.J., filed a dissenting opin-
ion, in which SCALIA, J., joined, post, p.
1132.
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Brian T. Hayes, Monticello, Fla., for peti-
tioners.

Sol. Gen. Charles Fried for U.S. as ami-
cus curiae, in support of petitioners, by
special leave of Court.

_lzisGeorge K. Rahdert, St. Petersburg,
Fla., for respondent.

Justice BRENNAN delivered the opinion
of the Court.

Section 504 of the Rehabilitation Act of
1973, 87 Stat. 394, as amended, 29 U.S.C.
§ 794 (Act), prohibits a federally funded
state program from discriminating against
a handicapped individual solely by reason
of his or her handicap. This case presents
the questions whether a person afflicted
with tuberculosis, a contagious disease,
may be considered a “handicapped individu-
al” within the meaning of § 504 of the Act,
and, if so, whether such an individual is
“otherwise qualified” to teach elementary
school.

_Lzel

From 1966 until 1979, respondent Gene
Arline taught elementary school in Nassau
County, Florida. She was discharged in
1979 after suffering a third relapse of tu-
berculosis within two years. After she
was denied relief in state administrative
proceedings, she brought suit in federal
court, alleging that the school board’s deci-
sion to dismiss her because of her tubercu-
losis violated § 504 of the Act.!

A trial was held in the District Court, at
which the principal medical evidence was
provided by Marianne McEuen, M.D., an
assistant director of the Community Tuber-
culosis Control Service of the Florida De-
partment of Health and Rehabilitative Ser-
vices. According to the medical records
reviewed by Dr. McEuen, Arline was hospi-
talized for tuberculosis in 1957. App. 11-
12. For the next 20 years, Arline’s disease
was in remission. Id., at 32. Then, in
1977, a culture revealed that tuberculosis
1. Respondent also sought relief under 42 U.S.C.

§ 1983, alleging that the board denied her due
process of law. Both the District Court and the
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was again active in her system; cultures
taken in March 1978 and in November 1978
were also positive. Id., at 12.

The superintendent of schools for Nas-
sau County, Craig Marsh, then testified as
to the school board’s response to Arline’s
medical reports. After both her second
relapse, in the spring of 1978, and her third
relapse in November 1978, the school board
suspended Arline with pay for the remain-
der of the school year. Id., at 49-51. At
the end of the 1978-1979 school year, the
school board held a hearing, after which it
discharged Arline, “not because she had
done anything wrong,” but because of the
“continued reoccurence [sic] of tuberculo-
sis.” Id., at 49-52.

In her trial memorandum, Arline argued
that it was “not disputed that the [school
board dismissed her] solely on the basis of
her illness. Since the illness in this case
qualifies the |o7Plaintiff as a ‘handicapped
person’ it is clear that she was dismissed
solely as a result of her handicap in viola-
tion of Section 504.” Record 119. The
District Court held, however, that although
there was “[n]o question that she suffers a
handicap,” Arline was nevertlieless not “a
handicapped person under the terms of
that statute.” App. to Pet. for Cert. C-2.
The court found it “difficult ... to conceive
that Congress intended contagious diseases
to be included within the definition of a
handicapped person.” The court then went
on to state that, “even assuming” that a
person with a contagious disease could be
deemed a handicapped person, Arline was
not “qualified” to teach elementary school.
Id., at C-2—C-3.

The Court of Appeals reversed, holding
that “persons with contagious diseases are
within the coverage of section 504,” and
that Arline’s condition “falls ... neatly
within the statutory and regulatory frame-
work” of the Act. 772 F.2d 759, 764 (CAll
1985). The court remanded the case ‘“for
further findings as to whether the risks of

Court of Appeals rejected this argument, and
respondent did not present the issue to this
Court.
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infection precluded Mrs. Arline from being
‘otherwise qualified’ for her job and, if so,
whether it was possible to make some rea-
sonable accommodation for her in that
teaching position” or in some other posi-
tion. Id., at 765 (footnote omitted). We
granted certiorari, 475 U.S. 1118, 106 S.Ct.
16338, 90 L.Ed.2d 179 (1986), and now af-
firm.

II

In enacting and amending the Act, Con-
gress enlisted all programs receiving feder-
al funds in an effort “to share with handi-
capped Americans the opportunities for an
education, transportation, housing, health
care, and jobs that other Americans take
for granted.” 123 Cong.Rec. 13515 (1977)
(statement of Sen. Humphrey). To that
end, Congress not only increased federal
support for vocational rehabilitation, but
also addressed the broader problem of dis-
crimination against the handicapped by in-
cluding § 504, an antidiscrimination provi-
sion patterned after Title VI of the Civil
Rights JorsAct of 1964.2 Section 504 of the
Rehabilitation Act reads in pertinent part:

“No otherwise qualified handicapped
individual in the United States, as de-
fined in section 7T06(7) of this title, shall,
solely by reason of his handicap, be ex-
cluded from participation in, be denied
the benefits of, or be subjected to dis-

2. Congress’ decision to pattern § 504 after Title
VI is evident in the language of the statute,
compare 29 US.C. § 794 with 42 US.C.
§ 20004, and in the legislative history of § 504,
see, e.g., S.Rep. No. 93-1297, pp. 39-40 (1974),
U.S.Code Cong. & Admin.News 1974, p. 6373;
S.Rep. No. 95-890, p. 19 (1978). Cf. TenBroek
& Matson, The Disabled and the Law of Wel-
fare, 54 Cal.L.Rev. 809, 814-815, and nn. 21-22
(1966) (discussing theory and evidence that
“negative attitudes and practices toward the dis-
abled resemble those commonly attached to
“underprivileged ethnic and religious minority
groups’”). The range of programs subject to
§ 504’s prohibition is broader, however, than
that covered by Title VI, because § 504 covers
employment discrimination even in programs
that receive federal aid with a primary objective
other than the promotion of employment. See
Consolidated Rail Corporation v. Darrone, 465
U.S. 624, 104 S.Ct. 1248, 79 L.Ed.2d 568 (1984);
Note, Accommodating the Handicapped: Reha-
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crimination under any program or activi-
ty receiving Federal financial assist-
ance....” 29 U.S.C. § 794.
In 1974 Congress expanded the definition
of “handicapped individual” for use in
§ 504 to read as follows: 3
_1zro“[Alny person who (i) has a physical
or mental impairment which substantial-
ly limits one or more of such person’s
major life activities, (ii) has a record of
such an impairment, or (iii) is regarded as
having such an impairment.” 29 U.S.C.
§ 706(7)(B).
The amended definition reflected Congress’
concern with protecting the handicapped
against diserimination stemming not only
from simple prejudice, but also from “ar-
chaic attitudes and laws” and from “the
fact that the American people are simply
unfamiliar with and insensitive to the diffi-
culties confront{ing] individuals with handi-
caps.” S.Rep. No. 93-1297, p. 50 (1974),
U.S.Code Cong. & Admin.News 1974, p.
6400. To combat the effects of erroneous
but nevertheless prevalent perceptions
about the handicapped, Congress expanded
the definition of ‘“handicapped individual”
so as to preclude discrimination against
“la] person who has a record of, or is
regarded as having, an impairment [but
who] may at present have no actual inca-
pacity at all.” Southeastern Community

bilitating Section 504 after Southeastern, 80 Co-
lum.L.Rev. 171, 174-175, and n. 21 (1980).

3. The primary focus of the 1973 Act was to
increase federal support for vocational rehabili-
tation; the Act's original definition of the term
“handicapped individual” reflected this focus by
including only those whose disability limited
their employability, and those who could be
expected to benefit from vocational rehabilita-
tion. After reviewing the Department of
Health, Education, and Welfare's subsequent at-
tempt to devise regulations to implement the
Act, however, Congress concluded that the defi-
nition of “handicapped individual,” while appro-
priate for the vocational rehabilitation provi-
sions in Titles I and III of the Act, was too
narrow to deal with the range of discriminatory
practices in housing, education, and health care
programs which stemmed from stereotypical at-
titudes and ignorance about the handicapped.
S.Rep. No. 93-1297, at 16, 37-38, 50.
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College v. Davis, 442 U.S. 397, 405406, n.
6, 99 S.Ct. 2361, 2366-2367, n. 6, 60 L.Ed.2d
980 (1979).4

In determining whether a particular indi-
vidual is handicapped as defined by the
Act, the regulations promulgated by the
Department of Health and Human Services
are of significant assistance. As we have
previously recognized, these regulations
were drafted with the oversight and ap-
proval of Congress, see Consolidated Rail
Corporation v. Darrone, 465 U.S. 624,
634-635, and nn. 14-16, 104 S.Ct. 1248,
1254-1255, and nn. 14-16, 79 L.Ed.2d 568
(1984); they provide “an important source
of guidance on the meaning of § 504.” Al-
exander v. Choate, 469 U.S. 287, 304, n. 24,
105 S.Ct. 712, 722, n. 24, 83 L.Ed.2d 661
(1985). The jssoregulations are particularly
significant here because they define two
critical terms used in the statutory defini-
tion of handicapped individual? ‘“Physical
impairment” is defined as follows:

“[Alny physiological disorder or condi-
tion, cosmetic disfigurement, or anatomi-
cal loss affecting one or more of the
following -body systems: neurological;
musculoskeletal; special sense organs;
respiratory, including speech organs;
cardiovascular; reproductive, digestive,
genito-urinary; hemic and lymphatic;
skin; and endocrine.” 45 CFR § 84.-
3()(2)(1) (1985).

4. See id, at 39 (“This subsection includes within
the protection of sections 503 and 504 those
persons who do not in fact have the condition
which they are perceived as having, as well as
those persons whose mental or physical condi-
tion does not substantially limit their life activi-
ties and who thus are not technically within
clause (A) in the new definition. Members of
both of these groups may be subjected to dis-
crimination on the basis of their being regarded
as handicapped”); id., at 37-39, 63-64; see also
120 Cong.Rec. 30531 (1974) (statement of Sen.
Cranston).

5. In an appendix to these regulations, the De-
partment of Health and Human Services ex-
plained that it chose not to attempt to “set forth
a list of specific diseases and conditions that
constitute physical or mental impairments be-
cause of the difficulty of ensuring the compre-
hensiveness. of any such list.” 45 CFR pt. 84,
Appendix A, p. 310 (1985). Nevertheless, the
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In addition, the regulations define “major
life activities” as
“functions such as caring for one’s self,
- performing manual tasks, walking, see-
ing, hearing, speaking, breathing, learn-
ing, and working.” § 84.3()(2)(ii).

I1I

[1] Within this statutory and regula-
tory framework, then, we must consider
whether Arline can be considered a handi-
capped individual. According to the testi-
mony of Dr. jssMcEuen, Arline suffered
tuberculosis “in an acute form in such a
degree that it affected her respiratory sys-
tem,” and was hospitalized for this condi-
tion. App. 11. Arline thus had a physical
impairment as that term is defined by the
regulations, since she had a “physiological
disorder or condition ... affecting [her] ...
respiratory [system]”” 45 CFR § 84.-
3(G)2)() (1985). This impairment was seri-
ous enough to require hospitalization, a
fact more than sufficient to establish that
one or more of her major life activities
were substantially limited by her impair-
ment. Thus, Arline’s hospitalization for tu-
berculosis in 1957 suffices to establish that
she has a “record of ... impairment” with-
in the meaning of 29 U.S.C. § 706(7)(B)(ii),
and is therefore a handicapped individual.

Petitioners concede that a contagious dis-
ease may constitute a handicapping condi-
tion to the extent that it leaves a person

Department went on to state that “such diseases
and conditions as orthopedic, visual, speech,
and hearing impairments, cerebral palsy, epilep-
sy, muscular dystrophy, multiple sclerosis, can-
cer, heart disease, diabetes, mental retardation,
[and] emotional illness” would be covered.
Ibid. The Department also reinforced what a
careful reading of the statute makes plain, “that
a physical or mental impairment does not con-
stitute a handicap for purposes of section 504
unless its severity ‘is such that it results in a
substantial limitation of one or more major life
activities.” Ibid. Although many of the com-
ments on -the regulations when first proposed
suggested that the definition was unreasonably
broad, the Department found that a broad defi-
nition, one not limited to so-called “traditional
handicaps,” is inherent in the statutory defini-
tion. Ibid.
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with “diminished physical or mental capa-
bilities,” Brief for Petitioners 15, and con-
cede that Arline’s hospitalization for tuber-
culosis in 1957 demonstrates that she has a
record of a physical impairment, see Tr. of
Oral Arg. 52-53. Petitioners maintain,
however, that Arline’s record of impair-
ment is irrelevant in this case, since the
school board dismissed Arline not because
of her diminished physical capabilities, but
because of the threat that her relapses of
tuberculosis posed to the health of others.$

_|2.2We do not agree with petitioners that,
in defining a handicapped individual under
§ 504, the contagious effects of a disease
can be meaningfully distinguished from the
disease’s physical effects on a claimant in a
case such as this. Arline’s contagiousness
and her physical impairment each resulted
from the same underlying condition, tuber-
culosis. It would be unfair to allow an
employer to seize upon the distinction be-
tween the effects of a disease on others

6. See Brief for Petitioners 15-16 (Act covers
conditions that leave individuals with “diminish-
ed physical or mental capabilities,” but not con-

- ditions that could “impair the health of others”);

Pet. for Cert. 13-14 (“[T]he concept of a ‘handi-
cap’ [should be limited] to physical and mental
conditions which result in either a real or per-
ceived diminution of an individual's capabili-
ties.... [Aln individual suffering from a conta-
gious disease may not necessarily suffer from
any physical or mental impairments affecting
his ability to perform the job in question. In
other words, an employer’s reluctance to hire
such an individual is not due to any real or
perceived inability on the individual’s part, but
rather because of the employer’s reluctance to
expose its other employees and its clientele to
the threat of infection”).

7. The United States argues that it is possible for
a person to be simply a carrier of a disease, that
is, to be capable of spreading a disease without
having a. “physical impairment” or suffering
from any other symptoms associated with the
disease. The United States contends that this is
true in the case of some carriers of the Acquired
Immune Deficiency Syndrome (AIDS) virus.
From this premise the United States concludes
that discrimination solely on the basis of conta-
giousness is never discrimination on the basis of
a handicap. The argument is misplaced in this
case, because the handicap here, tuberculosis,
gave rise both to a physical impairment and to
contagiousness. This case does not present, and
we therefore do not reach, the questions wheth-
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and the effects of a disease on a patient
and use that distinction to justify discrimi-
natory treatment.’

Nothing in the legislative history of
§ 504 suggests that Congress intended
such a result. That history demonstrates
that Congress was as concerned about the
effect of an impairment on others as it was
about its effect on the individual. Con-
gress extended coverage, in 29 U.S.C.
§ T06(7)(B)(iii), to those individuals who are
simply “regarded as having” a physical or
mental impairment.® The Senate Report
provides as an example of a person who
would be covered under this subsection “a
person with some kind of visible physical
impairment which in fact does not substan-
tially limit that person’s functioning.”
S.Rep. No. 93-1297, at 64.% |sSuch an
impairment might not diminish a person’s
physical or mental capabilities, but could
nevertheless substantially limit that per-
son’s ability to work as a result of the

er a carrier of a contagious disease such as
AIDS could be considered to have a physical
impairment, or whether such a person could be
considered, solely on the basis of contagious-
ness, a- handicapped person as defined by the
Act.

8. See n. 4, supra.

9. Congress' desire to prohibit discrimination
based on the effects a person’s handicap may
have on others was evident from the inception
of the Act. For example, Representative Vanik,
whose remarks constitute “a primary signpost
on the road toward interpreting the legislative
history of § 504,” Alexander v. Choate, 469 U.S.
287, 295-296, and n. 13, 105 S.Ct. 712, 717-718
and n. 13, 83 L.Ed.2d 661 (1985), cited as an
example of improper handicap discrimination a
case in which “a court ruled that a cerebral
palsied child, who was not a physical threat and
was academically competitive, should be exclud-
ed from public school, because his teacher
-claimed his physical appearance ‘produced a
nauseating effect’ on his classmates.” 117 Cong.
Rec. 45974 (1971). See also 118 Cong.Rec.
36761 (1972) (remarks of Sen. Mondale) (a
woman “crippled by arthritis” was denied a job
not because she could not do the work but
because “college trustees {thought] ‘normal stu-
dents shouldn’t see her’”); id., at 525 (remarks
of Sen. Humphrey); cf. Macgregor, Some Psy-
cho-Social Problems Associated with Facial De-
formities, 16 Am. Sociological Rev. 629 (1961).
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negative reactions of others to the impair-
ment.1?

[2] _L2_84Allowing diserimination based on
the contagious effects of a physical impair-
ment would be inconsistent with the basic
purpose of § 504, which is to ensure that
handicapped individuals are not denied jobs
or other benefits because of the prejudiced
attitudes or the ignorance of others. By
amending the definition of ‘handicapped
individual” to include not only those who
are actually physically impaired, but also
those who are regarded as impaired and
who, as a result, are substantially limited
in a major life activity, Congress acknowl-
edged that society’s accumulated myths
and fears about disability and disease are
as handicapping as are the physical limita-
tions that flow from actual impairment.!!

10. The Department of Health and Human Ser-
vices regulations, which include among the con-
ditions illustrative of physical impairments cov-
ered by the Act “cosmetic disfigurement,” lend
further support to Arline’s position that the ef-
fects of one’s impairment on others is as rele-
vant to a determination of whether one is handi-
capped as is the physical effect of one’s handi-
cap on oneself. 45 CFR § 84.3()(2)(1)(A)
(1985). At oral argument, the United States
took the position that a condition such as cos-
metic disfigurement could not substantially lim-
it a major life activity within the meaning of the
statute, because the only major life activity that
it would affect would be the ability to work.
The United States recognized that “working”
was one of the major life activities listed in the
regulations, but said that to argue that a condi-
tion that impaired only the ability to work was a
handicapping condition was to make “a totally
circular argument which lifts itself by its boot-
straps.” Tr. of Oral Arg. 15-16. The argument
is not circular, however, but direct. Congress
plainly intended the Act to cover persons with a
physical or mental impairment (whether actual,
past, or perceived) that substantially limited
one’s ability to work. “[Tlhe primary goal of
the Act is to increase employment of the handi-
capped.” Consolidated Rail Corporation v. Dar-
rone, 465 U.S., at 633, at n. 13, 104 S.Ct., at 1254,
at n. 13; see also id, at 632, 104 S.Ct., at 1253
(“Indeed, enhancing employment of the handi-
capped was so much the focus of the 1973
legislation that Congress the next year felt- it
necessary to amend the statute to clarify wheth-
er § 504 was intended to prohibit other types of
discrimination as well”).

11.° S.Rep. No. 93-1297, at 50; see n. 4, supra.
See generally, TenBroek & Matson, 54 Cal.L.

1129

Few aspects of a handicap give rise to the
same level of public fear and misappre-
hension as contagiousness.’? Even those
who suffer or have recovered from such
noninfectious diseases as epilepsy or cancer
have faced discrimination based on the irra-
tional fear that they might be contagious.!®
The Act is_Jogscarefully structured to re-
place such reflexive reactions to actual or
perceived handicaps with actions based on
reasoned and medically sound judgments:
the definition of “handicapped individual”
is broad, but only those individuals who are
both handicapped and otherwise qualified
are eligible for relief. The fact that some
persons who have contagious diseases may
pose a serious health threat to others under
certain circumstances does not justify ex-
cluding from the coverage of the Act all

Rev., at 814; Strauss, Chronic Illness, in The
Sociology of Health and Illness 138, 146-147 (P.
Conrad & R. Kern eds. 1981).

12, The isolation of the chronically ill and of
those perceived to be ill or contagious appears
across cultures and centuries, as does the devel-
opment of complex and often pernicious myth-
ologies about the nature, cause, and trans-
mission of illness. ‘Tuberculosis is no excep-
tion. See R. Dubos & J. Dubos, The White
Plague (1952); S. Sontag, Illness as Metaphor
(1978).

13. Senator Humphrey noted the “irrational
fears or prejudice on the part of employers or
fellow workers” that make it difficult for former
cancer patients to secure employment. 123
Cong.Rec. 13515 (1977). See also Feldman,
Wellness and Work, in Psychosocial Stress and
Cancer 173-200 (C. Cooper ed. 1984) (doc-
umenting job discrimination against recovered
cancer patients); S. Sontag, supra, at 6 (“Any
disease that is treated as a mystery and acutely
enough feared will be felt to be morally, if not
literally, contagious. Thus, a surprisingly large
number of people with cancer find themselves
being shunned by relatives and friends ... as if
cancer, like TB, were an infectious disease”);
Dell, Social Dimensions of Epilepsy: Stigma
and Response, in Psychopathology in Epilepsy:
-Social Dimensions 185-210 (S. Whitman & B.
Hermann eds. 1986) (reviewing range of dis-
crimination affecting epileptics); Brief for Epi-
lepsy Foundation of America as Amicus Curiae
5-14 (“A review of the history of epilepsy pro-
vides a salient example that fear, rather than the
handicap itself, is the major impetus for dis-
crimination against persons with handicaps”).
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persons with actual or perceived contagious
diseases. Such exclusion would mean that
those accused of being contagious would
never have the opportunity to have their
condition evaluated in light of medical evi-
dence and a determination made as to
whether they were “otherwise qualified.”
Rather, they would be vulnerable to dis-
crimination on the basis of mythology—
precisely the type of injury Congress
sought to prevent.* We conclude that
_|zssthe fact that a person with a record of a

14. Congress reaffirmed this approach in its 1978
amendments to the Act. There, Congress recog-
nized that employers and other grantees might
have legitimate reasons not to extend jobs or
benefits to drug addicts and alccholics, but also
understood the danger of improper discrimina-
tion against such individuals if they were cate-
gorically excluded from coverage under the Act.
Congress therefore rejected the original House
proposal to exclude addicts and alcoholics from
the definition of handicapped individual, and
instead adopted the Senate proposal excluding
only those alcoholics and drug abusers “whose
current use of alcohol or drugs prevents such
individual from performing the duties of the job
in question or whose employment ... would
constitute a direct threat to property or the
safety of others.” 29 U.S.C. § 706(7)(B). See
124 Cong.Rec. 30322 (1978); Brief for Senator
Cranston et al. as Amici Curiae 35-36; 43 Op.
Atty.Gen. No. 12 (1977).

This approach is also consistent with that tak-
en by courts that have addressed the question
whether the Act covers persons suffering from
conditions other than contagious diseases that
render them a threat to the safety of others.
See, e.g., Strathie v. Department of Transporta-
tion, 716 F.2d 227, 232-234 (CA3 1983); Doe v.
New York University, 666 F.2d 761, 775 (CA2
1981).

15. The dissent implies that our holding rests
only on our “own sense of fairness and implied
support from the Act,” post, at 1132, and that
this holding is inconsistent with Pennhurst State
School and Hospital v. Halderman, 451 US. 1,
101 S.Ct. 1531, 67 L.Ed.2d 694 (1981). It is
evident, however, that our holding is premised
on the plain language of the Act, and on the
detailed regulations that implement it, neither
of which the dissent discusses and both of
which support the conclusion that those with a
contagious disease such as tuberculosis may be
considered “handicapped” under the Act. We
also find much support in the legislative history,
while the dissent is unable to find any evidence
to support its view. Accordingly, the dissent’s
construction of the Act to exclude those afflicted
with a contagious disease is not only arbitrary
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physical impairment is also contagious does
not suffice to remove that person from
coverage under § 504.1%

_Qgﬂv

{31 The remaining question is whether
Arline is otherwise qualified for the job of
elementary schoolteacher. To answer this
question in most cases, the district court
will need to conduct an individualized in-
quiry and make appropriate findings of
fact. Such an inquiry is essential if § 504

(and therefore unfair) but unfaithful to basic
canons of statutory construction.

Nothing in Pennhurst requires such infidelity.
The statutory provision at issue there was held
to be “simply a general statement of ‘findings’”
and to express “no more than ... a congression-
al preference for certain kinds of treatment.”
Id, at 19, 101 S.Ct, at 1541. See Wright v.
Roanoke Redevelopment and Housing Auth., 479
U.S. 418, 422, 107 S.Ct. 766, 770, 93 L.Ed.2d 781
(1987). (“In Pennhurst ... the statutory provi-
sions were thought to be only statements of
‘findings’ indicating no more than a congres-
sional preference—at most a ‘nudge in the pre-
ferred directio[n] ”). The contrast between the
congressional preference at issue in Pennhurst
and the antidiscrimination mandate of § 504
could not be more stark.

Nor is there any reason to think that today’s
decision will extend the Act beyond manageable
bounds. Construing § 504 not to exclude those
with contagious diseases will complement rath-
er than complicate state efforts to enforce pub-
lic health laws. As we state, infra, at 1131,
courts may reasonably be expected normally to
defer to the judgments of public health officials
in determining whether an individual is other-
wise qualified unless those judgments are medi-
cally unsupportable. Conforming employment
decisions with medically reasonable judgments
can hardly be thought to threaten the States’
regulation of communicable diseases. Indeed,
because the Act requires employers to respond
rationally to those handicapped by a contagious
disease, the Act will assist local health officials
by helping remove an important obstacle to
preventing the spread of infectious diseases: the
individual’s reluctance to report his or her con-
dition. It is not surprising, then, that in their
brief as amici curiae in support of respondent,
the States of California, Maryland, Michigan,
Minnesota, New Jersey, New York, and Wiscon-
sin conclude that “inclusion of communicable
diseases within the ambit of Section 504 does
not reorder the priorities of state regulatory
agencies ... [and] would not alter the balance
between state and federal authority.” Brief for
State of California et al. 30.
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is to achieve its goal of protecting handi-
capped individuals from deprivations based
on prejudice, stereotypes, or unfounded
fear, while giving appropriate weight to
such legitimate concerns of grantees as
avoiding exposing others to significant
health and safety risks.® The basic
factors to be considered in conducting this
inquiry are well established.!” In the
confextogs of the employment of a person
handicapped with a contagious. disease, we
agree with amicus American Medical Asso-
ciation that this inquiry should include
“[findings of] facts, based on reasonable
medical judgments given the state of
medical knowledge, about (a) the nature
of the risk (how the disease is transmit-
ted), (b) the duration of the risk.(how
long is the carrier infectious), (c) the se-

verity of the risk (what is the potential

harm to third parties) and (d) the proba-
bilities the disease will be transmitted
and will cause varying degrees of harm.”
Brief for American Medical Association
as Amicus Curiae 19.

16. A person who poses a significant risk of
communicating an infectious disease to others
in the workplace will not be otherwise qualified
for his or her job if reasonable accommodation
will not eliminate that risk. The Act would not
require a school board to place a teacher with
active, contagious tuberculosis in a classroom
with elementary schoolchildren. Respondent
conceded as much at oral argument. Tr. of
Oral Arg. 45.

17. “An otherwise qualified person is one who is
able to meet all of a program’s requirements in
spite of his handicap.” Southeastern Communi-
ty College v. Davis, 442 U.S. 397, 406, 99 S.Ct.
2361, 2367, 60 L.Ed.2d 980 (1979). In the em-
ployment context, an otherwise qualified person
is one who can perform “the essential func-
tions” of the job in question. 45 CFR § 84.3(k)
(1985). When a handicapped person is not able
to perform the essential functions of the job, the
court must also consider whether any “reason-
able accommodation” by the employer would
enable the handicapped person to perform those
functions. Jbid. Accommodation is not reason-
able if it either imposes “undue financial and
administrative burdens” on a grantee, South-
eastern Community College v. Davis, 442 U.S,, at
412, 99 S.Ct., at 2370, or requires “a fundamen-
tal alteration in the nature of [the] program,”

" id., at 410,99 S.Ct., at 2369. See 45 CFR § 84.12(c)

In making these findings, courts normally
should defer to .the reasonable medical
judgments of public health officials.’® The
next step in the “otherwise-qualified” in-
quiry is. for the court to evaluate, in light
of these medical findings, whether the em-
ployer could reasonably accommodate the
employee under the established standards
for that inquiry. See n. 17, supra.

Because of the paucity of factual find-
ings by the District Court, we, like the
Court of Appeals, are unable at this stage
of the proceedings to resolve whether Ar-
line is “otherwise qualified” for her job.
The District Court made no findings as to
the duration and severity of Arline’s condi-
tion, nor as to the probability that she
would transmit the disease. Nor did the
court determine whether Arline was conta-
gious at the time she was discharged, or
whether the School Board could_jssshave
reasonably accommodated her.!® Accord-

"ingly, the resolution of whether Arline was

otherwise qualified requires further find-
ings of fact.

(1985) (listing factors to consider in determining
whether accommodation would cause  undue
hardship); 45 CFR pt. 84, Appendix A, p. 315
(1985) (“[Wlhere reasonable accommodation
does not overcome the effects of a person’s handi-
cap, or where reasonable accommodation causes
undue hardship to the employer, failure to hire or
promote the handicapped person will not be con-
sidered discrimination”); Davis, supra, at 410-
413, 99 S.Ct., at 2369-2370; Alexander v. Choate,
469 U.S., at 299-301, and n. 19,-105 S.Ct., at 720,
and n. 19; Strathie v. Department of Transporta-
tion, 718 F.2d, at 231.

18. This case does not present, and we do not
address, the question whether courts should
also defer to the reasonable medical judgments
of private physicians on which an employer has
relied.

19. : Employers have an affirmative obligation to
make a reasonable accommodation for a handi-
capped- employee. Although' they are not re-
quired to find another job for an employee who
is not qualified for the job he or she was doing,
they cannot deny an employee alternative em-
ployment opportunities reasonably available un-
der the employer’s existing policies. See n. 17,
supra; 45 CFR § 84.12 and Appendix A, pp.
315-316 (1985).
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v

[41 We hold that a person suffering
from the contagious disease of tuberculosis
can be a handicapped person within the
meaning of § 504 of the Rehabilitation Act
of 1973, and that respondent Arline is such
a person. We remand the case to the Dis-
trict Court to determine whether Arline is
otherwise qualified for her position. The
judgment of the Court of Appeals is

Affirmed.

Chief Justice REHNQUIST, with whom
Justice SCALIA joins, dissenting.

In Pennhurst State School and Hospi-
tal v. Halderman, 451 U.S. 1, 101 S.Ct.
15381, 67 L.Ed.2d 694 (1981), this Court
made clear that, where Congress intends to
impose a condition on the grant of federal
funds, ‘it must do so unambiguously.”
Id., at 17, 101 S.Ct., at 1540. This principle
applies with full force to § 504 of the Reha-
bilitation Act, which Congress limited in
seope to “those who actually ‘receive’ fed-
eral financial assistance.” United States
Department of Transportation v. Para-
lyzed Veterans of America, 477 U.S. 597,
605, 106 S.Ct. 2705, 2711, 91 L.Ed.2d 494
(1986). Yet, the Court today ignores this
principle, resting its holding on its own
sense of fairness and implied support from
the Act. Ante, at 1128-1130. Such an
approach, I believe, is foreclosed not only
by Pennhurst, but also by our prior deci-
sions interpreting the Rehabilitation Act.

Our decision in Pennhurst was premised
on the view that federal legislation impos-
ing obligations only on recipients of

_]zeofederal funds is “much in the nature of
a contract.” 451 U.S., at 17, 101 S.Ct., at

1. See, e.g, 42 U.S.C. §§ 243, 264; Act of May 27,
1796, ch. 31, 1 Stat. 474; see generally Morgen-
stern, The Role of the Federal Government in
Protecting Citizens from Communicable Dis-
eases, 47 U.Cin.L.Rev. 537 (1978).

2. The coverage of state statutes regulating conta-
gious diseases is broad, addressing, inter alia,
reporting requirements, quarantines, denial of
marriage licenses based on the presence of cer-
tain diseases, compulsory immunization, and
certification and medical testing requirements
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1589. See also Board of Education of
Hendrick Hudson Central School District
v. Rowley, 458 U.S. 176, 204, n. 26, 102
S.Ct. 3034, 3049, n. 26, 73 L.Ed.2d 690
(1982). As we have stated in the context of
the Rehabilitation Act, “ ‘Congress appar-
ently determined it would require

grantees to bear the costs of providing
employment for the handicapped as a quid
pro quo for the receipt of federal funds.””
United States Department of Transporta-
tion v. Paralyzed Veterans of America,
supra, 477 U.S,, at 605, 106 S.Ct., at 2711,
quoting Consolidated Rail Corporation v.
Darrone, 465 U.S. 624, 633, n. 13, 104 S.Ct.
1248, 1254, n. 13, 79 L.Ed.2d 568 (1984).
The legitimacy of this quid pro quo rests
on whether recipients of federal funds vol-
untarily and knowingly accept the terms of
the exchange. Pennhurst, supra, 451
US., at 17, 101 S.Ct., at 1539. There can
be no knowing acceptance unless Congress
speaks “with a clear voice” in identifying
the conditions attached to the receipt of
funds. 451 U.S,, at 17, 101 S.Ct., at 1539.

The requirement that Congress unambig-
uously express conditions imposed on fed-
eral moneys is particularly compelling in
cases such as this where there exists long-
standing state and federal regulation of the
subject matter. From as early as 1796,
Congress has legislated directly in the area
of contagious diseases.! Congress has
also, however, left significant leeway to the
States, which have enacted a myriad of
public health statutes designed to protect
against the introduction and spread of con-
tagious diseases.? When faced_|gwith
such extensive regulation, this Court has

for school employees. See, e.g., Ariz.Rev.Stat.
Ann. § 36.621 et seq. (1986) (reporting require-
ments); Conn.Gen.Stat. §§ 19a-207, 19a-221
(1985) (quarantines); Fla.Stat. §§ 741.051-741.-
055 (1985) (marriage licenses); Mass.Gen.Laws
c. 71 § 55B (1984) (certification requirements
for school employees); Miss.Code Ann. § 37-7-
301(i) (Supp.1986) (compulsory immunization
of school students); W.Va.Code § 16-3-4a
(1985) (medical testing).
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declined to read the Rehabilitation Act ex-
pansively. See Bowen v. American Hospi-
tal Assn., 476 U.S. 610, 642-647, 106 S.Ct.
2101, 2120-2123, 90 L.Ed.2d 584 (1986); Al-
exander v. Choate, 469 U.S. 287, 303, 307,
105 S.Ct. 712, 721, 723, 83 L.Ed.2d 661
(1985). Absent an expression of intent to
the contrary, “Congress ... ‘will not be
deemed to have significantly changed the
federal-state balance.’” Bowen v. Ameri-
con Hospital Assn., supra, 476 US., at
644, 106 S.Ct., at 2121, quoting United
States v. Bass, 404 U.S. 836, 349, 92'S.Ct.
515, 523, 80 L.Ed.2d 488 (1971).

Applying these princip]és, I conclude that
the Rehabilitation Act cannot be read to
support .the result reached by the Court.
The record in this case leaves no doubt that
Arline was discharged because of the con-
tagious nature of tuberculosis, and not be-
cause of any diminished physical or mental
capabilities resulting from her condition.?
Thus, in the language of § 504, the central
question here is whether discrimination on
the basis of contagiousness constitutes dis-
crimination “by reason of ... handicap.”
Because the language of the Act, regula-
tions, and legislative history are joosilent
on this issue,* the principles outlined above
compel the conclusion that contagiousness
is not a handicap within the meaning of
§ 504. It is therefore clear that the protec-
tions of the Act do not extend to individu-
als such as Arline. -

In ‘reaching a contrary conclusion, the
Court never questions that Arline was dis-

3. In testifying concerning his reasons for rec-
ommending Arline’s termination, petitioner
Craig Marsh, Superintendent of Schools of Nas-
sau County, Florida, stated that “I felt like that
for the benefit of the total student population
and ... personnel in Nassau County and the
public benefit, that it would be best if—not to
continue or offer Mrs. Arline any employment.”
App. 62. Marsh added: -

“I am charged and so is the school board, with
the responsibility for the protecting, the safety,
health and welfare of students, every student in
Nassau County. And the record clearly states
that, you know, after all—after the third time
that I had knowledge of Mrs. Arline’s recurring

condition, which was infectious at the time of -
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charged because of the threat her condition
posed to others. Instead, it posits that the
contagious effects of a disease cannot be
“meaningfully” distinguished from the dis-
ease’s effect on a claimant under the Act.
Ante, at 1128. To support this position,
the Court observes that Congress intended
to extend the Act’s protections to individu-
als who have a condition that does not
impair their mental and physical capabili-
ties, but limits their major life activities
because of the adverse reactions of others.
This congressional recognition of a handi-
cap resulting from the reactions of others,
we are told, reveals that Congress intended
the Rehabilitation Act to regulate discrimi-
nation on the basis of contagiousness.
Ante, at 1129. ‘

This analysis misses the mark in several
respects. To begin with, Congress’ recog-
nition that an individual may be handi-
capped under the Act solely by reason of
the reactions of others in no way demon-
strates that, for the purposes of interpret-
ing the Act, the reactions of others to the
condition cannot be considered separately
from the effect of the condition on the
claimant. In addition, the Court provides
no basis for extending the Act’s general-
ized coverage of individuals suffering dis-
crimination as a result of the reactions of
others to coverage of individuals with con-
tagious diseases. Although citing exam-
ples of handicapped individuals described in
the regulations and legislative history, the
Court points to nothing in these materials

each reoccurrence, that I felt like it [was] in the
best interest of the school system of Nassau
County that she be dismissed from the class- .
room.” Id, at 81.

Before Arline’s termination, Marsh consulted
with Dr. Marianne McEuen, who testified that
she recommended the termination because of
the threat that Arline’s condition posed to the
health of the small children with whom Arline
was in constant contact. Id., at 12-17.

4. See, e.g, 29 US.C. § 701 et seq.; 45 CFR pt. 84
(1985); H.R.Rep. No. 95-1149 (1978); S.Rep.
No. 95-890 (1978); S.Rep. No. 93-1297 (1974);
H.R.Rep. No. 93-244 (1973); S.Rep. No. 93-318
(1973).
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suggesting that Congress contemplated
that a person with a condition posing a
threat to the health of others may be con-
sidered handicapped under Jsssthe Act.’
Even in an ordinary case of statutory con-
struction, such meager proof of congres-
sional intent would not be determinative.
The Court’s evidence, therefore, could not
possibly provide the basis for ‘“knowing
acceptance” by such entities as the Nassau
County School Board that their receipt of
federal funds is conditioned on Rehabilita-
tion Act regulation of public health issues.
Pennhurst, 451 U.S., at 17, 101 S.Ct,, at
1539.

In Alexander v. Choate, supra, 469 U.S.,
at 299, 105 S.Ct., at 720, this Court stated
that “[a]ny interpretation of § 504 must

be responsive to two powerful but
countervailing considerations—the need to
give effect to the statutory objectives and
the desire to keep § 504 within manageable
bounds.” The Court has wholly disregard-
ed this admonition here.

© & KEY NUMBER SYSTEM
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5. In fact, two of the examples cited by the Court
may be read to support a contrary conclusion.
The 1978 amendments to the Rehabilitation Act,
cited by the majority, ante, at 1130, n. 14, specif-
ically exclude from the definition of a handi-
capped person alcoholics and drug abusers that
“constitute a direct threat to property or the
safety of others.” 29 U.S.C. § 706(7)(B) (empha-
sis added). If anything, this exclusion evinces
congressional intent to avoid the Act’s interfer-
ence with public health and safety concerns.
See Oversight Hearings on Rehabilitation Act of
1973 before the Subcommittee on Select Edu-
cation of the House Committee on Education
and Labor, 95th Cong., 2d Sess., 503 (1978)
(statement of Rep. Hyde) (“Congress needs to
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Defendant was convicted in the United
States Distriet Court for the Western Dis-
trict of Texas of conspiracy to manufacture
controlled substances and related offenses.
The Court of Appeals for the Fifth Circuit,
674 F.2d 1093, reversed. The United
States Supreme Court, 467 U.S. 1201, 104
S.Ct. 2380, 81 L.Ed.2d 340, vacated. The
Court of Appeals for the Fifth Circuit, 766
F.2d 880 and 782 F.2d 1226, again reversed
conviction and certiorari was granted. The
Supreme Court, Justice White, held that:
(1) barn which was located 60 yards from
home and which was not within area en-
closed by fence surrounding the house was
not within the curtilage of the home; (2)
police officers standing in open field could
look into barn, even if defendant did have
reasonable expectation of privacy in barn;
and (8) use of flashlight to illuminate the

give thoughtful and wide-ranging consideration
to the needs of handicapped persons, balanced
against the realities of public safety, economics,
and commonsense”). This intent is also present
in the statements of Representative Vanik relied
on by the Court. See ante, at 1128, n. 9. Repre-
sentative Vanik expressed apparent disapproval
of a court ruling that “‘a cerebral palsied child,
who was not a physical threat and was aca-
demically competitive, should be excluded from
public school, because his teacher claimed his
physical appearance “produced a nauseating ef-
fect” on his classmates.’” Ante, at 1128, n. 9,
quoting 117 Cong.Rec. 45974 (1971) (emphasis
added).



