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from patents already granted. Viewed ob-
jectively, Beech’s unsuccessful argument that
only the court could conduct interference
proceedings once patents are granted does
not evinee reckless disregard of Beech’s duty
to the court.

Moreover, the cases cited by EDO wherein
sanctions were granted are easily distin-
guished from the instant case. In Braley the
court found that the plaintiff filed a brief
containing twenty-seven pages of facts, but
only six pages of legal argument. 832 F.2d
at 1508. Also, the court and opposing party
had problems discerning what the plain-
tiff/appellant was alleging on appeal. Id.
The plaintiff persisted in arguing that a peti-
tion for rehearing had neither been granted
nor denied, but remained pending. Id. at
1509. Finally, the plaintiff violated the Fed-
eral Rules of Appellate Procedure by making
improper arguments which further burdened
the court. Id. at 1510. In contrast, Beech
posited lucid and legitimate arguments that
required serious consideration by the PTO
and this court.

Correspondence from the plaintiff threat-
ening to use procedural rules to protract
litigation was evidence of bad faith and sanc-
tionable in Morris v. Lomas and Nettleton
Co., 825 F.Supp. 979 (D.Kan.1993). The
court found that letters written by the plain-
tiff to the defendant warning of how long the
suit might take showed improper motive for
the suit. Id. at 980. No such egregious
conduct is evident in the instant case.

An appeal taken merely to delay the appel-
lee’s day of reckoning in making award pay-
ments was found sanctionable in Herziefeld
& Stern v. Blair, 769 F.2d 645 (10th Cir.
1985). “The many instances in which coun-
sel’s references to the record are contrary to
what is found indicate that he has been ei-
ther cavalier in regard to his approach to this
case or bent upon misleading the court.” Id.
at 647.

This court eannot find nor attribute analo-
gous behavior to Beech.

IT IS THEREFORE BY THE COURT
ORDERED that EDO’s motion for award of
fees (Doc. 86) is denied.

W
o g KEY NUMBER SYSTEM
3

922 FEDERAL SUPPLEMENT

Elizabeth SUTTON, Plaintiff,
V.

NEW MEXICO DEPARTMENT OF
CHILDREN, YOUTH AND
FAMILIES, Defendant.

No. Civ. 95-515 BB/DJS.

United States District Court,
D. New Mexico.

March 8, 1996.

Former employee brought Americans
With Disabilities Act (ADA) action against
public employer alleging her employment
was terminated due to her disability. Em-
ployer moved to dismiss. The District
Court, Black, J., held that former employee
failed to show that her impairment, degener-
ative arthritis condition, substantially limited
a major life activity as would support ADA
claim.

Dismissed without prejudice.

1. Federal Civil Procedure ¢=1829, 1835

In considering motion to dismiss for fail-
ure to state a claim, Court must liberally
construe pleadings, accept as true all factual
allegations in complaint, and draw all reason-
able inferences in plaintiff’s favor. Fed.
Rules Civ.Proc.Rule 12(b)(6), 28 U.S.C.A.

2. Federal Civil Procedure &=1773

Court may dismiss complaint for failure
to state a claim if it appears to a certainty
that the plaintiff can prove no set of facts in
support of her claim which would entitle her
to relief. Fed.Rules Civ.Proc.Rule 12(b)(6),
28 US.C.A.

3. Civil Rights ¢=173.1

Former employee failed to show that her
impairment, degenerative arthritis condition,
substantially limited a major life activity as
would support ADA claim; although employ-
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ee alleged by inference that her impairment
affected major life activities of walking and
working immediately after her surgery, she
made no allegation regarding severity, signif-
icant duration, or permanence of her condi-
tion as required to show substantial limita-
tion. Americans with Disabilities Act of
1990, § 3(2), 42 U.S.C.A. § 12102(2).

4. Civil Rights e=107(1)

Alleging temporary physical disability
without more than minimal residual effects
cannot sustain claim under ADA. Americans
with Disabilities Act of 1990, § 3(2), 42
U.S.C.A. § 12102(2).

William J. Tryon, Albuquerque, NM, for
Plaintiff.

Paul M. Schneider, NM Legal Bureau,
RMD, Santa Fe, NM, for Defendant.

MEMORANDUM OPINION
BLACK, District Judge.

This Memorandum Opinion addresses De-
fendant’s motion to dismiss (Doc. 2). The
Court has reviewed the submissions of the
parties and the relevant law, and, for the
reasons stated below, finds that Defendant’s
motion should be GRANTED, and Plaintiff’s
complaint should be DISMISSED WITH-
OUT PREJUDICE.

I. FACTS AND PROCEDURAL HISTO-
RY

Plaintiff Elizabeth Sutton alleges the fol-
lowing facts in her December 12, 1994 com-
plaint. Plaintiff, then an employee of Defen-
dant New Mexico Department of Children,
Youth, and Families, was diagnosed with de-
generative arthritis in her hip on or about
May 10, 1993. She continued to work for
Defendant for approximately four weeks af-
ter receiving the diagnosis, during which
time she was ambulatory with a walker.

Plaintiff underwent surgery on her hip to
address her arthritic condition on or about
June 7, 1993. After the surgery, Plaintiff
was unable to work due to her medical condi-
tion.. In July 1993, Plaintiff's doctor in-
formed her that she was capable of perform-
ing up to four hours of work per day from
her home. ‘However, Defendant chose not to

give Plaintiff home assignments. In Septem-
ber 1998, Defendant informed Plaintiff that
her position would no longer be funded.

Plaintiff alleges that Defendant terminated
her employment as a result of her arthritic
condition, discriminating against her in viola-
tion of the Americans with Disabilities Act
(“ADA”), 42 U.S.C. § 12117 (1990). On May
18, 1995, Defendant moved under Rule
12(b)(6) of the Federal Rules of Civil Proce-
dure to dismiss Plaintiff’s complaint, arguing
that she has failed to state a claim on which
relief can be granted. Defendant contends
that Plaintiff is not “disabled” as defined by
the ADA, and therefore cannot bring suit
under the statute.

II. LEGAL STANDARDS

[1,2] In considering a motion to dismiss
for failure to state a claim, the Court must
liberally construe the pleadings, accept as
true all factual allegations in the complaint,
and draw all reasonable inferences in the
plaintiffs favor. Swanson v. Bixler, 750
F.2d 810, 813 (10th Cir.1984). The Court
may dismiss a complaint if it appears to a
certainty that the plaintiff can prove no set of
facts in support of her claim which would
entitle her to relief. Conley v. Gibson, 355
U.S. 41, 4546, 78 S.Ct. 99, 101-02, 2 L.Ed.2d
80 (1957).

To state a claim under the ADA, a plaintiff
must allege, inter alia, that she is disabled
within the meaning of the ADA. 42 U.S.C.
§ 12102(2). Under section 12102(2) of the
ADA, a disability is: (1) a physical or mental
impairment that substantially limits one or
more of an individual’s major life activities;
(2) a record of such impairment; or (3) being
regarded as having such an impairment. Id.
While the ADA does not define the phrase
“major life activities,” this Court is guided by
Bolton v. Scrivner, Inc, 36 F.3d 939 (10th
Cir.1994), in which the Tenth Circuit ex-
plained the term to mean “functions such as
caring for oneself, performing manual tasks,
walking, seeing, hearing, speaking, breath-
ing, learning, and working.” Id, at 942; see
also 29 C.F.R. § 1630.2(T) (1995).

In addition, the Tenth Circuit in Bolton
articulated factors to consider when deter-
mining whether an impairment “substantially
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limits” a major life activity. The court listed
three factors: (1) the nature and severity of
the impairment; (2) the duration or expected
duration of the impairment; and (3) the per-
manent or long term impact, or the expected
permanent or long term impact, resulting
from the impairment. Bolton, 36 F.3d at
942. Considering these factors, the court
held that for an impairment to substantially
limit a major life activity, it generally must
involve some manifestation of severity, signif-
icant duration, or permanence. Id.; see also
Susan E. Chetlin & Mark E. Baker, Meeting
the Challenge at the Mines: The Americans
with Disabilities Act, 96 W.Va.L.Rev. 717,
738 (1994) (“For example, a broken leg that
heals normally is a temporary condition that
does not affect a major life activity long
enough to be substantial.”). Thus, tempo-
rary, non-chronic impairments of short dura-
tion, with little or no long term or permanent
impact, are usually not disabilities within the
contemplation of the ADA. 29 C.F.R.
§ 1630.2() (1995); see also Disabilities in
the Workplace 12,056.1 (Kelly Leisten et al.
eds., 1995); McDonald v. Pennsylvania
Dep’t of Pub. Welfare, 62 F.3d 92, 96-97 (3d
Cir.1995); Oswalt v. Sara Lee Corp., 889
F.Supp. 253, 257 (N.D.Miss.1995), aff'd, 74
F.8d 91 (5th Cir.1996); cf. Stevens v. Stubbs,
576 F.Supp. 1409, 1414 (N.D.Ga.1983)
(“Whatever the precise delineations of the
term ‘impairment,” the court is unconvinced
that it encompasses transitory illnesses
which have no permanent effect on the per-
son’s health.”).

ITI. DISCUSSION

[31 In its motion to dismiss, Defendant
argues that Plaintiff has failed to allege a
disability under the ADA. To do so, Plaintiff
must assert that she (1) suffers from an
impairment that (2) substantially limits (3) a
major life activity. This Court concludes
that Plaintiff’s allegations do not meet these
pleading requirements.

In her complaint, Plaintiff alleges that:

(10) On approximately May 10, 1993,
Plaintiff was medically advised that she
had no hip due to a degenerative arthritis
condition;

(11) Plaintiff continued to work for Defen-
dant with medi[e]ation until June 4, 1993,

922 FEDERAL SUPPLEMENT

during which time she was ambulatory
with a walker;

(12) Plaintiff underwent surgery and was
not able to work as a result of the arthritis
condition;

(18) In July, 1993, Plaintiff was advised
that she could work at least four (4) hours
a day at home.

PL’s Compl. 1910-13.

The Court finds that Plaintiff’'s complaint
adequately alleges that she suffers from an
impairment. The complaint, however, states
neither that the impairment was a substan-
tial limitation nor that it affected a major life
activity.

Nevertheless, Plaintiff asserts that the
complaint, taken as a whole, suggests the
existence of an impairment that substantially
limits a major life activity. As discussed
supra, the Court is aware that for the pur-
poses of Rule 12(b)(6), the pleadings are to
be liberally construed and the non-moving
party given the benefit of any reasonable
inferences. This Court finds that Plaintiff,
by inference, has alleged that her impair-
ment affected the major life activities of
walking and working. Paragraph 11 of the
complaint alleges that immediately before
surgery, Plaintiff was only ambulatory with a
walker. This suggests that her degenerative
arthritis condition somehow diminished the
major life activity of walking. Bolton, 36
F.3d at 943. Plaintiff also has implied that
her condition affected the major life activity
of working. Paragraphs 12 and 13 of Plain-
tiff’s complaint allege that due to her arthrit-
ic condition and her surgery, she was unable
to work at all for four weeks, after which
time she was capable of working out of her
home for only four hours per day. These
paragraphs, taken together, suggest that
Plaintiff was in some manner limited in her
capacity to work because of her condition.

However, the Court finds that Plaintiff has
failed to allege, even by inference, that her
impairment substantially limits the major
life activities of working and walking. Plain-
tiff has made no allegations regarding the
severity, significant duration, or permanence
of her condition. Paragraphs 10 through 13
of the complaint allege the existence of Plain-
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tiff’s condition, her use of medication, her use
of a walker, the occurrence of surgery, her
physical inability to work for four weeks, and
her ability to work for only four hours per
day for some unspecified period thereafter.
No inference of permanence or long-term
impact, and thus of substantial limitation, can
be drawn from these allegations.

It may be that Plaintiff's impairment is
severe, of significant duration, or permanent.
However, even drawing reasonable infer-
ences in Plaintiff’s favor, the pleadings do not
allow the Court to reach such a decision. A
fair reading of the complaint leads to the
conclusion that Plaintiff’s condition was suc-
cessfully treated, and as such, would no long-
er significantly or permanently limit a major
life activity.

[4] “[Tlhe paramount interest of Con-
gress in enacting the ADA was to protect the
truly disabled.” D. Todd Arney, Note, Sur-
vey of the Americans with Disabilities Act,
Title 1: With the Final Regulations In, Are
the Criticisms Out?, 31 Washburn L.J. 522,
524 (1994). Alleging a temporary physical
disability without more than minimal residual
effects cannot sustain a claim under the
ADA. Rakestraw v. Carpenter Co., 898
F.Supp. 386, 390 (N.D.Miss.1995); Blanton v.
Winston Printing Co., 868 F.Supp. 804, 808
(M.D.N.C.1994). Cf Paegle v. Department
of the Interior, 813 F.Supp. 61, 62 (D.D.C.
1993) (a back injury of limited duration was
not considered handicap under the Rehabili-
tation Act); Ewans v. City of Dallas, 861
F.2d 846, 852 (5th Cir.1988) (employee alleg-
edly discharged for excessive absenteeism
resulting from knee injury requiring surgery
was not considered handicapped under the
Rehabilitation Act). )

In sum, Plaintiff has failed to state a claim
under the ADA because she has not alleged
that her impairment substantially limits a
major life activity. The Court will therefore
GRANT Defendant’s motion to dismiss (Doc.
2), and will DISMISS PLAINTIFF’S
CLAIM WITHOUT PREJUDICE. '
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Judith NEWSOME, Plaintiff,
V.

COUNTY OF SANTA FE, Santa Fe Sher-
iff’s Department, and Benji Montano,
Ron Madrid, Eugene Garcia, John Ta-
pia, and William Martinez in their indi-
vidual and official capacities, Defen-
dants.

Civ. No. 95-543 BB/RLP.

United States District Court,
D. New Mexico.

March 20, 1996.

Former employee brought Title VII and
§ 1983 action against county, sheriff’s de-
partment and individual officials alleging
gender discrimination. Defendants moved to
dismiss claims. The District Court, Black,
J., held that: (1) Title VII does not impose
liability on individuals in their individual ca-
pacities, and (2) genuine issue of material
fact precluded summary judgment on issue
of whether defendants committed violations
of § 1983 during statutory limitation period
of three years.

Motion granted in part and denied in
part.

1. Federal Civil Procedure <1773

Court may not grant a motion to dismiss
for failure to state a claim unless it appears
that plaintiff can prove no set of facts in
support of claims that would entitle plaintiff
to relief. Fed.Rules Civ.Proc.Rule 12(b)(6),
28 U.S.C.A.

2. Federal Civil Procédure &=>1829, 1835

On motion to dismiss for failure to state
a claim, court must accept all well-pleaded
allegations as true, and indulge all reasonable
inferences in favor of the plaintiff. Fed.
Rules Civ.Proc.Rule 12(b)(6), 28 U.S.C.A.

3. Civil Rights =143

Title VII does not impose liability on
individuals in their individual capacities for



