GEORGETOWN UNIVERSITY LAW CENTER CONTINUING LEGAL EDUCATION

Your Authoritative Legal Resource from the Nation’s Capital

Georgetown University Law Center CLE and ALI-ABA Present a New Program for Employment Lawyers

Evidence Issues and Jury
Instructions In
Employment

Cases

Thursday - Saturday, February 10 - 12, 2005
Georgetown University Law Center
Washington, DC

17.0 CLE credit hours
(including 1.0 hour ethics)
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Why You Should Attend:

Lawyers’ ability to get their cases into evidence frequently
determines the outcome. Since passage of the Civil Rights
Act of 1991, courts have more carefully scrutinized the
evidence proffered by each side.

In the wake of the Supreme Court’s blockbuster Desert
Palace opinion, more cases and more issues may go to
juries. Faulty jury instructions may result in aloss of all
gains derived in the trial court. The drafting of jury
instructions, however, continues to bedevil practitioners and
judges. Astoo many have learned the hard way, misstepsin
drafting instructions can cause lawyers to snatch defeat from
the jaws of victory.

This new program focuses on critical evidence and jury
instruction issues that arise in employment cases. Chaired
by U.S. Magistrate Judge Paul Grimm, ajurist known for his
mastery of evidence issues, and by Robert Fitzpatrick and
Paul Mickey, two lawyers with a combined 70 years of
employment law practice, this course provides a practical,
real-world oriented plan for addressing vexing evidence and
jury instruction problems confronting lawyers before and
during trial.

Program Highlights:

On Thursday morning, Judge Paul Grimm and Professors
Paul Rothstein and Stephen Saltzburg present a tutoria on
using the Federal Rules of Evidence. This session is not a
101-to-1103 trip through the Rules, but a guide to using
the rules to admit or exclude material, to get it to or keep
it from the jury’s eyes and ears. Judge Grimm is known

CUSTOMER HOTLINE:

throughout the country and the judiciary as a renowned
teacher of evidence to new judges, to practitioners, and to
law students. Professors Rothstein and Saltzburg are
acclaimed teachers and well-recognized evidence authorities.

Starting with the afternoon session on Thursday,
demonstration arguments and judicial analysis focus on
evidence issues. Lawyers raise the issues through
hypothetical motionsin limine or objectionsto trial
testimony. After each motion or objection, the judges
analyze the issues. Similarly, the sessions on jury
instructions are presented through the medium of mock
negotiations and judicial analysis of the language of
instructions.

Electronic evidence is important not just because of
admissibility or exclusion. Electronic files can tell an
adversary far more than the party turning them over knows
they contain or wants revealed.

The recent Desert Palace decision may have a significant
effect on the quantum and type of evidence that goes into an
employment case, and we will look at how that decision may
affect what lawyers need to present to juries and how to
frame instructions.

Finding potential model jury instructions acceptable in a
particular case isa “hit or miss’ proposition. Some courts
have model employment instructions, but most do not.
Moreover some of the models may not be up to date. We
will walk you through the resources available to help find
appropriate instructions.

The program also includes a full hour on ethics and
professional responsibility issues. Timeis reserved to
address questions presented before and during the course.

CALL: 202-662-9890 = E-MAIL: cle@law.georgetown.edu
ONLINE: www.georgetowncle.org




Registration
Information:

HOTEL RESERVATIONS:
Georgetown University Law Center CLE
has preferred rates at the Hyatt Regency
Washington on Capitol Hill. When
making reservations, please refer to
Corporate Number 58549 to receive the
Georgetown University Law Center rate.
We recommend making reservations at
least 30 days prior to the conference.
Thisrate is based on hotel availability.

Phone: (800) 233-1234 or (202) 737-1234
Online: http://washingtonregency.hyatt.
com/groupbooking/58549

Hyatt Regency Washington on Capitol Hill
400 New Jersey Avenue, NW
Washington, DC 20001

(The hotel is approximately two blocks
from the Law Center)

DISCLAIMER:

Speakers are subject to change.

SERVICES FOR PEOPLE
WITH SPECIAL NEEDS OR

DIETARY RESTRICTIONS:
Call (202) 662-9890

SCHOLARSHIPS:

Apply online at www.georgetowncle.org
or submit written request no later than
5:00 pm on January 31, 2005 to:

Scholarship Committee
Georgetown CLE

600 New Jersey Avenue, NW
Washington, DC 20001

or fax to (202) 662-9891

CANCELLATIONS/RAIN
CHECKS/SUBSTITUTIONS:

Please fax your cancellation natice to
(202) 662-9891 by 5:00 pm on February
8, 2005 for arefund (less $50
administrative fee). Rain checks for a
future program will be granted for
cancellations received after February 8,
2005 and prior to the start of the program.
Substitutions are accepted at anytime
prior to the program.

MONEY-BACK
GUARANTEE:

We are confident that you will leave this
conference with more than enough ideas
and insights to make your investment pay
off. However, if you feel you have not
received your money’s worth by the end
of the program, simply contact a member
of our registration team at the conference
or call (202) 662-9890 and we will
process a 100% refund of your
registration fee!

PROGRAM AGENDA - EVIDENCE ISSUES AND JURY INSTRUCTIONS IN EMPLO

Thursday, February 10

8:00 - 9:00 am
Registration and
Continental Breakfast

9:00- 10:30 am
Using the Federal Rules
of Evidenceto Get Your
CasetotheJury

Hon. Paul B. Grimm
Prof. Paul F. Rothstein
Prof. Stephen A. Saltzburg

Making and meeting objections
Conditional relevancy
Refreshed and recorded recollection
The seven categories of
impeachment

Prior inconsistent statements
Prior bad acts

Hearsay, exemptions, exceptions
Admissions

Character evidence
Demonstrative evidence,
authentication and the original
writing rule

= Opinion and expert testimony

10:30 - 10:45 am
Refreshment Break

10:45 am - 12:00 pm
Using the Federal Rules
of Evidence (continued)

12:00 - 1:30 pm
L unch (on your own)

1:30 - 3:00 pm
Evidence Issuesin
Harassment and

Retaliation Cases

Pl.. DebraS. Katz

Def.: Mary E. Pivec
Judges:

Hon. James E. Boasberg
Hon. Jacob B. Hart

= Evidence of corporate culture
and the use of experts

= Sexud conduct of the plaintiff
inside and outside the workplace

= Evidence Rule412in
harassment cases

= Sexual conduct of the accused

= “Metoo” evidence

= Evidence of similar actsin the
workplace, pattern and practice
evidence

= Experts on the Faragher and

Ellerth affirmative defense

Importance of temporal proximity

Stereotypes

Uses of lay opinion testimony

Surreptitious tape recording

3:00 - 3:15 pm
Questions and Answers

3:15- 3:30 pm
Refreshment Break

3:30 - 4:45 pm

Evidence Issuesin
Statutory Discrimination
Cases

P.. Meredith S. Francis
Def.: Douglas B. Mishkin
Judges:

Hon. Jacob B. Hart
Hon. Ronald J. Hedges

= Evidence of possible

discrimination against other

employees

Pattern and practice evidence

Statistical evidence

Stray remarks after Desert Palace

Evidence of prior conduct

(good and bad) and prior or

subsequent disciplinary problems

= Prior acts, good and bad

= Admissibility of EEOC
determinations

= Evidence of corporate culture

= Expert testimony that plaintiff
employee was meeting
expectations (King v. Rumsfeld,
4th Cir. 2003)

= Comparable cases/comparator
evidence

4:45 - 5:.00 pm
Questions and Answers

Friday, February 11

8:00 - 8:30 am
Continental Breakfast

8:30 - 9:45 am
Electronic Evidence

Pl..  Adam L. Rosman
Def.: Connie N. Bertram
Judges:

Hon. Ronald J. Hedges
Hon. Deborah A. Robinson

= Voice mail and e-mail

= Computer-modified evidence
and Swinton

= Spoliation

= When are adverse inference
instructions given?

9:45 - 10:00 am
Questions and Answers

10:00 - 10:15 am
Refreshment Break

10:15- 11:30 am
Electronic Evidence:
A Practicum

Paul Neale
Richard T. Seymour
Hon. Jerry E. Smith

= Technologica groundwork

= Constructing a game plan:
How do you collect, process,
filter, review, and produce
computer-based material; the
production of “accessible” and
“inaccessible” data



YMENT CASES

The lawyers' interactions with
and the role of the trial court in
the collection of electronic
evidence

Allocating the costs of
processing and production
Employer e-record retention/
destruction policies vs. the need
to preserve litigation-related
material

Proposed amendments to the
Federa Rules of Civil Procedure

11:30 - 11:45 am
Questions and Answers

11:45am - 1:15 pm
L unch (on your own)

1:15- 1:45 pm
Implications of
Desert Palace
Robert B. Fitzpatrick

Stray remarks redux
Moativating factor or substantial
motivating factor

Demise of the direct/
circumstantial evidence
dichotomy

1:45-2:15 pm

Resources for Obtaining
Jury Instructions

Paul F. Mickey, Jr.

Where to find standard instructions
issued by state and federal courts
Where to find instructions approved
by bar associations, by published
court opinion and by ajudgein a
particular case

Additional audience suggestions

2:15-3:30 pm

Jury Instructions|:
Harassment and
Retaliation Claims
P.. Eric Siegel

Def.: Edward T. Ellis
Judges:

Hon. T.S. Ellis |11

Hon. Eduardo C. Robreno

= Definition of sexua harassment
and racial discrimination

= Hostile environment and
retaliation

= Absence of tempora proximity

= Protected activity

= Constructive discharge after
Suders

= Proof of protected status

3:30- 345 pm
Questions and Answers

3:45 - 4:00 pm
Refreshment Break

4:00 - 5:15 pm

Jury Instructions|1:
Statutory Discrimination
Claims

P..  Stephen Z. Chertkof
Def.: Deborah P. Kelly
Judges:

Hon. John M. Facciola
Hon. Eduardo C. Robreno

= Statutory discrimination after
Desert Palace

Disparate treatment

Reasonable accommodation
Pretext and “but for” instructions
Issues peculiar to class and
multidistrict cases

Burden shifting instructions

= Business judgment rule

5:15- 5:30 pm
Questions and Answers

Saturday, February 12

8:00- 8:30 am
Continental Breakfast

8:30- 9:45am
Jury Instructions|11:
Common Law Claims

Pl.:

Jonathan C. Puth

Def.: Abbey G. Hairston
Judges:

Hon. Charles B. Day
Hon. Joseph E. Irenas

Cases arising under an employee
handbook

Intentional infliction of
emotional distress

Congtructive discharge

Wrongful termination:

the public policy tort claim
Negligent retention

9:45 - 10:00 am
Questions and Answers

10:00 - 10:15 am
Refreshment Break

10:15- 11:30 am
Jury Instructions and
Evidence I ssues. Damages

Pl

Joel P. Bennett

Def.: Roxane Sokolove Marenberg
Judges:

Hon. Deborah K. Chasanow
Hon. Joseph E. Irenas

Present value instructions
Compensatory and punitive
damages

Back pay and front pay
instructions

Valuing lost compensation and
benefits as well as future
earnings and other losses
The role of judge and jury
Tax bump relief

Tax returns

Medical records

Net worth

Necessity of expert testimony
Discount rate

Mitigation

RECEIVE 17.0 CLE
CREDITS

CLE CREDITS:

Accreditation has been or will be
requested for this program from
states with mandatory Continuing
Lega Education requirements for
17.0 CLE creditsincluding 1.0 ethics
(for states based on a 60 minute
hour) and 20.0 CLE credits including
1.0 ethics (for states based on a

50 minute hour). Georgetown
University Law Center isan
accredited CLE provider in most
MCLE states.

Georgetown CLE is a State Bar of
California approved MCLE provider.

11:30 - 11:45 am
Questions and Answers

11:45 am - 12:00 pm
Refreshment Break

12:00 - 1:00 pm

Final Roundup: Ethicsin
Employment Law Cases
Robert B. Fitzpatrick

Hon. Paul B. Grimm

Paul F. Mickey, Jr.
Prof. Paul F. Rothstein

Disclosing privileged

information to an expert

Expert's drafts and notes
Lawyer’srole in drafting the
expert’s report

Supplementing the expert's report
Inadvertent disclosure during
discovery

Spoliation

Lying witnesses

Honesty in settlement negotiations
Gag orders on employees of the
defendants

Multi-jurisdictional practice
issues

Duty to discuss ADR options
with the client

Civility issues

1:00 pm
Adjournment

CALL 202-662-9890 TO REGISTER NOW or ONLINE: www.georgetowncle.org




CO-CHAIRS:

Hon. Paul B. Grimm
U.S. Magistrate Judge
Baltimore, MD

Robert B. Fitzpatrick
Robert B. Fitzpatrick, PLLC
Washington, DC

Paul F. Mickey, Jr.
Shaw Pittman LLP
Washington, DC

INSTITUTE
LOCATION:

Georgetown University

Law Center

Hart Auditorium

(formerly the Moot Courtroom)
600 New Jersey Avenue NW
Washington, DC 20001

IMPORTANT INFORMATION:
All visitors to the Law Center
must enter through the 2nd Street
entrance to the building.

JUDGES:

Hon. James E. Boasherg
Judge

Superior Court of the

District of Columbia
Washington, DC

Hon. Deborah K. Chasanow
U.S. District Judge
Greenbelt, MD

Hon. Charles B. Day
U.S. Magistrate Judge
Greenbelt, MD

Hon. T.S. Ellis 1l
U.S. District Judge
Alexandria, VA

Hon. John M. Facciola
U.S. Magistrate Judge
Washington, DC

Hon. Jacob B. Hart
U.S. Magistrate Judge
Philadelphia, PA

Hon. Ronald J. Hedges
U.S. Magistrate Judge
Newark, NJ

Hon. Joseph E. Irenas
U.S. District Judge
Camden, NJ

Hon. Deborah A. Robinson
U.S. Magistrate Judge
Washington, DC

Hon. Eduardo C. Robreno
U.S. District Judge
Philadelphia, PA

Hon. Jerry E. Smith

U.S. Circuit Judge

Houston, TX

(Former Chair, Judicial Conference
Committee on the Federal Rules of
Evidence)

ATTORNEYS:

Joel P. Bennett
Law Offices of Joel P. Bennett, P.C.
Washington, DC

Connie N. Bertram
Venable LLP
Washington, DC

Stephen Z. Chertkof
Heller, Huron, Chertkof, Lerner,
Simon & Salzman

Washington, DC

Edward T. Ellis
Montgomery, McCracken,
Walker & Rhoads, LLP
Philadelphia, PA

Meredith S. Francis
Cashdan & Kane, PLLC
Washington, DC

Abbey G. Hairston
Seyfarth Shaw LLP
Washington, DC

Debra S. Katz
Bernabei & Katz, PLLC
Washington, DC

Deborah P. Kelly
Dickstein Shapiro Morin &
Oshinsky LLP
Washington, DC

Roxane Sokolove Marenberg
Piper Rudnick LLP
Washington, DC

Douglas B. Mishkin
Petton Boggs LLP
Washington, DC

Paul Neale

Vice President & General Manager,
Litigation Support & Tria Services
DOAR Communications, Inc.
Lynbrook, NY

Mary E. Pivec
Sheppard Mullin Richter &
Hampton LLP
Washington, DC

Jonathan C. Puth
Webster, Fredrickson & Brackshaw
Washington, DC

Adam L. Rosman
Zuckerman Spaeder LLP
Washington, DC

Paul F. Rothstein

Professor of Law

Georgetown University Law Center
Washington, DC

Stephen A. Saltzburg
Wallace and Beverley Woodbury
University Professor

The George Washington University
Law School

Washington, DC

Richard T. Seymour
Lieff, Cabraser, Heimann &
Bernstein LLP
Washington, DC

Eric Siegel
Henrichsen Siegel, PL.L.C.
Washington, DC

Don’t Miss
Georgetown CLE’s
23rd Annual

“EMPLOYMENT
LAW AND
LITIGATION
INSTITUTE”

April 21-22, 2005

Co-chaired by
Allen Gross and
Wayne Outten

Georgetown CLE now offers
online CLE courses through
West LegalEdcenter. For more
information, visit our website
at www.geor getowncle.org

WestLegalEdcenter

Sy corent. Stay avalable. Stay put =
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REGISTRATION/ORDER FORM e Evidence | ssues 2005 CANCELLATIONS/RAIN CHECK S/SUBSTITUTIONS:

—_ Please fax your cancellation notice to (202) 662-9891 by 5:00 pm on
PLEASE PRINT ORTYPE. - Payment must accompany registration. February 8, 2005 for a refund (less $50 administrative fee). Rain checks
for a future program will be granted for cancellations received after
m| |
$995 Regular $345 GULC dumnus doss o February 8, 2005 and prior to the start of the program. Substitutions are
0 $550 Paralegal/Legal Asst. accepted at anytime prior to the program.

| cannot attend, but send me;
Name: O Mr. O Ms O Course Materials $119 O Audio Cassettes & Course Materials $499
O Audio CD-ROM (audio & text) $499

For CD-ROM, course material and/or cassette orders, individuals or
firmswith a DC address should add 5.75% sales tax, VA 5.0%, MD 5.0%,
and PA 6.0% (or 7.0% if from Philadelphia or Allegheny County.)

E-mail address:
(please print clearly)

Firm/Organization:
Adress FIVE WAYSTO REGISTER:
1. PHONE to 202-662-9890 (credit card registrations only)
City: Sae Zip: 2. MAIL with check payable to Georgetown CLE to address below.
O Check enclosed # $
Phone; ( ) or purchase order may be attached to this form #
3. FAX to 202-662-9891 (credit card/PO registrations only)
Fax | ) 0 VISA o MC 0 AMEX
Card #:
CLECredit? O Yes O No What state? Feel free to copy this formand pass it along to your associates. Expiration Date:
Contact Georgetown CLE at (202) 662-9890 for multiple registration discounts. Signature:

4, E-MAIL your registration information to:

YOUR PRIORITY CODE  Help us expedite your registration. Enter the characters appearing on the cle@law.georgetown.edu

corner of the mailing label. Please enter this code even if the label is addressed to
OO o

someone else. Thank you. 5. ONLINE www.georgetowncle.org
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Georgetown University Law Center Non-Profit
Continuing Legal Education U.S. Postage
600 New Jersey Avenue, NW PAID
Washington, DC 20001-2075 V\’/\‘ag“é‘l%g-

Attention Mail Room:

If the individual whose name is
on the label is no longer
employed, please forward this
material to the successor.




