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I.
Executive Summary

In the immediate aftermath of the September 11th attacks, the United States government focused its attention on defending the homeland and disrupting terrorism.  Now, however, some Administration officials, along with the American people, have reached a consensus that defeating the terrorist threat will depend on re-establishing America’s international moral leadership, its commitment to the rule of law, and its relationships with its allies.  To defeat the terrorist threat – to actually win the war on terror – will require building a global consensus on a legal framework to incapacitate terrorist organizations.  Indeed, Secretary of Defense Robert Gates pointed out in a recent speech that “military success is not sufficient to win” – and instead included a focus on “the rule of law” as among the “essential ingredients for long-term success.”

Both to restore America’s leadership in international law and to clarify domestic law, the United States should place its detention policy on a firm legal footing by ratifying Additional Protocol II to the Geneva Conventions (AP2).  AP2 clarifies and strengthens the obligations of Common Article 3, requiring Parties to the Geneva Conventions to apply certain minimum provisions of humane treatment in all non-international conflicts.  However, despite its international acceptance and the support of three presidents, the United States has never ratified AP2.  The time has come to do so.

The literal text of AP2 applies only to civil wars, and thus would exclude the conflict with international terrorist organizations.  Therefore, once it has ratified AP2, Congress should pass legislation applying the provisions of AP2 to all non-international armed conflicts.  Finally, the United States should lead the world in a drive to amend the actual text of AP2 to expand its scope to include all non-international conflicts, including struggles with international terrorist organizations.

Background
In Hamdan v. Rumsfeld (2006), the Supreme Court held that the conflict between the United States and al-Qaeda in Afghanistan was, at a minimum, governed by Common Article 3 of the Geneva Conventions.  Common Article 3 is the sole provision in the original Geneva Conventions that applies to conflicts that are not between signatory states.  In contrast to the majority of the Geneva Conventions, dealing with international conflicts (those between signatories), Common Article 3 provides only the briefest sketch of the legal requirements for this sort of conflict.  Because of its brevity, Common Article 3 does not provide governments and courts sufficiently detailed guidelines to evaluate the legality of detention practices.  

Recognizing the need for clarity, the United States and other signatories to the Geneva Conventions completed negotiations for AP2, which clarifies the requirements of Common Article 3 in domestic civil wars.  Since its promulgation in 1977, AP2 has enjoyed widespread acceptance, with all but 32 countries ratifying.  Most of those who have not done so have current or recent problems with internal armed conflicts.  The United States signed the Protocol, and both Presidents Ronald Reagan and Bill Clinton have asked the Senate to ratify the treaty; however, the United States still has not ratified AP2.  
Step 1 – Ratification of AP2 to Show U.S. Respect for the Rule of Law
The first step the U.S. should take is to ratify AP2.  Although AP2 in its current form applies only to civil wars, ratification would be a powerful symbolic statement.  As noted by both President Reagan and President Clinton, U.S. ratification would send a strong signal to both domestic and international critics of American unilateralism that the United States is a nation of laws that accepts the international system.  The United States is now the only NATO member and only major Western democracy that has not ratified AP2.  Doing so now would remove us from a group that includes countries like Myanmar, Pakistan, Azerbaijan, and Syria and rejoin the western democratic consensus.  
The goodwill that would come from U.S. ratification of a protocol to the Geneva Conventions would increase international support for U.S. counter-terrorism policies and the willingness of our allies to cooperate with us in sharing intelligence about and assisting with the capture and detention of dangerous persons.  It would also encourage the few other holdouts that have not ratified the convention to do so now.  Moreover, ratification of AP2 by the world’s superpower would go a long way to establishing the provisions of the Protocol as universal standards governing internal conflicts.  This would make it harder for countries with human rights abuses to argue that their practices follow from different legal standards.  And ratification of AP2 can garner this good will with no costs at all to U.S. security.  Ratification of AP2 without more would not directly affect U.S. policy, but it would go a long way toward entrenching common legal standards and limiting flagrant human rights abuses in the course of internal conflicts.  
Step 2 – Extension of AP2 to U.S. Non-International Conflicts
The literal text of AP2 applies only to civil wars, however, and thus would exclude the conflict with international terrorist organizations.  Therefore, once it has ratified AP2, Congress should pass legislation applying the provisions of AP2 to all non-international armed conflicts in which the United States is involved, including those taken in the conflict with al-Qaeda.  Doing so would serve two important goals.  First, it would clarify some legal issues left ambiguous by Common Article 3, such as baseline rules for holding and trying detainees taken in the war on terror.  Second, it would codify as binding statutory law a set of principles that the United States already follows to a great extent as a matter of policy.  Like ratification, extension of AP2 by law to all non-international conflicts would make only very modest changes in the law, and is a step supported by both President Reagan and President Clinton.

Most aspects of AP2 already bind the United States as a matter of treaty or statutory law.  For example, the United States already prohibits torture and cruel, inhuman, and degrading treatment.  However, adoption of AP2 would effect some small changes in domestic law, for example by establishing a defendant’s right to be present at trial, prohibiting punishment for newly created offenses, and allowing access to witnesses in military commissions.  Extension of AP2 would thus merely add to the weight of existing prohibitions on such treatment of detainees.  

Step 3 – Lead World to Amend AP2 to Apply to all Non-International Conflicts
Finally, the United States should lead the world in a drive to amend the actual text of AP2 to expand its scope to include all non-international conflicts, including struggles with international terrorist organizations.  Identifying a common set of international legal norms to deal with interrogation, detention, and trial will reassure our allies that the United States is acting in compliance with international law, encourage cooperation in the struggle against international terrorist organizations, and restore America’s role as world leader.  
Contemporary commentators noted that American ratification of the original Geneva Conventions was critical to general acceptance of the Conventions.  American leadership is no less necessary in today’s fight against international terrorism.  Battlefield captives taken by other nations in Iraq or Afghanistan are often handed over to the United States for interrogation and detention.  Identifying a common set of international legal norms to deal with interrogation, detention, and trial will reassure our allies that the United States is acting in compliance with international law and encourage further cooperation.

By leading a world effort to expand the scope of AP2, the United States can restore its role and image as world leader.  As State Department Legal Advisor John Bellinger recently acknowledged, “one of the mistakes the United States made after 9/11 was not discussing with our allies the reasoning and legal basis behind the steps we took to combat al Qaeda” and called for more international cooperation in developing counter-terrorism law.
  The fight against terrorism is the great global security challenge of our generation – the U.S. should lead this not just with our military might, but also by example, through our commitment to humanitarian values and the rule of law.
II.
The Search for a Legal Framework for Fighting Terrorists

This Part describes the international legal framework relating to the conflict between the United States and al-Qaeda and other terrorist organizations, as that framework is now understood in the United States.  It begins by looking at the Bush Administration’s initial views on this question and the role of the Supreme Court’s 2006 decision in Hamdan v. Rumsfeld in identifying the international law applicable to this conflict, and then considers in more detail the relevant portions of the Geneva Conventions.  Part III of this White Paper surveys Additional Protocol II (AP2), beginning with its scope of application, and then looking at its substantive provisions, which relate to treatment of detainees, prosecutions, and conduct of hostilities.  Part IV addresses the history of AP2, its broad international acceptance, and efforts by Presidents Reagan and Clinton to ratify the treaty.  Finally, Part V details the rationales for our three-step proposal: first, for the United States to ratify AP2 as it stands now; second, for the United States to apply AP2 to all non-international conflicts as a matter of domestic law; and third, for the United States to lead a global initiative to expand the scope of AP2 to all non-international conflicts.    
Identifying the Conflict

In the years since the September 11th attacks, the United States has struggled to identify a coherent legal framework to govern the armed conflict against terrorist organizations and actions.  The Bush Administration initially insisted that the great bulk of the Geneva Conventions, which govern armed conflicts between nation-states that are parties to the Conventions, were by definition inapplicable because terrorist organizations are non-state actors and not themselves parties to the Conventions.
  One separate provision of the Conventions – Common Article 3 (so-called because it is common to all four Geneva Conventions) – deals with “non-international conflicts” (those not between nation-state parties to the Conventions).  However, Common Article 3 was originally intended to govern purely domestic conflicts, and the Administration believed that it did not apply to the struggle with Islamic extremism because of the international scope of global terrorist organizations.
  Thus, the United States government concluded that the Geneva Conventions did not apply to its policies for detaining and prosecuting people affiliated with terrorist organizations.


The United States government’s legal approach – in particular its policies on detention, interrogation, and the conduct of military trials for alleged terrorists – have met with widespread condemnation from America’s allies, non-governmental organizations and human rights groups, legal scholars, and many American citizens.  These policies have been challenged repeatedly in American courts, as have the Administration’s views about the irrelevance of the Geneva Conventions to armed conflict with international terrorist organizations.

In a 2006 decision, Hamdan v. Rumsfeld, the Supreme Court rejected the government’s position.  The Court struck down the government’s military commissions, holding that Common Article 3 governs non-international conflicts like the one between the United States and al-Qaeda in Afghanistan.
  As the Court’s opinion in Hamdan explained, “[t]he term ‘conflict not of an international character’ is used here in contradistinction to a conflict between nations.”
  Indeed, the Court reasoned, a Common Article 3 non-international “conflict is distinguishable from [an international conflict] chiefly because it does not involve a clash between nations (whether signatories or not).”

The Substantive Law Governing Non-International Conflicts
The four Geneva Conventions of 1948 – particularly the Third Convention on prisoners of war and the Fourth on civilians – go into great detail on the legal requirements owed to persons detained in international conflicts (those between nation-states).  But Common Article 3 is the sole provision in the original Geneva Conventions that applies to non-international conflicts, such as that between the United States and al-Qaeda.  
In contrast to the parts of the Geneva Conventions dealing with international conflicts, Common Article 3 provides only the briefest sketch of the legal requirements for non-international conflicts.  Because of its brevity – it is less than 300 words – Common Article 3 does not provide governments sufficiently detailed guidelines to develop policy, or courts sufficient precision to evaluate practices.  For example, Common Article 3 requires that “[p]ersons taking no active part in the hostilities” – including detainees – be “treated humanely” and not be subject to “cruel treatment and torture” or to “outrages upon personal dignity, in particular humiliating and degrading treatment.”
  Common Article 3 also requires that detainees may be tried only by “a regularly constituted court, affording all the judicial guarantees which are recognized as indispensable by civilized peoples.”
  But Common Article 3 does not define the meaning of being “treated humanely” or these “judicial guarantees.”

In light of the brevity and high level of abstraction in Common Article 3, the Supreme Court plurality in Hamdan looked to other sources of law to evaluate whether the military commissions at issue complied with the vague requirements of Common Article 3.  In particular, the Court’s plurality considered customary international law – legal principles deriving from the common practices of nations – to evaluate the legality of the Administration’s military commissions.
  This approach is difficult and sometimes controversial, as not everyone agrees on which international practices are customary international law.  It also deprives decisionmakers of clear legal standards that they can follow in establishing policies.  Even if a court can sufficiently settle a principle of customary international law to rule on the legality of a program after the fact, political leaders do not have the benefits of clear and transparent legal standards in devising the program in the first place.
The United States Supreme Court is not the first institution to grapple with the lack of detailed guidance in Common Article 3.  Moreover, the malleable language of Common Article 3 has allowed governments to claim that probable violations comply with the letter of the original Conventions.
   Recognizing the need for clarity, in 1977 the United States and other signatories to the Geneva Conventions negotiated two Additional Protocols.  One, Additional Protocol I (AP1), applies to international conflicts – that is, conflicts between nation states.  The other, Additional Protocol II (AP2), applies to non-international conflicts governed by Common Article 3.  

With only twenty-eight articles, AP2 is shorter, simpler, and more straightforward than either AP1 or the original Conventions.  It establishes fundamental guarantees of humane treatment for all persons involved in certain non-international conflicts, including the wounded, the sick, the captured, and the civilian population.  The very purpose of drafting AP2 was to provide the sort of clear guidance the U.S. Supreme Court sought in Hamdan.  As the Commentary to the Protocol explains, “the ‘raison d’etre’ of Protocol II” is to “develop[] and supplement[] the brief rules contained in Common Article 3” “in order to reinforce and increase the protection granted to victims of non-international armed conflict.”

A Three-Part Proposal
The time has come for the United States to ratify AP2.  President Carter signed AP2, and both Presidents Reagan and Clinton have submitted AP2 to the Senate for ratification, but without success.  An overwhelming majority of the nations of the world have ratified AP2, including almost all of America’s allies.  The literal text of AP2 excludes some types of non-international conflicts (including the conflict with al-Qaeda), so the United States should then apply the provisions of AP2 as a matter of law to all non-international armed conflicts in which it is involved.  The Carter Administration supported this approach during negotiation, and Presidents Reagan and Clinton shared this view as well.  Finally, the United States should lead the world in a drive to amend the text of AP2 to expand its scope globally to all non-international conflicts.  As explained in detail below, these measures would require no major alterations in how the United States currently conducts military and counter-terrorism operations, and would significantly enhance America’s security, strength, and standing in the world.
 

III. 
The Provisions of Additional Protocol II

This Part briefly describes the key elements and provisions of Additional Protocol II.  It first describes the scope of AP2 – that is, the range of situations in which it applies.  It then focuses on two particular substantive areas: first, AP2’s provisions providing humane treatment for all persons, including detainees; and second, AP2’s provisions on prosecuting persons in the course of a conflict.  Finally, it contains a variety of other provisions to guide the conduct of non-international armed conflict.  The discussion in this section is in no way intended as an exhaustive analysis of the provisions of AP2. 
The Scope and Applicability of the Protocol
As initially conceived by the International Committee of the Red Cross (ICRC), AP1 would have fleshed out  requirements for all international conflicts, and AP2 would have done the same for all non-international conflicts (those governed by Common Article 3).
  In negotiations over the Protocols, a majority of the delegates at the conference supported this position, including the American delegation.
  However, some states worried about including because of f  a concern that it would give them some legitimacy, or permit third parties to interfere in the internal affairs.
  Yugoslavia, for example, opposed the proposed language out of a concern that wide application of AP2 “could be used as a pretext for foreign intervention in an internal conflict.”
  In order to guarantee that AP2 was ratified by the largest possible number of states, the delegates agreed to limit the scope of AP2 to large-scale civil wars.
  In the end, the U.S. delegation expressed reservations about this limitation in scope, but the Carter Administration accepted the limitation, in order to encourage the widest possible support for the draft.

AP2 therefore does not, on its face, apply to all Common Article 3 conflicts.  Instead, it applies only to those non-international conflicts “which take place in the territory of a High Contracting Party between its armed forces and dissident armed forces or other organized armed groups which, under responsible command, exercise such control over a part of its territory as to enable them to carry out sustained and concerted military operations and to implement this Protocol.”
  Thus, AP2 places additional restrictions on applicability: (1) the dissident forces must be organized and under responsible command; (2) the dissident group must control sufficient territory to enable them to carry out “sustained and concerted” military operations; and (3) the dissident group must control sufficient territory to be able “to implement this Protocol.”  Any one of these limitations would render AP2 literally inapplicable to conflicts with most international terrorist groups.  As the ICRC Commentary summarizes: “the Protocol only applies to conflicts of a certain degree of intensity and does not have exactly the same field of application as common Article 3, which applies in all situations of non-international armed conflict.”
  With that limitation in mind, we move on to the substantive provisions of AP2.
Humane Treatment of Detainees

AP2 contains three articles on “humane treatment.”
  Two of these relate to the proper conditions for holding detainees and the rights due to them and others affected by the conflict.  The third, discussed in the following section, relates to penal prosecution.  

The first, Article 4 entitled “Fundamental guarantees,” provides that “all persons who do not take a direct part or who have ceased to take part in hostilities . . . are entitled to respect for their person, honour and convictions and religious practices.  They shall in all circumstances be treated humanely, without any adverse distinction.”
  Article 4 builds on Common Article 3 by adding to a list of explicitly prohibited actions, which is not intended to be exhaustive.
  Whereas Common Article 3 bans “violence to life and person, in particular murder of all kinds, mutilation, cruel treatment and torture” AP2 also requires protection for the “health and physical or mental well-being of persons” and prohibits “any form of corporal punishment.”
 The prohibition against torture covers all forms of physical and mental torture.  The Protocol also prohibits “collective punishments;”
 (c) “taking of hostages;” (d) “acts of terrorism;” (e) “outrages upon personal dignity, in particular humiliating and degrading treatment, rape, enforced prostitution and any form or indecent assault;” (f) “slavery and the slave trade in all their forms;” (g) “pillage;” and (h) “threats to commit any of the foregoing acts.”
 

While Article 4 applies to all persons affected by a conflict governed by AP2, Article 5 adds certain minimum standards applicable only to detainees.
  Moreover, whereas Article 4’s list of fundamental guarantees places prohibitions on the detaining power, Article 5 enumerates affirmative obligations.  Thus, it requires care for the sick and wounded, provision of food and drinking water, the ability to receive individual or collective relief, and assistance from chaplains in performing religious functions.
  Article 5 also lays down guidelines to be respected “within the limits” of a Party’s capabilities, including providing separate quarters for women, allowing detainees “to send and receive letters and cards, the number of which may be limited by competent authority if it deems necessary;”
 moving detainees away from places of danger; providing medical examinations; and not subjecting detainees to inappropriate medical procedures.

Prosecution and Punishment

Article 6 of AP2 governs criminal prosecutions of persons held in connection with a non-international armed conflict.
  This provision supplements and expands the requirement in Common Article 3 that prohibits “the passing of sentences and the carrying out of executions without previous judgment pronounced by a regularly constituted court, affording all the judicial guarantees which are recognized as indispensable by civilized peoples.”
  The Protocol contains similar language, requiring “a court offering the essential guarantees of independence and impartiality.”
  The Protocol, however, then proceeds to outline requirements that give meaning to these broad phrases.  
Most of the specific requirements in Article 6 of AP2 concern procedural elements of a prosecution.  The Protocol specifies that “an accused [must] be informed without delay of the particulars of the offence alleged against him.”  The detaining power must afford the accused “all necessary rights and means of defence.”
  In addition, AP2 specifies some procedural requirements familiar from American law: the presumption of innocence, the right to be present at trial, and protection against self-incrimination.
  The Protocol also includes two provisions clarifying the nature of offenses for which a person may be punished, prohibiting collective punishments
 and ex post facto offenses.
  Finally, AP2 states that “at the end of hostilities, the authorities in power shall endeavour to grant the broadest possible amnesty to persons who have participated in the armed conflict.”

Conduct of Hostilities
Parts III and IV of AP2 prescribe requirements for the protection of the wounded and civilians during hostilities.  Part III requires, for example, providing medical care to the wounded, protecting medical and religious personnel, and respecting medical ethics.
  The part governing treatment of the civilian population emphasizes that “civilians shall enjoy general protection against the dangers arising from military operations.”  In particular, it prohibits attacks on the civilian population,
 “[a]cts or threats of violence the primary purpose of which is to spread terror among the civilian population,”
 and “forced movement of civilians.”
  AP2 also provides protection for “objects indispensable to the survival of the civilian population” (such as food and drinking water)
 as well as protection for cultural objects and places of worship.

What Additional Protocol II Does Not Do

Although AP2 significantly clarifies Common Article 3’s provisions on the humane treatment of detainees and the procedural aspects of penal prosecution, there are a variety of issues that it neither addresses nor affects.  It is useful to note these explicitly, before discussing the impact ratifying and applying AP2 would have on current U.S. legal and policy practices.

First, U.S. ratification of AP2 and application of AP2 to all common Article 3 conflicts would not grant any particular legitimacy or status to any individual, organization, or party.  Article 3 of the Protocol explicitly states this.  As Michael Matheson, the Deputy Legal Adviser to the State Department in the Reagan Administration, has explained, “the express terms of the Protocol . . . state that nothing in the Protocol can be invoked to affect the national sovereign or authority of any state or to justify external intervention.”
  Indeed, nothing in the Protocol in any way recognizes as legitimate or lawful the actions of a person or organization participating in a non-international conflict.  Nor does AP2 specify which incidents rise to the level of an armed conflict subject to the Geneva Conventions.  Thus, U.S. ratification of AP2 would not have any bearing on the legal status of the U.S. fight against terrorist groups and organizations, and would neither affirm nor reject the view that the U.S. is engaged in a “war” on al Qaeda or a “war on terror” generally.  AP2 simply provides universal minimum standards when someone is detained in an applicable non-international conflict.

Second, AP2, like Common Article 3, does not specify which classes of persons may be detained in the course of a non-international conflict or what procedures a nation-state must use to evaluate whether detention is appropriate.  Thus, nothing in AP2 would either prohibit or authorize the United States detaining individuals for the duration of a conflict.  The issue of which individuals could be detained in non-international conflicts, and for how long, would remain a matter of domestic law.  Moreover, because AP2 does not explicitly distinguish between combatants and civilians, its ratification would not touch on controversies about the categorization of detainees as combatants, non-combatants, or unlawful combatants.
  Nor does AP2 grant individuals combatant immunity to protect them from prosecution.  Although AP2 itself does not resolve these issues, U.S. ratification of the Protocol, application of it to all Common Article 3 conflicts, and leadership of a global drive to amend the Protocol would be an important prerequisite to reaching global consensus on the issue of who can be detained and under what procedures.
IV.
The Ratification History of Additional Protocol II
International Acceptance of AP2
Since the promulgation of Additional Protocols I and II, they have enjoyed widespread acceptance: 161 countries have ratified both additional protocols; 26 countries (including the United States) have ratified neither Protocol; 6 have ratified AP1 but not AP2; and 1 has ratified AP2 but not AP1.  A summary map can be found at Appendix B.  The countries that have not ratified AP2, in addition to the United States, are: Afghanistan, Albania, Andorra, Angola, Azerbaijan, Bhutan, Eritrea, Fiji, India, Indonesia, Iran, Iraq, Israel, Kiribati, North Korea, Malaysia, the Marshall Islands, Mexico, Morocco, Myanmar, Nepal, Pakistan, Papua New Guinea, Singapore, Somalia, Sri Lanka, Syria, Thailand, Turkey, Tuvalu, and Vietnam.  Most of these countries have faced internal armed conflicts in recent decades.
  

However, some countries with significant insurgencies have ratified the treaty, and some non-state organizations have themselves agreed to be bound by the Protocol.  Colombia, for example, initially opposed adoption of AP2, but ultimately ratified the treaty in 1994.  Since then, the Colombian government has asserted that Colombian rebel groups are bound by the treaty, and has even urged its rebel groups to sign the treaty independently.
  The Palestinian Liberation Organization acceded to the four Geneva Conventions and both protocols in 1989.
 
Earlier Attempts at Ratification in the United States
Although President Carter signed AP2 on behalf of the United States and supported U.S. ratification of the Protocol, he did not formally submit the Treaty to the Senate for ratification during his presidency.  President Reagan forwarded AP2 to the Senate for advice and consent in 1987.  His transmittal letter emphasized the need for American leadership in international law.  As President Reagan explained, “The United States has traditionally been in the forefront of efforts to codify and improve the international rules of humanitarian law in armed conflict . . . . [AP2’s] ratification by the United States will assist us in continuing to exercise leadership in the international community in these matters.”
 
President Reagan’s letter to the Senate also expressed his disapproval that AP2 applied only to large-scale civil wars, as opposed to all non-international conflicts.
  In response to AP2’s scope limitation, President Reagan said that, as a matter of policy, the United States would apply AP2 to all Common Article 3 conflicts: “the United States can and should declare, as part of its ratification, that it will apply the Protocol to all conflicts covered by Article 3 common to the 1949 Conventions and only such conflicts, and encourage other states to do likewise.”

President Reagan did not submit AP1 to the Senate with AP2, because of concern about its scope.  Some Democrats in the Senate majority at that point disagreed with the Reagan administration’s position on AP1, and refused to consider AP2 unless Reagan also submitted AP1.
  Proponents of AP1 appear to have thought that AP1 stood little chance of ratification unless coupled with the less controversial AP2, and so held AP2 hostage.  AP2 did not make it out of the Senate Foreign Relations committee, and indeed was never formally discussed.

Twelve years later, in 1999, President Clinton also tried to secure Senate ratification of AP2.  Like President Reagan, President Clinton did not propose ratification of AP1.  In his letter to the Senate, he reiterated President Reagan’s reasoning, and emphasized the importance of asserting American leadership in the development of international law:

Because the United States traditionally has held a leadership position in matters relating to the law of war, our ratification would help give Protocol II the visibility and respect it deserves and would enhance efforts to further ameliorate the suffering of war's victims – especially, in this case, victims of internal armed conflicts.

However, as with President Reagan’s earlier attempt, President Clinton faced a Senate controlled by the opposition, and the Protocol never made it out of the Foreign Relations Committee.
V.
Changing the Legal Regime

There is now far more urgency for the United States to ratify AP2 than there was during either the Reagan or Clinton administrations.  Ratification of AP2 will signal to the world that the United States respects the law of armed conflict.  Its application to all non-international conflicts – supported by Presidents Carter, Reagan, and Clinton – will give the United States needed clarity in fighting terrorist organizations.  And an American effort to lead the world in amending AP2 to make its provisions applicable to all non-international conflicts will help restore American moral leadership in the world.  The remainder of this paper discusses the benefits of each of these three steps.
Step 1 – Ratification of AP2 to Show U.S. Respect for the Rule of Law
The first step the United States should take is to ratify AP2.  Although, as explained above, AP2 in its current form applies only to civil wars (a prospect that is unlikely to recur in the United States in the foreseeable future), ratification of the Protocol would make a powerful symbolic statement.  As noted by both President Reagan and President Clinton, United States ratification would send a strong signal to both domestic and international critics of American unilateralism that the United States is a nation of laws that accepts the international system.  After several years of growing estrangement from our friends and allies, ratification of AP2 would demonstrate a firm commitment to rejoining the western democratic consensus.  

The United States is now the only NATO member and only major Western democracy that has not ratified AP2.
  Doing so now would remove us from a group that includes countries like Myanmar, Pakistan, Azerbaijan, and Syria and rejoin our political, military, and ideological allies in Europe and Asia.  The good will that would come from U.S. ratification of a protocol to the Geneva Conventions would have tangible benefits for the United States.  It would increase the willingness of our allies to cooperate with us in sharing intelligence about and assisting with the capture and detention of dangerous persons.  And it would increase support for U.S. counter-terrorism policies among the larger international community.  
In addition, ratification of AP2 would garner this good will with no costs at all to U.S. security.  When the United States ratified the original Geneva Conventions in 1955, it did so aware that these new international obligations would be unlikely to have a significant effect on U.S. policy.  Nonetheless, the nation realized the significant benefits to establishing clear international legal guidelines that would arise from ratification of the Conventions: if the United States ratified the Conventions, it would prompt other countries to do so as well, would establish them as universal standards, and accordingly would protect Americans.  Similarly, ratification of AP2 would encourage other holdout countries, particularly U.S. allies, to ratify the Protocol.  At a minimum, the failure of the U.S. to ratify gives political cover to other nations – in which there are active civil wars to which the Protocol would apply – to refrain from ratification.   
Moreover, ratification of AP2 by the United States – the world’s superpower – would go a long way to establishing the provisions of the Protocol as universal standards accepted and observed everywhere in the world.  This would make it harder for countries (or even organizations) that perpetrate human rights abuses to argue that their practices follow from different legal standards.  Broader ratification of AP2 would also encourage the development of uniform interpretations and applications of AP2’s provisions, building an even clearer body of law in this area.  Finally, and perhaps most importantly, AP2 explicitly outlaws acts of terrorism in civil wars; U.S. ratification of AP2 would thus strengthen the worldwide commitment to eliminating terrorism.  For all of these reasons, even though ratification of AP2, without more, would not directly affect U.S. policy, it would go a long way toward entrenching common legal standards and limiting flagrant human rights abuses in the course of internal conflicts.
In order to ratify AP2, the President must transmit the treaty to the Senate for its advice and consent.  The treaty would then be referred to the Senate Foreign Relations Committee for consideration.  If the Committee approves the treaty, it would recommend approval by the full Senate, which must approve the treaty by a two thirds majority.  In theory, treaties are open for ratification until withdrawn by the President, but in practice, the treaty agenda of the Committee is set by the President, who sends the Committee his ratification priorities each year.

Both President Reagan’s and President Clinton’s attempts to ratify AP2 failed, but for different reasons.  President Reagan dealt with a hostile Senate that used AP2 as leverage to pressure the President to submit AP1 for ratification as well.  President Clinton also faced a hostile Senate, but one which opposed his basic agenda to expand the scope of international humanitarian law.  Today, however, there is little or no support for AP1 in the Senate – its leading proponents have left office and the prominence of terrorism is likely to make certain provisions of it more controversial – so that is unlikely to derail ratification of AP2.  Moreover, both parties agree on the importance of U.S. efforts to repair its alliances and build good will with the rest of the world.  
Step 2 – Extension of AP2 to U.S. Non-International Conflicts
The second step the United States should take is for Congress to pass a law requiring the Government to extend the protections afforded by AP2 to all detainees in non-international conflicts – not just civil wars.  Both Presidents Reagan and Clinton supported this goal as a matter of policy.
  Congress has already passed legislation defining and criminalizing grave breaches of Common Article 3.
  The same legislation also defines as a war crime “any conduct … defined as a grave breach in … any protocol to [the Geneva Conventions] to which the United States is a party.”
  However, AP2 by definition applies only to civil wars, not the full range of non-international armed conflicts encompassed by Common Article 3.  In order to ensure that the government applies the basic protections enshrined in AP2 to detainees from all non-international conflicts, Congress would need to pass legislation mandating that the executive branch apply these standards as a minimum to all detainees in American custody, including those taken in the conflict with al-Qaeda.  

Doing so would serve two important goals.  First, it would clarify some legal issues left ambiguous by Hamdan v. Rumsfeld and Common Article 3, such as baseline rules for holding and trying detainees.  Second, it would codify as binding statutory law a set of principles that the United States already follows to a great extent as a matter of policy.  As Secretary of State Schultz said in his transmittal letter for President Reagan, “the obligations contained in Protocol II are no more than a restatement of the rules of conduct with which U.S. military forces would almost certainly comply as a matter of national policy, constitutional and legal protections, and common decency.”
  Rather than being redundant, however, this would serve an important purpose by preventing future policymakers from deviating from these basic principles.

In considering whether the United States should ratify AP2, and adopt its terms as policy in all Common Article 3 conflicts, it is important to consider the impact it would have on existing American law.  The United States is, of course, already bound by those provisions of AP2 which are mere codifications of existing customary international law.
  Thus, to the extent the requirements of AP2 already constitute customary international law, ratification of AP2 would have no effect on the substantive law binding the United States.  However, as the drafters of AP2 recognized, the requirements of customary law are often vague and subject to multiple interpretations (as evidenced in the controversy over the Bush Administration’s interpretation of its legal obligations), and AP2 has not been applied as customary law by the United States in recent years.  U.S. adoption of AP2 for the fight against terrorism would thus codify and clarify these provisions for U.S. courts, military actors, and policymakers.  

Several aspects of AP2 already bind the United States as a matter of treaty or statutory law.  For example, the United States already prohibits torture
 and cruel, inhuman, and degrading treatment.
  AP2 thus merely adds to the weight of existing prohibitions on such treatment of detainees.  And, as Appendix 1 details, as a matter of law and policy the U.S. follows most of AP2’s provisions guiding combat operations, especially with respect to treatment of the wounded and civilians.   

The extension of AP2 protection to detainees taken in the struggle against al-Qaeda would require some modest changes in U.S. law and policy.  Most significantly, AP2 provides answers to the Hamdan Court’s search to identify a coherent legal meaning of Common Article 3 with regard to procedures to try terrorists outside of a civilian process.  Neither the Supreme Court’s decision in Hamdan, nor any practices or legal policies of the Bush Administration, have acknowledged or referred to the principles in AP2.  In fact, when the Supreme Court looked to customary principles to give it guidance, it looked first to Article 75 of AP1.
  Adoption of AP2 would override certain aspects of the Military Commissions Act, by establishing the defendant’s right to be present at trial, prohibiting punishment for newly created offenses, and allowing access to witnesses.
  This should be uncontroversial – these are core American values, at the center of the rule of law.


Application of AP2 to all non-international conflicts would have the same advantages for the United States as did the original ratification of the Geneva Conventions.  The Truman Administration submitted the four Geneva Conventions of 1949 to the Senate for advice and consent in 1951.
  However, they were tabled as a result of the Korean War, and President Eisenhower did not request that the Senate consider them until 1955.
  In June, 1955 the Foreign Relations Committee held a half-day hearing
 on the Conventions and recommended ratification, noting: “Our Nation has everything to gain and nothing to lose by being a party to the conventions now before the Senate, and by encouraging their most widespread adoption . . . .  The practices which they bind nations to follow impose no burden upon us that we would not voluntarily assume in a future conflict without the injunction of formal treaty obligations.”
  The Senate voted unanimously to adopt them.
  President Eisenhower noted with satisfaction, “This Government was among those to seek the revision and extension of the preceding treaties which resulted in the drafting of the present Conventions.”
  

Step 3 – Lead World to Amend AP2 to Apply to all Non-International Conflicts

Finally, after the United States has ratified AP2 and extended its scope for the purposes of American law, it should launch an international drive to amend the scope provision of AP2 to make it coterminous with Common Article 3 for the purposes of international law.  Such an initiative would establish that the United States is once again leading the global community through diplomacy and respect for humanitarian principles and the rule of law.  

By leading a world effort to expand the scope of AP2, the United States can restore its role and image as world leader.  The fight against terrorism is the great global security challenge of our generation – the U.S. should lead this not just with our military might, but also by example, through our commitment to humanitarian values and the rule of law.  Contemporary commentators noted that American ratification of the original Geneva Conventions was critical to their general acceptance.
  American leadership is no less necessary today.  The United States has assumed the lead in the fight against international terrorism, and is the nation primarily responsible for dealing with detainees.  Battlefield captives taken by other nations in Iraq or Afghanistan are often handed over to the United States for interrogation and detention.  Identifying a common set of international legal norms to deal with terrorist organizations will reassure our allies that the United States is acting in compliance with international law and encourage further cooperation.
The procedure for amending AP2 is laid out in Article 24 of the treaty.
  Once the United States has ratified the Protocol, it can propose an amendment by submitting it to the Federal Council of the Swiss Government.  The Swiss government, the ICRC, and the various parties to the Protocol would then determine whether to convene a conference to consider the amendment.  In this case, the ICRC and the Swiss government are likely to support the proposed amendment, as it is consistent with their positions in the initial drafting of AP2.
  Whether or not a United States effort to lead the world in amending the Protocol eventually succeeds, even for the United States to initiate an international project like this would send a powerful message to the world.
Conclusion
The United States has lost the world’s confidence in its moral and legal authority for fighting terrorism.  The United States is now associated around the world more with Abu Ghraib and waterboarding than with liberty and the rule of law.  The measures proposed in this White Paper, by themselves, will neither instantly restore America’s image in the eye of the world, nor resolve every legal question related to the conduct of conflicts with terrorist organizations.  Ratification of AP2, application of its provisions to all non-international conflicts, and leadership of a global movement to amend the Protocol would, however, go a long way to restoring the United States’ global standing and building a strong international consensus for fighting terrorism.  
The project proposed in this White Paper may be a first step in a larger United States-led effort to develop new international law governing issues such as who may be detained in  conflicts with non-state organizations, what procedures must be available to detainees to challenge the basis of their captivity, and when they must be released.  In a remarkably candid speech, State Department Legal Advisor John Bellinger recently acknowledged the shortcomings of the United States in failing to explain to its allies and the world its legal approach to fighting terrorism, and in failing to work with other nations to develop more concrete law in this area.  He called for a new international effort to put the fight against terrorism on sound legal footing.  For other nations to take these words seriously, the United States must join the vast majority of the world in ratifying AP2, and must demonstrate its commitment to combating terrorism within the parameters of international law through applying these standards to all persons affected by non-international conflicts.  Only then will the United States be able to achieve a global consensus on a legal framework for the paramount national security and legal issues of the twenty-first century.
References
� The Supreme Court did not resolve whether persons affiliated with al-Qaeda in Afghanistan might also be considered to be participants in an international conflict between the United States and the Taliban government of Afghanistan.  Moreover, the Supreme Court did not hold that all interactions everywhere in the world between the United States and associates of al-Qaeda rise to the level of an armed conflict.  The Court merely held that “at a minimum” the protections of Common Article 3 applied to a person detained in the armed conflict between the U.S. and al-Qaeda in Afghanistan.


� To be sure, neither President Reagan nor President Clinton understood Common Article 3 to extend to all non-international conflicts with international organizations.  Whether Common Article 3 governs these conflicts has been a subject of much scholarly debate, and was resolved in the United States only by the Hamdan decision.  Nonetheless, Presidents Reagan’s and Clinton’s reasons for supporting application of AP2 to all Common Article 3 conflicts are no less persuasive in the aftermath of Hamdan.





� Remarks Delivered by Robert Gates, United States Secretary of Defense (Nov. 26, 2007), available at http://www.defenselink.mil/speeches/speech.aspx?speechid=1199


� Address of John B. Bellinger, Legal Adviser, United States Department of State (Dec. 10, 2007), available at http://www.state.gov/s/l/rls/96687.htm


� White House Fact Sheet: Status of Detainees at Guantanamo (Feb. 7, 2002), available at http://www.whitehouse.gov/news/releases/2002/02/20020207-13.html


� See, e.g., Br. of Respondent, Hamdan v. Rumsfeld, 126 S. Ct. 2749, 2796 (2006)


� See, e.g., Hamdi v. Rumsfeld; Padilla v. Rumsfeld, Hamdan v. Rumsfeld, Boumediene v. Gates.


� Hamdan v. Rumsfeld, 126 S. Ct. 2749, 2796 (2006).


� Id.


� Common Article 3, Third Geneva Convention, art. (1)(a)-(c), 6 U.S.T. 3320  [hereinafter CA3].


� CA3, (1)(d).


� Hamdan, 126 S. Ct. at 2797 (“Inextricably intertwined with the question of regular constitution is the evaluation of the procedures governing the tribunal and whether they afford ‘all the judicial guarantees which are recognized as indispensable by civilized peoples.’ Like the phrase ‘regularly constituted court,’ this phrase is not defined in the text of the Geneva Conventions. But it must be understood to incorporate at least the barest of those trial protections that have been recognized by customary international law. Many of these are  described in Article 75 of Protocol I to the Geneva Conventions of 1949, adopted in 1977 (Protocol I). Although the United States declined to ratify Protocol I, its objections were not to Article 75 thereof.”).  Although the United States has never ratified AP1, the Court viewed it as a codification of customary international law, which binds the United States.  But, as Justice Kennedy pointed out, this may not be customary international law and the United States has specifically declined to ratify AP1.  Id. at 2809 (Kennedy, J. concurring) (“There should be reluctance, furthermore, to reach unnecessarily the question whether, as the plurality seems to conclude, Article 75 of Protocol I to the Geneva Conventions is binding law notwithstanding the earlier decision by our Government not to accede to the Protocol.”); see also Geoffrey S. Corn, Hamdan, Fundamental Fairness, and the Significance of Additional Protocol II, 2006 Army Law. 1, 6-7.


� See, e.g., Lysaght 14 (discussing cases).


� Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949, at 1350 (1987) [hereinafter Commentary].


� A similar proposal has been made by Colonel Michael Meier, of the U.S. Army.  See Michael W. Meier, A Treaty We Can Live With: The Overlooked Strategic Value of Additional Protocol II (Mar. 19, 2007) (unpublished manuscript submitted as a U.S. Army War College Strategy Research Project).  Others have written on AP2 as well.  See, e.g., Richard C. Schneider, Jr., Geneva Conventions, Protocol II: The Confrontation of Sovereignty and International Law, Am. Soc. Int’l L. (Nov, 1995).


� As explained in more detail below, commentators have debated whether Common Article 3 should apply to conflicts that extend beyond the bounds of a single nation-state – and these original proponents of AP2 would not necessarily have understood Common Article 3 to cover armed conflict with a terrorist organization.  


� The American delegation was concerned that “the field of application [of] Protocol II should be congruent … with draft Protocol I, so that there was no gap as regards the application” of AP1 and AP2.  Levie at 47.  


� Lysaght at 14.


� Levie at 47-49.  Similar concerns were cited by Mexico and others.  


� “At the Diplomatic Conference in 1973, the … ICRC… as well as many delegates, wanted Protocol II to cover all conflicts covered by Common Article 3 of the Geneva Conventions.  This position met strong opposition from states that preferred to handle internal matters without incurring any international obligations.  These states believed that such an application of Protocol II would endanger their sovereignty.” Smith at 66-67.   For similar political reasons, and against the strong opposition of the Western democracies, the scope of AP1 was extended to include wars of national liberation, which were traditionally viewed as internal conflicts governed by Common Article 3.  See Additional Protocol I, art. 1(4) (applying to “armed conflicts in which peoples are fighting against colonial domination and alien occupation and against racist regimes in the exercise of their right of self-determination.”).  The result is that the scope of AP1 is somewhat more expansive than CA2, and the scope of AP2 is somewhat less expansive than CA3..  


� AP2, Art. 1(1).  


� See Commentary at 1348.


� These largely mirror elements of the fundamental guarantees in Article 75 of AP1.  See AP1, Art. 75.


� AP2, art. 4.    This provision “covers all persons affected by armed conflict within the meaning of Article 2 of the Protocol . . . when they do not, or no longer, participate directly in hostilities” and notes that “combatants are protected as soon as they are ‘hors de combat.’” Commentary at 1370.


� The list is enumerated “[w]ithout prejudice to the generality” of the Article’s command that all persons out of combat “be treated humanely.”  AP2, art. 4.   “None of the specific prohibitions can have the effect of reducing the scope of the general principle.”  Commentary at 1371.


� The Protocol prohibits “violence to the life, health and physical or mental well-being of persons, in particular murder as well as cruel treatment such as torture, mutilation or any form of corporal punishment.”  AP2, Art. 4(2)(a).  This provision both “reiterates” and “strengthen[s]” the prohibitions in common Article 3 itself.  Commentary at 1373.


� Commentary at 1374 (“It should be understood in its widest sense, and concerns not only penalties imposed in the normal judicial process, but also any other kind of sanction (such as confiscation of property) as the ICRC had originally intended.”).  


� AP2, art. AP2 art. (4)(2)(b).  .  The Commentary notes, about the latter, that “[i]n practice threats may in themselves constitute a formidable means of pressure and undercut the other prohibitions. The use of threats will generally constitute violence to mental well-being within the meaning of sub-paragraph (a).”  Commentary at 1376.    Article 4 also includes a series of protections for children – in particular providing them “the care and aid they require”, and attempting to reunite families.  AP2, art. 4.  


� These These “shall be respected as a minimum with regard to persons deprived of their liberty for reasons related to the armed conflict, whether they are interned or detained.”  AP2, Art. 5(1).  The Commentary explains that “[t]he purpose of this article is to ensure that conditions of detention for persons whose liberty has been restricted for reasons related to the conflict will be reasonable.”  Commentary at 1384.


� AP2, art. 5(1).  


� The Commentary explains the importance of this: “The exchange of news between persons deprived of their liberty and their families is a fundamental element of their mental health. It is also a way of preparing for a return to peace, since it is a means of limiting the number of families permanently separated by events because they are unable to locate their relatives. However, in a situation of conflict, postal services are often paralysed and forwarding letters may incur problems which are difficult to resolve.”  Commentary at 1390.


� AP2, Article 5(2)(b).


� AP2, art. 6.


� CA 3, (1)(d).


� AP2, art. 6(2).  


� AP2, art. 6(2)(a).  The Commentary summarizes this provision: “The right to be heard, and, if necessary, the right to call on the services of an interpreter, the right to call witnesses for the defence and produce evidence; these constitute the essential rights and means of defence.”  Commentary at 1398.  


� The Protocol stipulates that “no one shall be convicted of an offence except on the basis of individual penal responsibility.”  AP2, art. 6(2).  


� AP2, art. 6(2)(b).  The Commentary notes that “[t]his principle is contained in every national legislation” and that “[i]t is already expressed in Article 33 of the fourth Convention, where it is more elegantly worded as follows: ‘No protected person may be punished for an offence he or she has not personally committed.’”  Commentary at 1398-99.


� The Protocol states that “no one shall be held guilty of any criminal offence on account of any act or omission which did not constitute a criminal offence, under the law, at the time when it was committed; nor shall a heavier penalty be imposed than that which was applicable at the time when the criminal offence was committed.”  AP2, 6(2)(c).  This provision echoes the requirement in the Constitution of the U.S. that Congress may not pass a “Bill of Attainder or ex post facto Law.” U.S. Const. Art. 1, § 9, cl. 3.


� AP2, Art. 6(2).


� AP2, Art. 7; 9-11.


� AP2, Art. 13(1)


� AP2, Art. 13(2).


� AP2, Art. 17.


� AP2, Art. 14


� AP2, Art. 16


� Matheson, Hum. Law Conference at 429.


� The Part of AP2 regarding civilians, Part IV, includes the statement, “Civilians shall enjoy the protection afforded by this part, unless and for such time as they take a direct part in hostilities.”  AP2, Art. 13(3).  This provision echoes a provision of AP1, Article 51(3).  The idea captured by this provision has played prominently in debates over the legal classification of participants in armed conflicts, and particularly what happens when people who are not privileged belligerents participate in armed conflict.  This article of AP2, however, is not likely to have much impact on this question for three reasons.  First, the provision is already considered part of customary international law, so ratification of AP2 does not change that.  Second, the provision says nothing about who may be detained in the course of a non-international conflict – that issue is left to the law of the detaining power.  Third, the real significance of the provision relates to which civilians (or civilians who illegally participate in combat) may be targeted for attack – but as the Israeli Supreme Court has stated, targeting decisions depend entirely on the meaning given to “for such time” and “direct” participation – which are open to broad debate.


� See, e.g., Afghanistan (Taliban), Angola (UNITA), Azerbaijan (Nagorno-Karabakh), Bhutan (Assamese separatists).


� See Schneider.  


� ICRC, International Humanitarian Law - Treaties & Documents, available at http://www.icrc.org/ihl.nsf/Pays?ReadForm&c=PS (“On 21 June 1989, the Swiss Federal Department of Foreign Affairs received a letter from the Permanent Observer of Palestine to the United Nations Office at Geneva informing the Swiss Federal Council ‘that the Executive Committee of the Palestine Liberation Organization, entrusted with the functions of the Government of the State of Palestine by decision of the Palestine National Council, decided, on 4 May 1989, to adhere to the Four Geneva Conventions of 12 August 1949 and the two Protocols additional thereto’.   On 13 September 1989, the Swiss Federal Council informed the States that it was not in a position to decide whether the letter constituted an instrument of accession, ‘due to the uncertainty within the international community as to the existence or non-existence of a State of Palestine’.”).


� Reagan Letter at 1.


� “This Article technically excludes four types of situations from the scope of the Protocol: (1) international armed conflicts as defined in the traditional sense in Article 2 common to the four 1949 Geneva Conventions, that is, conflicts between two or more states (whether or not a state of war is recognized between them) or cases of occupation by one state of the territory of another state (whether or not the occupation meets with armed resistance); (2) the so-called wars of "national liberation" defined as international armed conflicts by Article l(4) of Protocol I Additional to the 1949 Geneva Conventions; (3) non-international conflicts covered by common Article 3 to the 1949 Conventions but falling below the threshold in Article 1of Protocol II, such as guerrilla conflicts in which insurgent groups do not control substantial territory on a permanent basis or conduct sustained and concerted regular military operations; and (4) situations of internal violence that have not been traditionally considered as armed conflicts and are not covered by the 1949 Conventions, such as riots and sporadic terrorist acts.”  Reagan letter.


� “[T]he Protocol only applies to internal conflicts in which dissident armed groups are under responsible command and exercise control over such a part of the national territory as to carry out sustained and concerted military operations. This is a narrower scope than we would have desired, and has the effect of excluding many internal conflicts in which dissident armed groups occupy no significant territory but conduct sporadic guerrilla operations over a wide area.  We are therefore recommending that U.S. ratification be subject to an understanding declaring that the United States will apply the Protocol to all conflicts covered by Article 3 common to the 1949 Conventions (and only such conflicts), which will include all non-international armed conflicts as traditionally defined (but not internal disturbances, riots and sporadic acts of violence).”  Reagan letter at 7-8.


� Q & A ON THE NEWS (EDS: In two takes _ take 1) Cox News Service April 7, 1999.  


� Neither the Committee, nor the Senate Historian, nor the Senate specialist at the national archives knows whether the committee discussed it in 1987.


� We should acknowledge that Israel and Mexico have yet to ratify the Protocol.


� See 18 U.S.C. § 2441.


� Id. at.


� Schultz Letter Accompanying Reagan Transmittal Letter at viii.


� See, e.g., William Bradford, Barbarians At The Gates: A Post-September 11th Proposal To Rationalize The Laws Of War, 73 Miss. L.J. 639, 919 (2004) (“[S]everal scholars, as well as many human rights NGOs and at least one international tribunal, contend that API and APII in their totality have reached the status of customary IHL and are thus binding even upon non-parties. . . .  However, the drafters of the Rome Statute could not reach an agreement as to whether some or all of contents of the Protocols Additional have risen to level of CIL. . . .  The official position of the U.S., which has signed but not ratified either instrument, maintains that, while various provisions of the Protocols Additional, such as the principle of distinction in targeting set forth in Articles 48 and 49 of API as well as the principle of proportionality codified at Article 57 of API, are expressive of customary IHL, many others are not . . . .”).  The ICRC believes that much, if not all, of the Protocols are also customary law.


� The federal anti-torture statute, enacted in 1994, already provides for the prosecution of a U.S. national or anyone present in the United States who, while outside the U.S., commits or attempts to commit torture. Torture is defined in the statute as an “act committed by a person acting under the color of law specifically intended to inflict severe physical or mental pain or suffering (other than pain or suffering incidental to lawful sanctions) upon another person within his custody or physical control.” 18 U.S.C. § 2340A; see also 18 U.S.C. § 2441(d)(1)(A).  In addition, the United States in 1994 ratified the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, defines and prohibits torture as follows:





For the purposes of this Convention, the term “torture” means any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity. It does not include pain or suffering arising only from, inherent in or incidental to lawful sanctions.





� 18 U.S.C. § 2441(d)(1)(B).   In its reservations to the Convention against Torture, the United States claims to be bound by the obligation to prevent “cruel, inhuman or degrading treatment or punishment” only insofar as the term means the cruel, unusual and inhumane treatment or punishment prohibited by the Fifth, Eighth, and Fourteenth Amendments to the U.S. Constitution.  Furthermore, U.S. reservations say that mental pain or suffering only refers to prolonged mental harm from: (1) the intentional infliction or threatened infliction of severe physical pain or suffering; (2) the use or threat of mind altering substances; (3) the threat of imminent death; or (4) that another person will imminently be subjected to the above mistreatment.  The 1994 federal anti-torture statute, 18 U.S.C. § 2340A, provides for the prosecution of a U.S. national or anyone present in the United States who, while outside the U.S., commits or attempts to commit torture. Torture is defined as an “act committed by a person acting under the color of law specifically intended to inflict severe physical or mental pain or suffering (other than pain or suffering incidental to lawful sanctions) upon another person within his custody or physical control.”  


� Of course, the problem with this approach is that even if that were a matter of customary international law, AP1 doesn’t apply to non-international conflicts.


� See Military Commissions Act § 3.


� See, e.g., International Covenant on Civil and Political Rights, Art. 14, P 3(d), Mar. 23, 1976, 999 U. N. T. S. 171 (setting forth the right of an accused “[t]o be tried in his presence, and to defend himself in person or through legal assistance of his own choosing”).  AP2’s provisions on no collective punishments would not interfere with any current United States law.  Provisions in the civilian criminal code and in the Military Commissions Act still require that the individual take an act to be convicted – and so their guilt is for their action, not that of others.  Furthermore, the commissions and civilian law require that each defendant be tried and convicted individually.  AP2, Art. 6(4), prohibits the death penalty for persons under 18, but that is already U.S. law through the Convention on the Rights of the Child, Art. 37.


� 49 Am. J. Int’l Law 555.


� Id.


�  Geneva Conventions for the Protection of War Victims: Hearing before the Committee on Foreign Relations, United States Senate, Eighty-Fourth Congress, First Session on Executives D, E, F, and G, 82nd Congress, 1st Session  (Government Printing Office) 1955 (UM/W.E.B. Du Bois  KZ 6454.2 1955 U55 1955a).


� S. Exec. Rep. No. 84-9, at 32 (1955).


� Id.


� Letter from President Dwight Eisenhower to E. Roland Harriman, Chairman of the The American National Red Cross (Aug. 1, 1955).


� “It is hoped that the ratification of the Geneva Conventions of 1949 by two great powers of the West and East, the United States and the Union of Soviet Socialist Republics, may inspire further ratifications and accessions so that the conventions may assume their rightful place as universal humanitarian law.”  49 Am. J. Int’l Law 555. 


� AP2, art. 24. 


� The ICRC supports idea of extending Protocol II to cover all non-international armed conflicts.  Gasser at 912. 





PAGE  
2

