THE CLEAN AIR ACT AND THE CONSTITUTION

LISA HEINZERLING*

On February 27, 2001, the Supreme Court unanimously upheld the Clean
Air Act against a constitutional challenge based on the nondelegation doctrine.
The Court held that the Act provided the requisite “intelligible principle” for
assignments of authority to the executive, and it also held that the D.C. Circuit
had erred in allowing an administrative agency to decide the scope of its own
authority under what that court had held was an impermissibly broad
assignment of authority. This article was written before the Supreme Court
issued its decision.

The National Ambient Air Quality Standards (NAAQS) form the
centerpiece of what many consider to be this country’s single most important
environmental program. These standards protect public health by governing
the quality of the outdoor air throughout the nation. They address the
pollutants—sulfur oxides, nitrogen oxides, lead, carbon monoxide, ozone, and
particulate matter—that are among the best-studied, most pervasive, and most
diversely harmful of the by-products of industrial society. A large part of the
federal regulation that takes place under the Clean Air Act, and most of the
state regulation, has as its objective the attainment of air quality consistent with
the NAAQS.

The Clean Air Act’s NAAQS program is one of the signal success stories
of American environmental law. Emissions of most of the pollutants regulated
by the program have dramatically decreased in the thirty years that the
program has been in place, despite substantial increases in the size of our
population and in the amount of economic activity." In a recent peer-reviewed,
retrospective study of the Clean Air Act’s first twenty years, the EPA
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