THE CLEAN AIR ACT AND THE CONSTITUTION

LISA HEINZERLING*

On February 27, 2001, the Supreme Court unanimously upheld the Clean
Air Act against a constitutional challenge based on the nondelegation doctrine.
The Court held that the Act provided the requisite “intelligible principle” for
assignments of authority to the executive, and it also held that the D.C. Circuit
had erred in allowing an administrative agency to decide the scope of its own
authority under what that court had held was an impermissibly broad
assignment of authority. This article was written before the Supreme Court
issued its decision.

The National Ambient Air Quality Standards (NAAQS) form the
centerpiece of what many consider to be this country’s single most important
environmental program. These standards protect public health by governing
the quality of the outdoor air throughout the nation. They address the
pollutants—sulfur oxides, nitrogen oxides, lead, carbon monoxide, ozone, and
particulate matter—that are among the best-studied, most pervasive, and most
diversely harmful of the by-products of industrial society. A large part of the
federal regulation that takes place under the Clean Air Act, and most of the
state regulation, has as its objective the attainment of air quality consistent with
the NAAQS.

The Clean Air Act’s NAAQS program is one of the signal success stories
of American environmental law. Emissions of most of the pollutants regulated
by the program have dramatically decreased in the thirty years that the
program has been in place, despite substantial increases in the size of our
population and in the amount of economic activity." In a recent peer-reviewed,
retrospective study of the Clean Air Act’s first twenty years, the EPA
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concluded that the Act had produced almost 22 trillion dollars more in benefits
than it had imposed in costs, and EPA believed that even this dazzling amount
probably understated the benefits of the statute.> A widely cited survey of
EPA managers conducted in the late 1980’s concluded that the air pollution
addressed by the NAAQS program should be placed first on a list of
environmental problems ranked according to the risks they posed to human
health, welfare, and ecosystems.3

In the summer of 1997, the Environmental Protection Agency (EPA)
strengthened the air quality standards for two air pollutants, particulate matter
and ozone, based on mounting scientific evidence of the harmfulness of these
pollutants at levels allowed by the existing standards. With respect to
particulate matter (PM), the agency found that numerous epidemiological
studies had established an association between PM levels and premature deaths
in humans, especially in the elderly population. Indeed, one study on which
the EPA relied had found that approximately 60,000 premature deaths in the
United States alone could be attributed, annually, to particulate matter.” The
scientific evidence on PM, however, did not all point in one direction, nor did
it establish a causal theory as to why PM would cause death.®

As for ozone, EPA responded to a substantial and growing body of
scientific evidence linking ozone levels and the initiation and aggravation of
respiratory problems, including asthma in children. This evidence, too, posed
its share of challenges; in particular, the existing evidence seemed to point to
the possibility that there is no level at which ozone exerts no effect whatsoever
on the human body.” That is, it is possible that ozone has some physiological
effect, albeit perhaps a harmless one, on some person or group of persons at
every level above zero.

The standards promulgated based on this body of scientific evidence were
exceedingly complex. In setting new air quality standards for PM and ozone,
EPA established not only an appropriate level for these pollutants in the
ambient air, but also an averaging time, a statistical “form” (used to measure

2. ENVIRONMENTAL PROTECTION AGENCY [hereinafter EPA], OFFICE OF AIR AND
RADIATION, THE BENEFITS AND COSTS OF THE CLEAN AIR ACT, 1970 TO 1990 ES-8 (Oct. 1997).
This report focused almost exclusively on the consequences of regulating the criteria air
pollutants. Id.

3. EPA, UNFINISHED BUSINESS: A COMPARATIVE ASSESSMENT OF ENVIRONMENTAL
PRIORITIES 58 (1987).

4. National Ambient Air Quality Standards for Particulate Matter, 62 Fed. Reg. 38,652
(1997) (to be codified at 40 C.F.R. pt 50) [hereinafter Final PM Rule]; National Ambient Air
Quality Standards for Ozone, 62 Fed. Reg. 38,856 (1997) (to be codified at 40 C.F.R. pt. 50)
[hereinafter Final Ozone Rule].

5. For an early press account of this research, see Particles in Air Help Kill 60,000 a Year,
Study Says, NY TIMES, May 13, 1991, at A13.

6. See Final PM Rule, supra note 4.

7. See Final Ozone Rule, supra note 4, at 38,863.
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compliance with the standards), and, for particulate matter, an indicator (based
on the size of particles to be regulated). The resulting “suite” of standards for
PM and ozone, as EPA referred to them, thus consisted of a complex matrix of
factors relating to air quality.

A phalanx of industry groups challenged EPA’s new air quality standards.
Most of the claims raised by industry involved garden-variety administrative
law issues related to the adequacy of EPA’s explanations for its decisions
under garden-variety administrative law standards of review. In a brief
passage, however, industry parties (and one set of amici) suggested that EPA’s
implementation of the Clean Air Act involved so much discretion on the part
of the agency that it violated the constitutional principle of nondelegation.

Given the summary treatment of this issue by the parties, and more
fundamentally, given the moribund status of the nondelegation doctrine in
constitutional law, it came as a surprise when the nondelegation doctrine
became the primary focus of the D.C. Circuit’s ultimate ruling. Even more
surprisingly, the court used the doctrine to hold that the Clean Air Act’s
provisions relating to national air quality standards, and EPA’s longstanding
interpretation of those provisions, were unconstitutional. The court explained
that “EPA appears to have articulated no ‘intelligible principle’ to channel its
application of the[] factors [it uses in setting NAAQS]; nor is one apparent
from the statute.”®

The D.C. Circuit came to this arresting conclusion based not on a review of
the Clean Air Act itself, but based instead on a review of EPA’s 1997
rulemakings on PM and ozone. The court found the agency’s explanations for
its rules constitutionally deficient because they did not identify a “stopping
point” for regulation. Although the court agreed that the factors EPA considers
in setting the margin of safety for the NAAQS—such as the nature and severity
of health effects, the size of the affected population, and the kind of health
information available and the uncertainties surrounding it—were reasonable, it
concluded that these factors “do not themselves speak to the issue of degree.”
Indeed, the court hypothesized, under the agency’s interpretation of the Clean
Air Act, the agency would be free to set air quality standards at any level
ranging from zero to the levels experienced during London’s “killer fog”—a
severe pollution episode in 1952 in which, it is estimated, 4,000 people died
over a period of one week.”

The court remanded the case to EPA. The court acknowledged that
allowing EPA to correct the constitutional defect the court had discerned in the
statute would not satisfy what the court called a “key function of non-
delegation doctrine,” which is to ensure that Congress, not the agency,

8. Am. Trucking Ass’ns v. EPA, 175 F.3d 1027, 1034 (D.C. Cir. 1998).
9. Id. at 1037.
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exercises legislative authority. Indeed, the court conceded that, under its
approach, “[t]he agency will make the fundamental policy choices.”"

The court concluded its constitutional analysis by hinting at the kinds of
standards that might pass constitutional muster. The court acknowledged that
what appeared to be its first choice—cost-benefit analysis—was not open to
EPA given the court’s precedents interpreting the Clean Air Act to forbid EPA
to consider costs in setting the NAAQS.M Alternatively, the court proposed
that EPA develop a “generic unit of harm that takes into account population
affected, severity and probability.”12 More specifically, the court endorsed
setting environmental standards according to their effect on “quality-adjusted
life-years,” although it conceded that the Department of Health and Human
Services had determined that a similar approach utilized by Oregon in the
health-care context violated the Americans with Disabilities Act."

Each of these features of the court’s opinion—the court’s focus on what
the agency did rather than what the statute says, its choice of remand rather
than reversal as a remedy, and its requirement of a quantitative metastandard to
govern NAAQS rulemakings—was misguided as a matter of both
constitutional precedent and sound regulatory policy. Other scholars have ably
explained why the court’s decision to remand rather than reverse, thus leaving
the agency itself to impose limits on its own discretion, was an awkward
outcome to embrace in the name of the nondelegation doctrine." In this
article, I will focus on the problematic nature of the court of appeals’ dismissal
of the relevant statutory framework and its requirement of a quantitative
metastandard to govern agency rulemakings. I begin, however, by suggesting
a somewhat more mundane reason for disputing the court’s decision: the
decision rested on a simple factual error, a misunderstanding of the nature of
nonthreshold pollutants.

I. THE “PROBLEM” OF “NONTHRESHOLD” POLLUTANTS

In a crucial passage, the D.C. Circuit offered this prelude to its conclusion
on the constitutionality of the Clean Air Act’s NAAQS program:

EPA regards ozone definitely, and PM likely, as nonthreshold pollutants,
i.e., ones that have some possibility of some adverse health impact (however
slight) at any exposure level above zero. See Ozone Final Rule, 62 Fed. Reg.
at 38,863/3 (“Nor does it seem possible, in the Administrator’s judgment, to

10. Id at 1038.

11. Id. at 1038; see also Lead Industries Ass’n v. EPA, 647 F.2d 1130, 1148 (D.C. Cir.
1980).

12. Am. Trucking, 175 F.3d at 1039.

13. Id. at 1039 n.5.

14. See, e.g., Cass R. Sunstein, Is the Clean Air Act Unconstitutional?, 98 MICH. L. REV.
303, 350-51 (1999); Robert W. Adler, American Trucking and the Revival (?) of the
Nondelegation Doctrine, 30 ENVTL. L. REP. 10233, 10241-44 (2000).

HeinOnline --- 20 St. Louis U. Pub. L. Rev. 124 (2001)|




2001] THE CLEAN AIR ACT AND THE CONSTITUTION 125

identify [an ozone concentration] level at which it can be concluded with
confidence that no ‘adverse’ effects are likely to occur.”); National Ambient
Air Quality Standards for Ozone and Particulate Matter, 61 Fed. Reg. 65,637,
65,651/3 (1996) (proposed rule) (“The single most important factor influencing
the uncertainty associated with the risk estimates is whether or not a threshold
concentration exists below which PM-associated health risks are not likely to
occur.”). For convenience, we refer to both as non-threshold pollutants; the
indeterminacy of PM’s status does not affect EPA’s analysis, or ours.

Thus the only concentration for ozone and PM that is utterly risk-free, in
the sense of direct health impacts, is zero.”

The court went on to assert, in a much-quoted passage, that “EPA’s
formulation of its policy judgment leaves it free to pick any point between zero
and a hair below the concentrations yielding London’s Killer Fog.”16

In their briefs in the Supreme Court, industry groups latched onto the issue
of health-effects thresholds and made it the centerpiece of their argument
against EPA’s PM and ozone rules. Because of the alleged “nonthreshold”
status of PM and ozone, they asserted, any NAAQS set above zero for these
pollutants must perforce be arbitrary (unless EPA considered economic costs
in setting that standard)."”

The arguments of the D.C. Circuit and industry groups based on the
“nonthreshold” character of PM and ozone betray a deep misunderstanding of
the concept of a nonthreshold pollutant. As a consequence, both the court and
the industry parties before the Supreme Court seriously misrepresented EPA’s
degree of authority under the Clean Air Act.

The court and industry parties implicitly embraced a conception of
nonthreshold pollutants as pollutants that have been shown rnot to have a
threshold, that is, pollutants that have been shown to have adverse effects on
human health or the environment at every nonzero level. This is not EPA’s
conception of the scientific evidence regarding PM and ozone.

When EPA discussed the possibility that particulate matter and ozone are
nonthreshold pollutants, the agency was referring to the fact that these
pollutants have not been shown to have a threshold, that is, it has not been
demonstrated that these pollutants cease to have adverse effects on human
health or the environment below a certain level. EPA never claimed to have
proven that PM and ozone have adverse effects on human health at every
nonzero level.'® Thus, when EPA discussed the possibility that these are

15. Am. Trucking, 175 F.3d at 1034.

16. Id. at 1037.

17. See, e.g., Brief of Cross-Petitioners Am. Trucking Ass’ns at 25-6, Am. Trucking Ass’ns
v. Browner, 120 S. Ct. 2193 (2000) (No. 99-1426).

18. See Final Ozone Rule, supra note 4, at 38,856, 38,863; see also NAAQS Final PM Rule,
supra note 4, at 38,652, 38,674-75.
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“nonthreshold” pollutants, it was referring to a lack of evidence that there is a
threshold.

This lack of evidence would not be sufficient to support a NAAQS. The
Clean Air Act requires the Administrator to present evidence of harm before
she may set or revise the NAAQS. She may not set the NAAQS based on the
lack of evidence of no harm. Section 108(a)(2) makes this point plain: the
criteria on which the NAAQS are to be based must describe “all identifiable
effects on public health or welfare.”"® Indeed, if EPA were allowed to set the
NAAQS based on the lack of evidence of no harm, there would be no need to
develop criteria documents at all, because EPA would not be required to show
health effects before regulating. In such a regime, it would presumably be up
to the regulated community to show the harmlessness of air pollution, rather
than being up to the government to show its harmfulness. This is not the
regulatory regime created by the Clean Air Act®

As a consequence, the D.C. Circuit’s and industry parties’ suggestion that
EPA is required or even empowered to set pollutant levels at zero when faced
with a nonthreshold pollutant is mistaken. EPA is not required to set the
NAAQS at zero for such pollutants because nonthreshold pollutants are not
what the D.C. Circuit and industry groups claimed them to be; they are not
pollutants that have been shown to be harmful at all nonzero levels, they are
pollutants that have not been shown to be harmless at all nonzero levels.
Indeed, if EPA did indeed attempt to set a NAAQS based on the lack of
evidence of harmlessness rather than based on affirmative evidence of
harmfulness, I expect that the industry groups that challenged EPA’s PM and
ozone rules would be first in line to attack the agency’s decision.

In sum, in the PM and ozone rulemaking proceedings at issue in American
Trucking, EPA’s observation that particulate matter and ozone may be
“nonthreshold” pollutants was nothing more than an admission that the agency
had not proven the existence of a level at which these pollutants had no effects
on human health. It was not a claim that the agency had shown that these
pollutants do have effects on human health at every concentration level above
zero. It was also not a claim that the agency would regard all such effects on
health, if detected, to be sufficiently “adverse” to warrant a regulatory
response.21 Nor was it a claim that the agency would regard all such effects to
be effects on public health within the meaning of the Clean Air Act? Thus,

19. 42 U.S.C. § 7408(a)(2) (2000) (emphasis added).

20. In contrast, in Indus. Union Dept., AFL-CIO v. Am. Petroleum Inst., 448 U.S. 607 (1980)
[herinafter Benzene] the Court addressed the Occupational Safety and Health Administration’s
“cancer policy,” which presumed that no safe level of carcinogenic substances existed and
required workplace standards to be set based on this presumption. Id. at 624. EPA has never
adopted this kind of presumption in setting the NAAQS.

21. See S. REP. NO. 91-1196 at 10 (2nd Sess. 1970).

22. 42 U.S.C. § 7409(b)(1) (2000).

HeinOnline --- 20 St. Louis U. Pub. L. Rev. 126 (2001)|




2001] THE CLEAN AIR ACT AND THE CONSTITUTION 127

even where a safe level (a “threshold”) for a pollutant has not been proven,
EPA still may, nonarbitrarily, set the NAAQS for that pollutant based on the
agency’s judgment with respect to such factors as uncertainties surrounding the
evidence of health effects, the adverse nature of the detectable effects, and the
size of the population affected. And indeed that is exactly the process EPA has
followed in thirty years of regulation under the NAAQS program.

II. THE CLEAN AIR ACT AND THE NONDELEGATION DOCTRINE

The Supreme Court has long instructed that nondelegation claims are to be
evaluated by consulting the language, purpose, and history of the statutory
provision under consideration.”> The D.C. Circuit skipped over this crucial
step. As explained below, had the court not done so, it would have found that
the Act fits comfortably within the range of statutes long upheld by the Court
against nondelegation attacks. Moreover, if one considers the history of the
development of the NAAQS program in Congress, one sees that the Clean Air
Act embodies the kind of dialogue and collaboration between Congress and the
executive that celebrates rather than denigrates the principles animating the
nondelegation doctrine.

A. Standard Nondelegation Analysis

The Clean Air Act is plainly constitutional under the Supreme Court’s
existing precedents. The Act places numerous significant constraints on EPA’s
discretion in setting the NAAQS: it prescribes the factors EPA may and may
not consider; requires a margin of safety as an antidote to scientific
uncertainty; limits the range of pollutants regulated by the NAAQS program;
limits the life span of each NAAQS; and imposes large procedural constraints
on EPA’s decisionmaking, including an intensive process of scientific review.
Congress has thus made the most basic and important decisions that arise in
setting air quality standards; at every important decision-point in the process of
setting air quality standards, EPA’s discretion is constrained by a choice
Congress has made. With its multiple substantive constraints on the actions of
a federal agency, its limited jurisdictional reach, and its abundant procedural
protections, the Clean Air Act is clearly constitutional.

Substantive constraints. The Clean Air Act places numerous substantive
constraints on EPA’s decisions setting the NAAQS. First of all, the Act
constrains EPA’s discretion by excloding some factors from EPA’s
consideration. In setting the NAAQS, EPA may consider only the effects of
the relevant air pollutant on human health and welfare** As EPA has
recognized since it issued the very first NAAQS thirty years ago, it may not

23, See, e.g., Am. Power & Light Co. v. SEC, 329 U.S. 90, 104 (1946).
24. See 42 U.S.C. § 7409(b)(1) NAAQS to be “based on” air quality criteria); 42 U.S.C. §
7408(a)(2) (criteria to describe scientific information on health and welfare effects of pollutants).
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consider economic and technological feasibility in setting the NAAQS.? In
excluding the consideration of costs and technology and focusing only on
human health and welfare, Congress squarely confronted the most difficult and
most basic choice a decisionmaker faces when devising environmental
standards—whether the government should trade off human lives and health
for dollars—and firmly answered “no.”?

Second, the Act also sets forth the factors EPA must consider in
establishing the NAAQS. NAAQS must be “based on” the air quality
criteria,”’ which, in turn, must be based on “the latest scientific knowledge
useful in indicating the kind and extent of all identifiable effects on public
health or welfare which may be expected from the presence of such pollutant
in the ambient air....””® Virtually every one of the words in the quoted
passage significantly constrains EPA’s discretion.

EPA must base the NAAQS on the latest scientific knowledge—not on
outdated information, not on nonscientific data. EPA must be cognizant of all
identifiable effects on public health and welfare. Yet the agency must also bear
in mind the kind and extent of these effects—which is another way of saying
that EPA should distinguish among effects based on their severity and
magnitude.

In addition, the statute’s emphasis on public health directs EPA’s attention
to populations rather than individuals, thus precluding EPA from setting a
NAAQS in order to protect a single individual from harm. In this way, the
Clean Air Act is very different from the Occupational Safety and Health Act,
at issue in Benzene. That statute aspires to achieve workplaces in which “no
employee” suffers a “material impairment of health or functional capacity”
from toxic materials or harmful physical agents.29 In Benzene, a plurality of
Justices thus worried that the statute might allow the government to require
large expenditures based on “the mere possibility that some employee
somewhere in the country may confront some risk of cancer.”® Such a
“possibility” is simply not the basis for regulation under the Clean Air Act.

In so prescribing the range of findings EPA must make and the range of
factors it must consider, the Clean Air Act is a close cousin to the statutes the
Supreme Court has recently upheld against nondelegation challenges.3‘1

25. See 36 Fed. Reg. 8186 (1971) (explaining that EPA did not consider comments
concerning feasibility because “the Clean Air Act, as amended, does not permit any factors other
than health to be taken into account in setting the primary standards™).

26. Benzene, 448 U.S. at 672 U.S. at 672 (Rehnquist, J., concurring).

27. 42 U.S.C. § 7409(b)(1).

28. 42 U.S.C. § 7408(a)(2).

29. Benzene, 448 U.S. at 612 (emphasis added).

30. Id. at 652.

31. See Touby v. United States, 500 U.S. 160, 166-67 (1991); Skinner v. Mid-Am. Pipeline
Co., 490 U.S. 212, 219-20 (1989); Mistretta v. United States, 488 U.S. 361, 375-77 (1989).
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