LISA HEINZERLING

THE COMMERCIAL CONSTITUTION

At least the Commerce Clause gives the Justices steady work. In-
deed, few constitutional principles give the Court as regular or as
easy business as the rule that state and local governments may not
discriminate against interstate commerce. Once the Court finds
that a law facially discriminates against interstate commerce, the
law is as good as finished.! The Court does formally ask whether
the government has shown that it has no evenhanded way of serv-
ing a valid interest. But this version of strict scrutiny indeed ap-
pears “strict in theory, but fatal in fact”:? the modern Court has
upheld only one law in the face of it.?

The Court’s nondiscrimination principle has enjoyed remark-
able support, both on and off the Court. Decisions applying this
principle generally have provoked little disagreement on the part
of individual Justices,* and legal scholars have overwhelmingly ap-
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! For recent examples, see Wyoming v Oklaboma, 502 'US 437 (1992); Chemical Waste
Management v Hunt, 504 US 334 (1992); Fort Gratiot Sanitary Landfill v Michigan Department
of Natural Resources, 504 US 353 (1992); Oregon Waste Systems v Department of Environmental
Quality, 114 S Ct 1345 (1994); C & A Carbone v Town of Clarkstown, 114 S Ct 1677 (1994);
West Lynn Creamery v Healy, 114 S Ct 2205 (1994). For an earlier, influential exposition,
see Philadelphia v New Fersey, 437 US 617 (1978).

2 Compare Adarand Coustructors v Pena, 115 S Ct 2097, 2117 (1995) (in context of race-
based classifications, plurality “wish[es] to dispel the notion that strict scrutiny is ‘strict in
theory, but fatal in fact’ ), quoting Fullilove v Klutanick, 448 US 448, 519 (1980) (Marshall
concurring in judgment).

$ Maine v Taylor, 477 US 131 (1986) (upholding ban on importation of out-of-state
baitfish).

#The main exception is Chief Justice Rehnquist, who has dissented in all of the recent
cases invalidating laws found to discriminate against interstate commerce. Wyoming v Okla-
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proved it.’ To the extent that some scholars have disagreed with
the Court’s interpretation of the Commerce Clause as a limitation
on the power of states and local governments, most have saved
their fire for the Court’s analysis of nondiscriminatory laws found
to impose, unwittingly, undue burdens on interstate commerce.’
And those who have disagreed with applying the nondiscrimina-
tion principle under the rubric of the Commerce Clause have man-
aged to find the very same nondiscrimination principle in a sepa-
rate, perhaps conveniently enlarged, constitutional provision.”
This unusual consensus cannot be attributed to the clarity of
the constitutional text, nor to the force of history. As for the con-
stitutional text, the Commerce Clause is perhaps most famous for
what it does not say. It does not condemn state or local laws that
burden, or even discriminate against, interstate commerce. And it
does not give the Supreme Court the authority to regulate inter-
state commerce. It gives this authority only to Congress.® As a re-
sult, it took the Court itself some time to sort out what the grant
of power to Congress meant for the power of the states,’ and even

homa, supra note 1 at 461; Chenical Waste Management, supra note 1 at 349; Fort Gratiot
Sanitary Landfill, supra note 1 at 368; Oregon Waste Systems, supra note 1 at 1355; Carbone,
supra note 1 at 1692; West Lynn Creamery, supra note 1 at 2221.

5 See, e.g., Mark Tushnet, Rethinking the Dormant Commerce Clause, 1979 Wis L Rev 125;
Julian N. Eule, Laying the Dormant Commerce Clause to Rest, 91 Yale L ] 425, 462 n 202
(1982); Donald H. Regan, The Supreme Court and State Protectionism: Making Sense of the
Dormant Commerce Clause, 84 Mich L Rev 1091, 1093 (1986); Daniel A. Farber, State Regu-
lation and the Dormant Commerce Clause, 3 Const Comm 395, 396 (1986); Michael P. Healy,
The Preemption of State Hazardous and Solid Waste Regulations: The Dormant Commerce Clause
Awakens Once More, 43 ] Urban & Contemp L 177, 187 (1993).

¢ See sources cited in preceding note. Two rare exceptions to the statement in the text
are Lino A. Graglia, The Supreme Court and the American Common Market, in A. Dan Tar-
lock, ed, Regulation, Federalism, and Interstate Commerce (1981) (absence of textual or histori-
cal support for invalidation of state laws under Commerce Clause fatal to Court’s current
doctrine), and Richard D. Friedman, Putting the Dormancy Doctrine Out of Its Misery, 12
Cardozo L Rev 1745 (1991) (arguing that Congress or federal agencies, not the courts,
should determine whether state laws unjustifiably discriminate against, or unduly interfere
with, interstate commerce).

"'The favorite alternative site for the nondiscrimination principle is the Privileges and
Immunities Clause—expanded to apply to corporations. See, e.g., Martin H. Redish and
Shane V. Nugent, The Dormant Commerce Clause and the Constitutional Balance of Federalism,
1987 Duke L J 569, 606-12; Mark P. Gergen, The Selfish State and the Market, 66 Tex L
Rev 1097, 1117-18 (1988); Eule, supra note 5 at 446-55.

8“The Congress shall have Power . . . [tJo regulate Commerce . . . among the several
States.” Art 1, § 8, cl 3.

? For a concise history, see Tushnet, supra note 5 at 126-30, 150~53; see also David P.
Currie, The Constitution in the Supreme Court: The First Hundred Years 171-83, 222-36
(1985).
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those scholars who are quite enthusiastic about the Court’s current
approach find themselves almost apologizing for the silence of the
relevant text on this issue.!” As for history, judicial opinions and
academic commentary frequently cite the unhappy experience with
discriminatory trade barriers among the states under the Articles
of Confederation as a principal motivation for calling the Consti-
tutional Convention, and as evidence that the Court is right to
undo such barriers today.! In fact, however, historical accounts of
the events preceding and accompanying the adoption of the Com-
merce Clause point in different directions."

These brief observations do not, of course, conclusively establish
or refute the pedigree of the nondiscrimination principle as a mat-
ter of constitutional text or history. They do, however, demon-
strate that the matter is complicated and ambiguous enough that
these common tools of constitutional interpretation cannot explain
the enthusiasm with which the nondiscrimination principle has
been embraced.”

The widespread endorsement of a judicially enforceable rule
that state and local governments may not discriminate against in-
terstate commerce appears, instead, to arise from the widespread
perception that this rule is a very good idea. Though almost every-

1 See, e.g., Richard B. Collins, Economic Union as a Constitutional Value, 63 NYU L Rev
43, 51-52 (1988). Some argue that it is too late in the day to credit the formalist objection,
based on the absence of clear constitutional text, to the Court’s long-standing interpretation
of the Commerce Clause as implicitly limiting the power of states. Daniel A. Farber and
Robert E. Hudec, Free Trade and the Regulatory State: A GATT s-Eye View of the Dormant
Commerce Clause, 47 Vand L Rev 1401, 1408 (1994).

"' See, e.g., H P Hood & Sons v DuMond, 336 US 525, 533 (1949); Hughes v Oklaboma,
441 US 322, 325-26 (1979); West Lynn Creamery, supra note 1 at 2211 n 9; Oklahoma Tux
Comm’n v Jefferson Lines, 115 S Ct 1331, 1336 (1995); Eule, supra note 5 at 430.

1 Regarding the history prior to the adoption of the Commerce Clause, compare Edmund
W. Kitch, Regulation and the American Common Market, in A. Dan Tarlock, ed, Regulation,
Federalism, and Interstate Commerce 15-19 (1981) (history of trade barriers under Articles
of Confederation has been exaggerated) and Charles L. Black, Jr., Perspectives on the Ameri-
can Common Market, in A. Dan Tarlock, ed, Regulation, Federalism, and Interstate Commerce
61-62 (1981) with, e.g., Hughes v Oklahoma, supra note 11 at 325-26 (“economic Balkaniza-
ton . . . had plagued relations among the Colonies and later among the States under the
Articles of Confederation”). Regarding the history of the adoption of the Clause, compare
Redish and Nugent, supra note 7 at 586-87 n 109 (interpreting letter written by James
Madison to indicate that Commerce Clause was intended as grant of power to Congress,
not as a grant of power to the Court to invalidate state and local laws interfering with
commerce), with West Lynn Creamery, supra note 1 at 2211 n 9 (citing same letter from
Madison as support for Court’s authority to strike down laws that discriminate against
interstate commerce). For general discussion, see Collins, supra note 10 at 52-55, 57-58.

B For a fuller discussion of this idea, see Friedman, supra note 6 at 1747-53.
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one seems to agree that the nondiscrimination principle serves an
important purpose, there is some disagreement about precisely
what that purpose is. The three standard candidates—each of
which has been endorsed at various points by the Supreme Court
and each of which enjoys substantial scholarly support—are eco-
nomic efficiency, representation reinforcement, and national unity.
I will argue that the Court’s nondiscrimination principle serves
none of these objectives.

Three cases decided during the 1993 Term, all invalidating state
or local laws found to discriminate against interstate commerce,
illustrate my point. Each decision showcases at least one of the
standard rationales for the nondiscrimination principle, although
the goal of economic efficiency has begun to play the dominant
role in the Court’s analysis. However, as I will explain, the Court’s
rationales do not fit its results.

The Court’s nondiscrimination principle does not promote eco-
nomic efficiency in individual cases (or if it does, it does so only
sporadically and fortuitously), because the Court does not even at-
tempt a serious accounting of the benefits and costs of laws that
discriminate against interstate commerce. The Court dismisses as
illegitimate the benefits to in-staters that derive from discriminat-
Ing against interstate commerce because it is interstate commerce,
and assumes costs to out-of-staters based on the mere fact of such
discrimination. By starting from the assumption that discrimina-
tion against interstate commerce is inappropriate, the Court pre-
termits a responsible analysis of whether the benefits of a specific
discriminatory law are worth its costs. Yet the Court also labors
under institutional constraints—such as limited fact-gathering and
one-law-at-a-time review—that impede its ability to perform a
more reliable individualized cost-benefit analysis, had it the incli-
nation to do so.

The Court’s formalist approach might nevertheless be justified
if it achieves efficiency across the run of cases, despite a failure to
do so in isolated instances. This raises the question whether there
is reason to believe that laws that discriminate against interstate
commerce are, as a group, more likely than not to be inefficient. At
this point, the efficiency-based rationale for the nondiscrimination
principle blends into the process-based representation-reinforce-
ment rationale. The process-based justification for the nondiscrim-
ination principle seeks to protect underrepresented outsiders from
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the exploitation of represented insiders.* From the perspective of
efficiency, this justification might support a rigid rule against dis-
crimination because when costs are exported rather than internal-
ized, there may be good reason to believe they will consistently
exceed benefits. Discrimination is, however, a poor indicator of
actual burdens on outsiders; a discriminatory tax on out-of-state
goods, for example, may ultimately burden in-state consumers
more than out-of-state businesses. Thus it is wrong to equate dis-
crimination with wholesale externalization of costs. Moreover, the
Court has so enlarged the concept of “discrimination” that it now
embraces a law shown to harm no one except those inside the juris-
diction that enacted it,”* substantially weakening the case for judi-
cial intervention on behalf of underrepresented groups. In addi-
tion, the groups thought to be underrepresented in the political
process—nonvoters from other states—may often turn out to be
influential lobbyists, campaign contributors, and political organiz-
ers, which also undermines the need for judicial intervention on
their behalf. In short, the process-based theory fails to justify an
unbending rule against discrimination as a means either to pro-
mote efficiency or to combat political underrepresentation.
Finally, the nondiscrimination principle does not ensure that
state and local governments will eschew preferences for those
within their jurisdiction, and view their relevant community as the
nation, rather than the state or county or town. For this purpose,
the nondiscrimination principle is both too small and too big. It
is too small because it does not, as currently conceived, disapprove
all preferences for inside commerce at the expense of outside com-
merce.!® State and local governments may favor their own citizens
when they participate in the market; they 7ust refrain from consid-
ering impacts on noncitizens in some regulatory settings; and they
(probably) may favor their own citizens in distributing subsidies

" This is a version of the representation-reinforcement theory of judicial review suggested
by Justice Harlan Stone in United States v Carolene Products Co., 304 US 144, 152 n 4 (1938).

¥ See Section IL.B.

%The Court now appears to view limits on out-of-town or out-of-county articles of
commerce as suspiciously as limits on out-of-state commerce. Carbone, supra note 1 (inval-
idating limits on out-of-town waste processors); Fort Gratiot Sanitary Landfill, supra note
1 (invalidating limits on waste generated outside county). For this reason, my discussion
pertains to discrimination at each of these levels (town, county, state), and I often refer to
the protected articles of commerce as “outside” commerce—meaning they originate outside
the jurisdiction attempting to regulate them.
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from general tax revenues. Each of these practices reinforces the
perception that the relevant community is not the nation, but the
state or county or town, and thus undermines the national unity
the nondiscrimination principle supposedly celebrates. If the pur-
pose of the nondiscrimination principle is to forbid a certain kind
of governmental classification (one based on outsider status), the
nondiscrimination principle is also too big. A similar kind of pur-
pose lies at the heart of the Equal Protection Clause, and yet there,
unlike in the Commerce Clause setting, the Court looks to see
whether the plaintiff has suffered a personal injury as a result of
a discriminatory governmental classification.”” No explanation has
emerged as to why the Commerce Clause’s nondiscrimination
norm should relax this standing requirement.

Thus the nondiscrimination principle fails to serve two of the
purposes asserted in favor of it, economic efficiency and represen-
tation reinforcement. Moreover, the Court’s embrace of the pro-
tectionist impulse in some settings, and its casual treatment of in-
jury, cannot be explained by a desire to promote national unity
through the disapproval of preferences for inside commerce.
What, then, does explain the nondiscrimination principle?

The answer is that the Court’s nondiscrimination principle pro-
motes a certain vision of the proper role of government. The
Court’s concept of discrimination embodies a preference for mar-
kets over regulation, and its view of what counts as “regulation”
rests on undefended assumptions—reminiscent of the Lochner pe-
riod, when forced departures from the free market as shaped by
common-law entitlements were constitutionally suspect but the
common-law entitlements were not—about what counts as gov-
ernment action and what as inaction. Since these substantive pref-
erences are unarticulated in the Court’s cases, the Court has not
even attempted to justify its decisions as a matter of substantive
due process. Because such a justification likely would sound the
same themes—economic efficiency, representation reinforcement,
and national unity—as the Court has developed under the Com-
merce Clause, and because these justifications have proved so inad-
equate in that context, I conclude that the Court would be unable
to justify the nondiscrimination principle as a matter of substantive
due process.

17 United States v Hays, 115 S Ct 2431, 2436 (1995).
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Thus the nondiscrimination principle not only is not compelled
by the Court’s text or history, it also does not serve the purposes
that have been asserted to justify it. This should be enough to
convince both originalists and nonoriginalists alike that the non-
discrimination principle ought to be abandoned, and that decisions
about the proper scope of state and local regulation ought to be
left where they would lie in the absence of some reason for judicial
intervention—in the state and local political branches. To put the
point directly: the Supreme Court should stop invalidating state
and local laws that explicitly discriminate against interstate com-
merce—including such classic barriers to trade as tariffs and em-
bargoes.

I. DiSCRIMINATION

Last spring, for the first time in almost 60 years, the Su-
preme Court held that a federal law exceeded the scope of power
granted Congress under the Commerce Clause.'®* While this ruling
attracted a great deal of attention, another controversial part of
the Court’s Commerce Clause jurisprudence has been quietly de-
veloping for more than 100 years under the so-called “dormant”
Commerce Clause. The dormant or “negative” aspect of the Com-
merce Clause denies states and local governments “the power un-
justifiably to discriminate against or burden the interstate flow of
articles of commerce.”’”” When the Court finds that a state or local
law facially discriminates against interstate commerce, it requires
the government to show that it could not have achieved the same,
legitimate ends with a nondiscriminatory law.?’ The Court ap-
proaches nondiscriminatory laws affecting commerce very differ-
ently. It considers their benefits and burdens, and asks whether the
benefits are so fleeting or illusory that they signal a protectionist
purpose.?! Undoubtedly as a consequence of this more forgiving

18 United States v Lopez, 115 S Ct 1624 (1995).
19 Oregon Waste Systems, supra note 1 at 1349.
2 See, e.g., New Energy Co. of Indiana v Limbach, 486 US 269, 278 (1988).

2 For the most famous formulation of the Court’s standard, see Pike v Bruce Church, 397
US 137, 142 (1970), whose ultimate progenitor was Southern Pacific v Arizona, 325 US 761
(1945).
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test, many laws subject to this balancing analysis have survived the
Court’s review.?

In its 1993 Term, the Supreme Court struck down three differ-
ent state and local laws under the Commerce Clause. In each case,
the Court’s work began and ended with the Court’s determination
that the law in question discriminated against interstate commerce.
And each case brought the Court another step closer to the princi-
ple that any state or local tampering with the free operation of
commercial markets is “discrimination” barred by the Commerce
Clause.

In Oregon Waste Systems v Department of Environmental Quality,”
the Court considered an Oregon law calling for a “surcharge” on
imported solid waste—solid waste disposed of within, but gener-
ated outside, Oregon’s borders. The state’s environmental agency
had set the disposal fee for out-of-state waste at $2.25 per ton,
based on its calculation of the costs to Oregon of disposing of out-
of-state waste “not otherwise paid for” under other state laws.
This was $1.40 higher than the state’s fee for the disposal of solid
waste generated inside Oregon.?*

Writing for the Court, Justice Thomas had no trouble finding
Oregon’s surcharge to be discriminatory. To reach this conclusion,
it was enough to report that the “statutory determinant” of the
disposal fee to be charged for a given ton of waste ($2.25 or $.85)
was the waste’s state of origin.”

In deciding that the law was facially discriminatory—and thus
almost inevitably doomed**—the Court deemed irrelevant both its
purpose and its actual effect.”’ As to the law’s effect, the Court

2 For a catalog of the recent cases, and an argument that the Court has lately been more
apt to uphold nondiscriminatory state and local laws that burden interstate commerce, see
Amy M. Petragnani, The Dormant Commerce Clause: On Its Last Leg, 57 Albany L Rev 1215
(1994).

3114 S Ct 1345 (1994).
#]d at 1348 & n 2.
¥ 1d at 1350.

% The Court observed: “The State’s burden of justification is so heavy that ‘facial discrim-
ination by itself may be a fatal defect.” ” Id at 1351, quoting Hughes v Oklaboma, supra note
11 at 337.

114 S Cr at 1350 (“the purpose of, or justification for, a law has no bearing on whether
it is facially discriminatory”); id at n 4 (“the degree of a differential burden or charge on
interstate commerce ‘is of no relevance to the determination whether a State has discrimi-
nated against interstate commerce,”” quoting Wyoming v Oklahoma, supra note 1 at 455).

HeinOnline --- 1995 Sup. Ct. Rev. 224 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 225 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 226 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 227 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 228 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 229 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 230 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 231 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 232 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 233 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 234 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 235 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 236 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 237 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 238 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 239 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 240 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 241 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 242 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 243 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 244 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 245 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 246 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 247 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 248 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 249 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 250 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 251 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 252 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 253 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 254 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 255 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 256 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 257 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 258 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 259 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 260 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 261 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 262 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 263 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 264 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 265 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 266 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 267 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 268 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 269 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 270 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 271 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 272 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 273 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 274 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 275 (1995)|




HeinOnline --- 1995 Sup. Ct. Rev. 276 (1995)|




