LISA HEINZERLING

THE COMMERCIAL CONSTITUTION

At least the Commerce Clause gives the Justices steady work. In-
deed, few constitutional principles give the Court as regular or as
easy business as the rule that state and local governments may not
discriminate against interstate commerce. Once the Court finds
that a law facially discriminates against interstate commerce, the
law is as good as finished.! The Court does formally ask whether
the government has shown that it has no evenhanded way of serv-
ing a valid interest. But this version of strict scrutiny indeed ap-
pears “strict in theory, but fatal in fact”:? the modern Court has
upheld only one law in the face of it.?

The Court’s nondiscrimination principle has enjoyed remark-
able support, both on and off the Court. Decisions applying this
principle generally have provoked little disagreement on the part
of individual Justices,* and legal scholars have overwhelmingly ap-
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AvuTHOR’s NoTE: I am grateful to Peter Byrne, Steven Goldberg, Vicki Jackson, Milton
Regan, Louis Michael Seidman, Girardeau Spann, Jane Stromseth, and Mark Tushnet for
helpful comments. James Oleske provided excellent research assistance.

! For recent examples, see Wyoming v Oklaboma, 502 'US 437 (1992); Chemical Waste
Management v Hunt, 504 US 334 (1992); Fort Gratiot Sanitary Landfill v Michigan Department
of Natural Resources, 504 US 353 (1992); Oregon Waste Systems v Department of Environmental
Quality, 114 S Ct 1345 (1994); C & A Carbone v Town of Clarkstown, 114 S Ct 1677 (1994);
West Lynn Creamery v Healy, 114 S Ct 2205 (1994). For an earlier, influential exposition,
see Philadelphia v New Fersey, 437 US 617 (1978).

2 Compare Adarand Coustructors v Pena, 115 S Ct 2097, 2117 (1995) (in context of race-
based classifications, plurality “wish[es] to dispel the notion that strict scrutiny is ‘strict in
theory, but fatal in fact’ ), quoting Fullilove v Klutanick, 448 US 448, 519 (1980) (Marshall
concurring in judgment).

$ Maine v Taylor, 477 US 131 (1986) (upholding ban on importation of out-of-state
baitfish).

#The main exception is Chief Justice Rehnquist, who has dissented in all of the recent
cases invalidating laws found to discriminate against interstate commerce. Wyoming v Okla-
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proved it.’ To the extent that some scholars have disagreed with
the Court’s interpretation of the Commerce Clause as a limitation
on the power of states and local governments, most have saved
their fire for the Court’s analysis of nondiscriminatory laws found
to impose, unwittingly, undue burdens on interstate commerce.’
And those who have disagreed with applying the nondiscrimina-
tion principle under the rubric of the Commerce Clause have man-
aged to find the very same nondiscrimination principle in a sepa-
rate, perhaps conveniently enlarged, constitutional provision.”
This unusual consensus cannot be attributed to the clarity of
the constitutional text, nor to the force of history. As for the con-
stitutional text, the Commerce Clause is perhaps most famous for
what it does not say. It does not condemn state or local laws that
burden, or even discriminate against, interstate commerce. And it
does not give the Supreme Court the authority to regulate inter-
state commerce. It gives this authority only to Congress.® As a re-
sult, it took the Court itself some time to sort out what the grant
of power to Congress meant for the power of the states,’ and even

homa, supra note 1 at 461; Chenical Waste Management, supra note 1 at 349; Fort Gratiot
Sanitary Landfill, supra note 1 at 368; Oregon Waste Systems, supra note 1 at 1355; Carbone,
supra note 1 at 1692; West Lynn Creamery, supra note 1 at 2221.

5 See, e.g., Mark Tushnet, Rethinking the Dormant Commerce Clause, 1979 Wis L Rev 125;
Julian N. Eule, Laying the Dormant Commerce Clause to Rest, 91 Yale L ] 425, 462 n 202
(1982); Donald H. Regan, The Supreme Court and State Protectionism: Making Sense of the
Dormant Commerce Clause, 84 Mich L Rev 1091, 1093 (1986); Daniel A. Farber, State Regu-
lation and the Dormant Commerce Clause, 3 Const Comm 395, 396 (1986); Michael P. Healy,
The Preemption of State Hazardous and Solid Waste Regulations: The Dormant Commerce Clause
Awakens Once More, 43 ] Urban & Contemp L 177, 187 (1993).

¢ See sources cited in preceding note. Two rare exceptions to the statement in the text
are Lino A. Graglia, The Supreme Court and the American Common Market, in A. Dan Tar-
lock, ed, Regulation, Federalism, and Interstate Commerce (1981) (absence of textual or histori-
cal support for invalidation of state laws under Commerce Clause fatal to Court’s current
doctrine), and Richard D. Friedman, Putting the Dormancy Doctrine Out of Its Misery, 12
Cardozo L Rev 1745 (1991) (arguing that Congress or federal agencies, not the courts,
should determine whether state laws unjustifiably discriminate against, or unduly interfere
with, interstate commerce).

"'The favorite alternative site for the nondiscrimination principle is the Privileges and
Immunities Clause—expanded to apply to corporations. See, e.g., Martin H. Redish and
Shane V. Nugent, The Dormant Commerce Clause and the Constitutional Balance of Federalism,
1987 Duke L J 569, 606-12; Mark P. Gergen, The Selfish State and the Market, 66 Tex L
Rev 1097, 1117-18 (1988); Eule, supra note 5 at 446-55.

8“The Congress shall have Power . . . [tJo regulate Commerce . . . among the several
States.” Art 1, § 8, cl 3.

? For a concise history, see Tushnet, supra note 5 at 126-30, 150~53; see also David P.
Currie, The Constitution in the Supreme Court: The First Hundred Years 171-83, 222-36
(1985).
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6] THE COMMERCIAL CONSTITUTION 219

those scholars who are quite enthusiastic about the Court’s current
approach find themselves almost apologizing for the silence of the
relevant text on this issue.!” As for history, judicial opinions and
academic commentary frequently cite the unhappy experience with
discriminatory trade barriers among the states under the Articles
of Confederation as a principal motivation for calling the Consti-
tutional Convention, and as evidence that the Court is right to
undo such barriers today.! In fact, however, historical accounts of
the events preceding and accompanying the adoption of the Com-
merce Clause point in different directions."

These brief observations do not, of course, conclusively establish
or refute the pedigree of the nondiscrimination principle as a mat-
ter of constitutional text or history. They do, however, demon-
strate that the matter is complicated and ambiguous enough that
these common tools of constitutional interpretation cannot explain
the enthusiasm with which the nondiscrimination principle has
been embraced.”

The widespread endorsement of a judicially enforceable rule
that state and local governments may not discriminate against in-
terstate commerce appears, instead, to arise from the widespread
perception that this rule is a very good idea. Though almost every-

1 See, e.g., Richard B. Collins, Economic Union as a Constitutional Value, 63 NYU L Rev
43, 51-52 (1988). Some argue that it is too late in the day to credit the formalist objection,
based on the absence of clear constitutional text, to the Court’s long-standing interpretation
of the Commerce Clause as implicitly limiting the power of states. Daniel A. Farber and
Robert E. Hudec, Free Trade and the Regulatory State: A GATT s-Eye View of the Dormant
Commerce Clause, 47 Vand L Rev 1401, 1408 (1994).

"' See, e.g., H P Hood & Sons v DuMond, 336 US 525, 533 (1949); Hughes v Oklaboma,
441 US 322, 325-26 (1979); West Lynn Creamery, supra note 1 at 2211 n 9; Oklahoma Tux
Comm’n v Jefferson Lines, 115 S Ct 1331, 1336 (1995); Eule, supra note 5 at 430.

1 Regarding the history prior to the adoption of the Commerce Clause, compare Edmund
W. Kitch, Regulation and the American Common Market, in A. Dan Tarlock, ed, Regulation,
Federalism, and Interstate Commerce 15-19 (1981) (history of trade barriers under Articles
of Confederation has been exaggerated) and Charles L. Black, Jr., Perspectives on the Ameri-
can Common Market, in A. Dan Tarlock, ed, Regulation, Federalism, and Interstate Commerce
61-62 (1981) with, e.g., Hughes v Oklahoma, supra note 11 at 325-26 (“economic Balkaniza-
ton . . . had plagued relations among the Colonies and later among the States under the
Articles of Confederation”). Regarding the history of the adoption of the Clause, compare
Redish and Nugent, supra note 7 at 586-87 n 109 (interpreting letter written by James
Madison to indicate that Commerce Clause was intended as grant of power to Congress,
not as a grant of power to the Court to invalidate state and local laws interfering with
commerce), with West Lynn Creamery, supra note 1 at 2211 n 9 (citing same letter from
Madison as support for Court’s authority to strike down laws that discriminate against
interstate commerce). For general discussion, see Collins, supra note 10 at 52-55, 57-58.

B For a fuller discussion of this idea, see Friedman, supra note 6 at 1747-53.
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one seems to agree that the nondiscrimination principle serves an
important purpose, there is some disagreement about precisely
what that purpose is. The three standard candidates—each of
which has been endorsed at various points by the Supreme Court
and each of which enjoys substantial scholarly support—are eco-
nomic efficiency, representation reinforcement, and national unity.
I will argue that the Court’s nondiscrimination principle serves
none of these objectives.

Three cases decided during the 1993 Term, all invalidating state
or local laws found to discriminate against interstate commerce,
illustrate my point. Each decision showcases at least one of the
standard rationales for the nondiscrimination principle, although
the goal of economic efficiency has begun to play the dominant
role in the Court’s analysis. However, as I will explain, the Court’s
rationales do not fit its results.

The Court’s nondiscrimination principle does not promote eco-
nomic efficiency in individual cases (or if it does, it does so only
sporadically and fortuitously), because the Court does not even at-
tempt a serious accounting of the benefits and costs of laws that
discriminate against interstate commerce. The Court dismisses as
illegitimate the benefits to in-staters that derive from discriminat-
Ing against interstate commerce because it is interstate commerce,
and assumes costs to out-of-staters based on the mere fact of such
discrimination. By starting from the assumption that discrimina-
tion against interstate commerce is inappropriate, the Court pre-
termits a responsible analysis of whether the benefits of a specific
discriminatory law are worth its costs. Yet the Court also labors
under institutional constraints—such as limited fact-gathering and
one-law-at-a-time review—that impede its ability to perform a
more reliable individualized cost-benefit analysis, had it the incli-
nation to do so.

The Court’s formalist approach might nevertheless be justified
if it achieves efficiency across the run of cases, despite a failure to
do so in isolated instances. This raises the question whether there
is reason to believe that laws that discriminate against interstate
commerce are, as a group, more likely than not to be inefficient. At
this point, the efficiency-based rationale for the nondiscrimination
principle blends into the process-based representation-reinforce-
ment rationale. The process-based justification for the nondiscrim-
ination principle seeks to protect underrepresented outsiders from
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the exploitation of represented insiders.* From the perspective of
efficiency, this justification might support a rigid rule against dis-
crimination because when costs are exported rather than internal-
ized, there may be good reason to believe they will consistently
exceed benefits. Discrimination is, however, a poor indicator of
actual burdens on outsiders; a discriminatory tax on out-of-state
goods, for example, may ultimately burden in-state consumers
more than out-of-state businesses. Thus it is wrong to equate dis-
crimination with wholesale externalization of costs. Moreover, the
Court has so enlarged the concept of “discrimination” that it now
embraces a law shown to harm no one except those inside the juris-
diction that enacted it,”* substantially weakening the case for judi-
cial intervention on behalf of underrepresented groups. In addi-
tion, the groups thought to be underrepresented in the political
process—nonvoters from other states—may often turn out to be
influential lobbyists, campaign contributors, and political organiz-
ers, which also undermines the need for judicial intervention on
their behalf. In short, the process-based theory fails to justify an
unbending rule against discrimination as a means either to pro-
mote efficiency or to combat political underrepresentation.
Finally, the nondiscrimination principle does not ensure that
state and local governments will eschew preferences for those
within their jurisdiction, and view their relevant community as the
nation, rather than the state or county or town. For this purpose,
the nondiscrimination principle is both too small and too big. It
is too small because it does not, as currently conceived, disapprove
all preferences for inside commerce at the expense of outside com-
merce.!® State and local governments may favor their own citizens
when they participate in the market; they 7ust refrain from consid-
ering impacts on noncitizens in some regulatory settings; and they
(probably) may favor their own citizens in distributing subsidies

" This is a version of the representation-reinforcement theory of judicial review suggested
by Justice Harlan Stone in United States v Carolene Products Co., 304 US 144, 152 n 4 (1938).

¥ See Section IL.B.

%The Court now appears to view limits on out-of-town or out-of-county articles of
commerce as suspiciously as limits on out-of-state commerce. Carbone, supra note 1 (inval-
idating limits on out-of-town waste processors); Fort Gratiot Sanitary Landfill, supra note
1 (invalidating limits on waste generated outside county). For this reason, my discussion
pertains to discrimination at each of these levels (town, county, state), and I often refer to
the protected articles of commerce as “outside” commerce—meaning they originate outside
the jurisdiction attempting to regulate them.
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from general tax revenues. Each of these practices reinforces the
perception that the relevant community is not the nation, but the
state or county or town, and thus undermines the national unity
the nondiscrimination principle supposedly celebrates. If the pur-
pose of the nondiscrimination principle is to forbid a certain kind
of governmental classification (one based on outsider status), the
nondiscrimination principle is also too big. A similar kind of pur-
pose lies at the heart of the Equal Protection Clause, and yet there,
unlike in the Commerce Clause setting, the Court looks to see
whether the plaintiff has suffered a personal injury as a result of
a discriminatory governmental classification.”” No explanation has
emerged as to why the Commerce Clause’s nondiscrimination
norm should relax this standing requirement.

Thus the nondiscrimination principle fails to serve two of the
purposes asserted in favor of it, economic efficiency and represen-
tation reinforcement. Moreover, the Court’s embrace of the pro-
tectionist impulse in some settings, and its casual treatment of in-
jury, cannot be explained by a desire to promote national unity
through the disapproval of preferences for inside commerce.
What, then, does explain the nondiscrimination principle?

The answer is that the Court’s nondiscrimination principle pro-
motes a certain vision of the proper role of government. The
Court’s concept of discrimination embodies a preference for mar-
kets over regulation, and its view of what counts as “regulation”
rests on undefended assumptions—reminiscent of the Lochner pe-
riod, when forced departures from the free market as shaped by
common-law entitlements were constitutionally suspect but the
common-law entitlements were not—about what counts as gov-
ernment action and what as inaction. Since these substantive pref-
erences are unarticulated in the Court’s cases, the Court has not
even attempted to justify its decisions as a matter of substantive
due process. Because such a justification likely would sound the
same themes—economic efficiency, representation reinforcement,
and national unity—as the Court has developed under the Com-
merce Clause, and because these justifications have proved so inad-
equate in that context, I conclude that the Court would be unable
to justify the nondiscrimination principle as a matter of substantive
due process.

17 United States v Hays, 115 S Ct 2431, 2436 (1995).
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Thus the nondiscrimination principle not only is not compelled
by the Court’s text or history, it also does not serve the purposes
that have been asserted to justify it. This should be enough to
convince both originalists and nonoriginalists alike that the non-
discrimination principle ought to be abandoned, and that decisions
about the proper scope of state and local regulation ought to be
left where they would lie in the absence of some reason for judicial
intervention—in the state and local political branches. To put the
point directly: the Supreme Court should stop invalidating state
and local laws that explicitly discriminate against interstate com-
merce—including such classic barriers to trade as tariffs and em-
bargoes.

I. DiSCRIMINATION

Last spring, for the first time in almost 60 years, the Su-
preme Court held that a federal law exceeded the scope of power
granted Congress under the Commerce Clause.'®* While this ruling
attracted a great deal of attention, another controversial part of
the Court’s Commerce Clause jurisprudence has been quietly de-
veloping for more than 100 years under the so-called “dormant”
Commerce Clause. The dormant or “negative” aspect of the Com-
merce Clause denies states and local governments “the power un-
justifiably to discriminate against or burden the interstate flow of
articles of commerce.”’”” When the Court finds that a state or local
law facially discriminates against interstate commerce, it requires
the government to show that it could not have achieved the same,
legitimate ends with a nondiscriminatory law.?’ The Court ap-
proaches nondiscriminatory laws affecting commerce very differ-
ently. It considers their benefits and burdens, and asks whether the
benefits are so fleeting or illusory that they signal a protectionist
purpose.?! Undoubtedly as a consequence of this more forgiving

18 United States v Lopez, 115 S Ct 1624 (1995).
19 Oregon Waste Systems, supra note 1 at 1349.
2 See, e.g., New Energy Co. of Indiana v Limbach, 486 US 269, 278 (1988).

2 For the most famous formulation of the Court’s standard, see Pike v Bruce Church, 397
US 137, 142 (1970), whose ultimate progenitor was Southern Pacific v Arizona, 325 US 761
(1945).
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test, many laws subject to this balancing analysis have survived the
Court’s review.?

In its 1993 Term, the Supreme Court struck down three differ-
ent state and local laws under the Commerce Clause. In each case,
the Court’s work began and ended with the Court’s determination
that the law in question discriminated against interstate commerce.
And each case brought the Court another step closer to the princi-
ple that any state or local tampering with the free operation of
commercial markets is “discrimination” barred by the Commerce
Clause.

In Oregon Waste Systems v Department of Environmental Quality,”
the Court considered an Oregon law calling for a “surcharge” on
imported solid waste—solid waste disposed of within, but gener-
ated outside, Oregon’s borders. The state’s environmental agency
had set the disposal fee for out-of-state waste at $2.25 per ton,
based on its calculation of the costs to Oregon of disposing of out-
of-state waste “not otherwise paid for” under other state laws.
This was $1.40 higher than the state’s fee for the disposal of solid
waste generated inside Oregon.?*

Writing for the Court, Justice Thomas had no trouble finding
Oregon’s surcharge to be discriminatory. To reach this conclusion,
it was enough to report that the “statutory determinant” of the
disposal fee to be charged for a given ton of waste ($2.25 or $.85)
was the waste’s state of origin.”

In deciding that the law was facially discriminatory—and thus
almost inevitably doomed**—the Court deemed irrelevant both its
purpose and its actual effect.”’ As to the law’s effect, the Court

2 For a catalog of the recent cases, and an argument that the Court has lately been more
apt to uphold nondiscriminatory state and local laws that burden interstate commerce, see
Amy M. Petragnani, The Dormant Commerce Clause: On Its Last Leg, 57 Albany L Rev 1215
(1994).

3114 S Ct 1345 (1994).
#]d at 1348 & n 2.
¥ 1d at 1350.

% The Court observed: “The State’s burden of justification is so heavy that ‘facial discrim-
ination by itself may be a fatal defect.” ” Id at 1351, quoting Hughes v Oklaboma, supra note
11 at 337.

114 S Cr at 1350 (“the purpose of, or justification for, a law has no bearing on whether
it is facially discriminatory”); id at n 4 (“the degree of a differential burden or charge on
interstate commerce ‘is of no relevance to the determination whether a State has discrimi-
nated against interstate commerce,”” quoting Wyoming v Oklahoma, supra note 1 at 455).
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noted only that the plaintiffs were involved in transporting or dis-
posing of out-of-state waste. It did not ask whether the surcharge
had hurt the plaintiffs’ business, or whether it had generally re-
duced interstate shipments of waste.?® By Chief Justice Rehnquist’s
estimate in his dissenting opinion, the effect of the surcharge was
an increased cost of approximately 14 cents per week for the aver-
age nonresident.”? Even this cost was uncertain: Oregon did not
require landfill operators to charge the costs of the surcharge to
out-of-state waste generators, but left them free to spread the costs
of the surcharge among all generators, inside and outside Oregon,
as long as they remitted the appropriate payment to the state.®
Because it held Oregon’s surcharge to be discriminatory, the
Court required the state to show that the surcharge served a legiti-
mate purpose that could not be served by an evenhanded fee
Oregon might have attempted to show, the Court suggested, that
the costs of disposing of out-of-state waste were higher than those
for in-state waste, or that out-of-state waste was more dangerous
than in-state waste. The state had attempted neither showing.*
To this point, Oregon Waste Systems was a reprise of the Court’s
decision two Terms before in Chemical Waste Management v
Hunt.?® There, the Court invalidated an Alabama hazardous waste
law that, like Oregon’s scheme for household waste, charged al-
most three times more for the disposal of out-of-state hazardous
waste than for hazardous waste generated within Alabama.* The
difference between the two cases is that in Oregon Waste Systems,
the state explicitly set out to defend its law on the basis of adminis-
trative findings that the surcharge for out-of-state waste reflected
real costs to Oregon, which Oregon citizens paid through general
taxes. It argued, in other words, that its surcharge was a valid

%114 S Cr at 1349.
#1d at 1355 & n 2 (Rehnquist dissenting).

2 Gilliam County v Department of Environmental Quality, 114 Ore App 369, 383 n 17
(1992).

1114 S Ceat 1351.
21d.
3504 US 334 (1992).

#1d at 338-39. The Court found that Alabama’s surcharge discriminated against out-
of-state waste, and that nondiscriminatory alternatives—including an evenhanded cap on
all hazardous waste disposed of within the state—were available to satisfy the state’s asserted
goal of reducing the volume of hazardous waste buried there. Id at 342-46.
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“compensatory tax”’—a tax on out-of-state commerce designed to
compensate for a “substantially equivalent” intrastate tax.”

This new argument did not help Oregon. The Court dispatched
Oregon’s claim by observing that Oregon’s surcharge on out-of-
state waste was not matched by any tax on a “substantially equiva-
lent” in-state event. For one thing, Oregon imposed no discrete
$2.25 fee on disposal of in-state waste, which might have served
as the substantial equivalent of the surcharge on imported waste.’
Moreover, its general taxation of in-state enterprises, in particular
its income tax, was not directed at an event substantially equivalent
to waste disposal. Especially persuasive to the Court was the fact
that in-state shippers of out-of-state waste paid both the disposal
surcharge and general taxes, a fact which, the Court held, ‘“re-
fute[d] respondents’ argument that the respective taxable events
are substantially equivalent.”®” The Court hinted that the only
compensatory tax it would recognize today is a use tax on goods
purchased out of state, compensating for a sales tax on goods pur-
chased in the state.’® It was worried that “permitting discrimina-
tory taxes on interstate commerce to compensate for charges pur-
portedly included in general forms of intrastate taxation ‘would
allow a state to tax interstate commerce more heavily than in-state
commerce anytime the entities involved in interstate commerce
happened to use facilities supported by general state tax funds.” "%

Because the Court found that generating income and disposing
of waste were not substantially equivalent events, it was irrelevant
whether Oregon’s income tax imposed “an intrastate burden
roughly equivalent to the out-of-state surcharge.”® Indeed, the
Court did not question the state environmental agency’s conclu-
sion that the $2.25 charge reflected the costs to Oregon (including
tax credits and other public subsidies)* of disposing of out-of-state
waste.

%114 S Ct at 1351-52. Alabama had not pressed this argument in the Supreme Court
in Chemical Waste Management. 504 US at 346 n 9.

6114 S Ce at 1352-53.
71d at 1353.
#B1d.

¥1d at 1353 n 8, quoting Government Suppliers Consolidating Services v Bayh, 975 F2d
1267, 1284 (7th Cir 1992).

%114 S Ct at 1353.
#1d at 1355 n 1 (Rehnquist dissenting).
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Finally, the Court distinguished Oregon’s surcharge from other
types of local favoritism previously approved by the Court, such
as a state’s preference for its own citizens when it participates in
a commercial market.” The Court observed: “The Commerce
Clause does not prohibit all state action designed to give its resi-
dents an advantage in the marketplace, but only action of that de-
scription in connection with the State’s regulation of interstate com-
merce.”® The Court thought it “plain[ ]” that Oregon’s surcharge
was “regulation.”#

Perhaps because it found its analytical work so easy, the Court
did not explain what purpose it believed it served by invalidating
Oregon’s law. Although the Court began its discussion with the
ritual reference to the “economic Balkanization” that “had plagued
relations among the Colonies and later among the States under
the Articles of Confederation,” and the ritual quotation of Justice
Jackson’s opinion for the Court in H P Hood & Sons v Du Mond,
announcing that “our economic unit is the Nation,”* these pas-
sages do not reveal what is bad about economic Balkanization, or
good about economic unity. Other recent opinions disapproving
facial discrimination against interstate commerce are similarly un-
illuminating.*

Chief Justice Rehnquist’s dissent, joined only by Justice Black-

#The Court has upheld state restrictions on interstate commerce—even facially discrimi-
natory ones—where it has concluded that the government is acting as a “market partici-
pant” rather than as a “market regulator.” White v Massachusetts Council of Construction Em-~
ployees, 460 US 204 (1983); Reeves v Stake, 447 US 429 (1980); Hughes v Alexandria Scrap,
426 US 794 (1976). The market-participant doctrine has inspired a good deal of academic
commentary. See, e.g., Jonathan D. Varat, State “Citizenship” and Interstate Equality, 48 U
Chi L Rev 487 (1981); Dan T. Coenen, Untangling the Market-Participant Exception to the
Dormant Commerce Clause, 88 Mich L Rev 395 (1989); Benjamin C. Bair, The Dormant
Commerce Clause and State-Mandated Public Preference Laws in Public Contracting: Developing a
More Substantive Application of the Market-Participant Exception, 93 Mich L Rev 2408 (1995).

#114 S Ct at 1354 n 9, quoting New Energy Co., supra note 20 at 278 (emphasis in
original).

#114 S Ctat 1354 n 9 (contrasting Oregon’s surcharge with participation by a state in
a commercial market, which the Court suggests is not “regulaton”).

¥1d at 1349, quoting Hughes v Oklahoma, supra note 11 at 325-26.

% “This principle that our economic unit is the Nation, which alone has the gamut of
powers necessary to control of the economy, . . . has as its corollary that the states are not

separable economic units.” 114 S Ct at 1349, quoting H P Hood & Sons v Du Mond, supra
note 11 at 537-38.

¥ 1In Philadelphia, supra note 1 at 626-27, Chemical Waste Management, supra note 1 at
339-40, and Fort Gratiot Sanitary Landfill, supra note 1 at 359, 363, the Court condemned
““economic protectionism” without explaining why it was bad.
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mun,® followed themes developed in Rehnquist’s dissenting opin-
ions in earlier, similar cases.¥ Emphasizing the difficulty of finding
safe disposal sites for this country’s solid waste, Rehnquist asserted
that “[t]he availability of safe landfill disposal sites in Oregon did
not occur by chance” but rather was the result of a complex regula-
tory scheme relating to waste generation and disposal.®® Thus, he
thought landfill space in Oregon had “‘some indicia of a good
publicly produced and owned in which a State may favor its own
citizens in times of shortage.’””' Moreover, he asserted, the
Court’s decision perverted the Commerce Clause by giving Ore-
gon’s neighbors “a competitive advantage against their Oregon
counterparts as they can now produce solid waste with reckless
abandon and avoid paying concomitant state taxes to develop new
landfills and clean up retired landfill sites.”

The second Commerce Clause case of the 1993 Term was C &
A Carbone v Town of Clarkstown.® At issue in that case was a flow-
control ordinance regulating the export of solid waste by requiring
all solid waste in the town of Clarkstown to be processed at a trans-
fer station designated by the town. The town had commissioned
a private contractor to construct the transfer station and to operate
it for five years. The town would then buy it for one dollar. The
facility was financed by means of the flow-control measure chal-
lenged before the Supreme Court. By requiring all solid waste in
the town to be processed at this transfer station, the town guaran-
teed that the contractor would receive the amount of waste, and
thus the amount of revenue, necessary to cover the cost of the
project.’*

The Court again had no difficulty concluding that Clarkstown’s
flow-control ordinance was discriminatory. For the Court, Justice
Kennedy wrote that the ordinance discriminated with respect to
“the service of processing and disposing of” solid waste because

#114 S Cr at 1355.

¥ Philadelphia, supra note 1 at 629-33; Chemical Waste Management, supra note 1 at 349-
52; Fort Gratiot Sanitary Landfill, supra note 1 at 368-73.

114 S Ct at 1356.

$11d, quoting Sporhase v Nebraska, 458 US 941, 957 (1982).
2114 S Cr at 1357.

$1d at 1677 (1994).

*1d at 1680.

HeinOnline --- 1995 Sup. Ct. Rev. 228 (1995)|




6] THE COMMERCIAL CONSTITUTION 229

“it allow[ed] only the favored operator to process waste that [was]
within the limits of the town” and thus “deprive[d] out-of-state
businesses of access to a local market.”® The Court thought it
immaterial that Clarkstown’s ordinance made no distinction be-
tween waste generated within Clarkstown and waste generated
elsewhere, nor even between out-of-town processing facilities and
local facilities other than the transfer station. The flow-control or-
dinance was, the Court concluded, just another “local processing
requirement” like those invalidated in previous cases, the “essential
vice” of which was that it “bar[red] the import of the processing
service.”’

For the Court, the fact that the flow-control ordinance favored
a single local business, rather than all businesses within the town,
only made the protectionism here “more acute”: unlike processing
requirements that at least allowed all businesses located in the local
area to compete on equal terms, “[t]he flow control ordinance at
issue here squelches competition in the waste-processing service
altogether, leaving no room for investment from outside.”*

Having found the ordinance discriminatory, the Court looked
for nondiscriminatory ways of achieving the town’s legitimate
goals. By the Court’s lights, satisfactory nondiscriminatory alterna-
tives included achievement of the town’s environmental goals
through regulations applicable to all waste-processing facilities
within the town,” and achievement of its financial goals through
general taxes or municipal bonds.®? The Court also hinted that at
least one of the town’s proferred interests was illegitimate:
Clarkstown may not, it said, “justify the flow control ordinance as
a way to steer solid waste away from out-of-town disposal sites
that it might deem harmful to the environment. To do so would
extend the town’s police power beyond its jurisdictional bounds.
States and localities may not attach restrictions to exports or im-
ports in order to control commerce in other states.”s!

*1d at 1682.

%1d at 1681.

571d at 1682-83 (citing cases).
81d at 1683.

#1d.

@1d at 1684.

§11d at 1683.
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In Carbone, the Court signaled its purpose more clearly than it
had in Oregon Waste Systems. It began by identifying the “central
rationale” of the rule against discrimination to be to prevent “laws
that would excite those jealousies and retaliatory measures the
Constitution was designed to prevent,”® suggesting, perhaps, that
its purpose in striking down laws like the Clarkstown ordinance
is to achieve national unity. After this one appearance, however,
national unity dropped from the picture. In its place stood the free
market. The Court’s fixation on the anticompetitive aspects of the
Clarkstown ordinance—such as its “squelch[ing]” of competition
in waste processing®—evinces a desire to protect market competi-
tion. And its narrowing, indeed obliteration, of the geographic
boundary within which such “squelching” may occur—so that a
single waste processing facility in a single town falls outside that
boundary—manifests an intent to protect competition even if the
effect of anticompetitive regulation on #nterstate commerce is at-
tenuated, or even hypothetical.

"The main opinion in Carbone failed to draw the lopsided major-
ity typical of previous cases involving waste disposal and the Com-
merce Clause.* Justice O’Connor concurred only in the judgment.
In her view, Clarkstown’s ordinance did not discriminate against
interstate commerce because it did not treat local economic inter-
ests as a group more favorably than out-of-town interests. “Rather,
the garbage sorting monopoly is achieved at the expense of all
competitors, be they local or nonlocal.”® She believed that such
a burden on local interests ensures that the local government’s
“‘own political processes will serve as a check against unduly bur-
densome regulations.’”% In the end, however, Justice O’Connor
voted to strike down the ordinance because she concluded it un-
duly interfered with interstate commerce.%’

In a dissent joined by Chief Justice Rehnquist and Justice Black-

1d at 1682.
$1d at 1683.

% The votes in previous cases were: Philadelphia, supra note 1 at 618 (7-2); Chemical
Waste Management, supra note 1 at 335 (8-1); Fort Gratiot, supra note 1 at 354 (7-2);
Oregon Waste Systems, supra note 1 at 1347-48 (7-2).

%114 S Ct at 1689.
%1d, quoting Raymond Motor Transportation v Rice, 434 US 429, 444 n 18 (1978).

114 S Cr at 1689-91. Justice O’Connor thus invoked the “undue burden” line of Com-
merce Clause cases, see text at notes 20-21, which is not the focus of this article.
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mun, Justice Souter thought it decisive that Clarkstown’s ordi-
nance did not distinguish between local and nonlocal waste proces-
sors, but instead excluded both in favor of one firm.® Indeed,
Souter stressed, the record lacked any evidence that out-of-town
businesses had been harmed by the ordinance.® The plaindff in
the case, a recycling center which apparently sought to avoid the
transfer station’s fee by shipping its waste directly to other states,”
was located in Clarkstown.”

The ordinance was certainly anticompetitive, Souter conceded,
but “the bar to monopolies . . . arises from a statutory, not a con-
stitutional, mandate. No more than the Fourteenth Amendment,
the Commerce Clause ‘does not enact Mr. Herbert Spencer’s So-
cial Statics . . . [or] embody a particular economic theory, whether
of paternalism . . . or of /zissez faire.” " Moreover, given its special
contractual arrangements with the town, the favored transfer sta-
tion was “essentially a municipal facility . . . perform[ing] 2 munici-
pal function that tradition as well as state and federal law recognize
as the domain of local government.”” If the Court continued to
assert the states’ “‘special and specific position in our constitu-
tional system,””’* and its effect on the scope of Congress’s author-
ity under the Commerce Clause, then, Souter concluded, “surely
this Court’s dormant Commerce Clause jurisprudence must itself
see that favoring state-sponsored facilities differs from discriminat-
ing among private economic actors.””

In West Lynn Creamery v Healy,” the last in the trio of Com-

®1d at 1692.
“1d at 1700.

The plaintff had, in violatdon of the flow-control ordinance, shipped waste from
Clarkstown to Indiana, Illinois, West Virginia, and Florida. Id at 1681.

711d at 1680-81. Although the Court asserted that the flow-control ordinance left “no
room for investment from outside,” id at 1683, the record apparently did not indicate
whether local or nonlocal investors owned the private firm that built the transfer staton
for Clarkstown. Id at 1696 n 7 (Souter dissenting).

1d at 1699, quoting Lochner v New York, 198 US 45, 75 (1905) (Holmes dissenting).

114 S Ct at 1696-97.

"1d at 1697, quoting Garcia v San Antonio Metropolitan Transit Authority, 469 US 528,
556 (1985).

5114 S Ct at 1697-98. Justice Souter’s argument calls to mind (but does not rely on)
the cases in which the Court has upheld state restrictions on interstate commerce where
the government is acting as a “market participant.” See cases cited in note 42.

%114 S Ct 2205 (1994).
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merce Clause cases of the 1993 Term, the Court considered a
Massachusetts pricing order that taxed all milk dealers (in-state and
out-of-state) doing business in Massachusetts and distributed the
proceeds to in-state dairy farmers. In recent years, Massachusetts
dairy farmers had lost a good deal of market share to lower-cost
producers from other states because the federally established mini-
mum price for raw milk no longer covered their costs.”” Through
its tax and subsidy scheme, the state hoped to save its ailing dairy
industry by helping it to compete with lower-cost producers from
other states.

In an opinion by Justice Stevens, the Court found the pricing
order invalid for this very reason: “Its avowed purpose and its un-
disputed effect are to enable higher cost Massachusetts dairy farm-
ers to compete with lower cost dairy farmers in other States.””
By “neutraliz[ing] the advantage possessed by lower cost out-of-
state producers,” the order had the same effect as a tariff,’” which
the Court described as “the paradigmatic example of a law discrim-
inating against interstate commerce.”%

The Court brushed aside the state’s argument that the order
was valid because each piece of it—an evenhanded tax on all milk
dealers doing business in Massachusetts, and a subsidy for the
state’s dairy farmers—was valid. While the Court pointedly re-
fused to express general approval of subsidies for in-state busi-
ness,® it also observed that a subsidy funded from general revenues
“ordinarily imposes no burden on interstate commerce, but merely
assists local business,” whereas the pricing order burdened inter-
state commerce by taxing it.* In any event, the Court deemed the
state’s two-part tax and subsidy program “more dangerous to in-
terstate commerce than either part alone.”® This was because
“[wlhen a nondiscriminatory tax is coupled with a subsidy to one
of the groups hurt by the tax, a state’s political processes can no

771d at 2209.
#1d at 2212.
¥ 1Id at 2213.
%71d ac 2211.

8 1d at 2214 n 15 (“We have never squarely confronted the constitutionality of subsidies,
and we need not do so now.”).

#71d at 2214.
#1d ar 2215.
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longer be relied upon to prevent legislative abuse, because one of
the in-state interests which would otherwise lobby against the tax
has been mollified by the subsidy.”® The Court noted that con-
sumers were “unlikely to organize effectively to oppose the pricing
order” because the price increase caused by the order was too small
to be distinguished from ordinary price fluctuations.® In addition,
even if insiders (Massachusetts consumers) were the ones who
would end up paying higher prices for milk as a result of the order,
the order was nevertheless invalid because it diverted market share
toward Massachusetts dairy producers and away from producers in
other states.%

Concurring in the judgment, Justice Scalia (joined by Justice
Thomas) complained that the Court’s opinion reflected “a broad
expansion of current law”® insofar as it suggested that “every state
law which obstructs a national market violates the Commerce
Clause.”® This broad principle, Scalia asserted, “calls into ques-
tion a wide variety of state laws that have hitherto been thought
permissible,” such as state subsidies funded from general state rev-
enues, and evenhanded regulation that happens to burden out-of-
state firms more than in-state ones.”

West Lynn Creamery follows the same normative path the Court
started down in Carbone. To be sure, the Court’s discussion of the
political process leading to Massachusetts’ pricing order—in par-
ticular, the “mollififcation]” of in-state dairy farmers by the sub-

#1d.
81d at 2215 n 18. In dissent, Chief Justice Rehnquist (joined by Justice Blackmun) ob-
jected: “Analysis of interest group participation in the political process may serve many

useful purposes, but serving as a basis for interpreting the dormant Commerce Clause is
not one of them.” 114 S Ct at 2222.

%1d at 2217.
¥71d at 2218.
B1d at 2219.

¥ 1d. As he had in the past (e.g., Itel Containers Int’l Corp. v Huddleston, 113 S Ct 1095,
1107 & nn 1, 2 (1993) (Scalia concurring in judgment)), Justice Scalia announced that he
would vote to invalidate a state law under the Commerce Clause only if it facially discrimi-
nated against interstate commerce or was “indistinguishable from a type of law previously
held unconsttutional by the Court.” 114 S Ct at 2220. Scalia thus had only to decide
whether Massachusetts’ tax and subsidy scheme was more like a nondiscriminatory tax that
exempts in-state firms (previously held unconstitutional) or more like a subsidy for in-state
firms funded from general revenues (never before held unconstitutional). Concluding that
the pricing order was more like the former than the latter, he voted to invalidate it. Id at
2220-21.
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sidy®*—brings up a third rationale for the nondiscrimination prin-
ciple: discrimination against interstate commerce is illegitimate
because out-of-staters did not participate in the political process
that produced it. The political participation (or nonparticipation)
of in-state groups is thought relevant because the in-staters who
are harmed may serve as proxies for the injured out-of-staters who
may not vote; they act, in the Court’s words, as a “powerful safe-
guard against legislative abuse.”®! But the virtues of the free market
again lie at the heart of the Court’s opinion. By “distorting . . .
the geography of production,” and “neutralizing the advantage
possessed by lower cost out-of-state producers,”” the Massachu-
setts pricing order sinned against the dominant modern rationale
for free trade: economic efficiency. Given its prominence in the
Court’s most recent cases, I begin my discussion of the purposes
of the nondiscrimination principle with this rationale.

II. EconomMics

“The paradigmatic example of a law discriminating against
interstate commerce,” West Lynn Creamery informs us, “is the pro-
tective tariff or customs duty.” Tariffs are unconstitutional, the
Court continues, “because of their distorting effects on the geogra-
phy of production”: a tariff “artificially encouragfes] in-state pro-
duction even when the same goods could be produced at lower
cost in other States.””

This is the classic economic argument for free trade. Indeed,
the Court’s objection to “distorting effects on the geography of
production” is strikingly similar to Judge Posner’s explanation, in
Economic Analysis of Law, of why state-imposed burdens on com-
merce may be inefficient: “[TJaxes that discriminate against im-
porters . . . distort[ ] the optimum geographical distribution of en-
terprise. Production that could be carried on more efficiently in
State A will be carried on in B instead if B’s tax on imports from
A exceeds the cost advantage of producers in A.”** Free trade, in

%114 S Crt at 2215.

' Minnesota v Clover Leaf Creamery, 449 US 456, 573 n 17 (1981).
21d at 2211, 2212.

% 1d at 2211.

% Richard A. Posner, Economic Analysis of Law 638 (4th ed 1992).
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contrast, exploits the benefits of specialization by guaranteeing
each state (or nation) a market for the goods it is best at producing.
Even if one state outshines all others in producing every good, and
thus has an absolute advantage in producing everything, free trade
stll benefits all states (the theory goes) by encouraging the less
efficient states to produce the goods they are least inefficient at
producing. The more efficient states then spend their time produc-
ing the goods they are most efficient at producing.”

With its focus on efficiency, the economic justification for the
nondiscrimination principle invites close attention to the benefits
and costs of laws that discriminate against interstate commerce.
One might therefore expect a Supreme Court committed to the
economic account of free trade—as West Lynn Creamery suggests
the current Court is—to undertake a careful examination of the
actual effects of a discriminatory law before pronouncing it ineffi-
cient and unconstitutional. After all, the hallmark of a responsible
cost-benefit analysis is a sober weighing of all benefits and costs.?
In deciding whether laws that it has deemed discriminatory are
constitutional, however, the Supreme Court eschews careful analy-
sis in favor of a rigid rule that disregards benefits and fabricates
costs in the service of a normative principle unrelated to the goal
of efficiency.

A. BENEFITS

In reviewing laws held to discriminate against interstate products
or services, the Court insists that the government offer “some rea-
son, apart from their origin, to treat [such items] differently.””” The
government may not, in other words, justify differential treatment
of an outside (out-of-state, out-of-town, or out-of-county) article
of commerce by reference to its outsider status. As I explain below,
however, disallowing outsider status as a basis for government ac-
ton blocks the consideration of many benefits that an impartial
cost-benefit analysis would take into account.

% This is the idea of “comparative advantage.” For the seminal discussion, see David
Ricardo, The Principles of Political Economy and Taxation 81-93 (J. M. Dent & Sons ed 1948).
For critical analysis, see Herman E. Daly and John B. Cobb, Jr., For the Common Good
209-18 (2d ed 1994).

% For general discussion, see Edith Stokey and Richard Zeckhauser, 4 Primer for Policy
Analysis 134-36 (1978).

9 Philadelphia, supra note 1 at 627 (emphasis added).
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The benefits of discriminating against outside commerce o ac-
count of its outsider status are perhaps most vivid in the environ-
mental context. Here, the very concept of the “risk” appropriate
for regulatory treatment may depend on the place in which a given
risk originates.

Experts and laypeople tend to look at different things when they
assess risk. In measuring “riskiness,” experts in risk assessment
tend to focus on statistical risk of physical harm—the probability
of dying or of falling ill. Laypeople, on the other hand, also care
about whether the risk is voluntarily or involuntarily imposed,
whether its effects are catastrophic or diffuse, whether it is distrib-
uted equitably or inequitably in the population, and so forth.”
These common attitudes help to explain why a person may be un-
easy about nuclear power even as she calmly submits to a chest
X-ray.” A basic issue in environmental policy today is whether the
“risk” that is an appropriate object of regulation encompasses only
statistical risk of physical harm, or also includes qualitative, non-
physical attributes such as voluntariness and equity.!®

Several of the attributes that make laypeople fear some activities
or substances more than others (even if they pose the same statisti-
cal risk of physical harm) are intertwined with outsider status. The
example of waste disposal helps to illustrate the point. The likeli-
hood of public opposition to a new waste disposal facility stems
in large part from the sense of “intrusion” a community feels on
account of the facility. The depth of this sense of intrusion de-
pends in part on the presence of coercion: where the community
has no opportunity to reject a proposed facility (as where the Su-
preme Court interprets the Commerce Clause to limit its ability

% There is a large literature on this phenomenon. For general discussion, see Paul Slovic,
Perception of Risk, 236 Science 280 (April 17, 1987); Lola L. Lopes, Risk Perception and the
Perceived Public, in Daniel W. Bromley and Kathleen Segerson, eds, The Socinl Response to
Environmental Risk: Policy Formulation in an Age of Uncertainty 62-67 (1992); Stephen Breyer,
Breaking the Vicious Circe 33 (1993); Lisa Heinzerling, Political Science, 62 U Chi L Rev
449, 470-72 (1995).

% For a study using regression techniques to identify the major explanatory variables for
the risk perceptions reported by laypeople in a series of classic studies, see Robin Gregory
and Robert Mendelsohn, Perceived Risk, Dread, and Benefits, 13 Risk Analysis 259 (1993).

1% For general discussion, and an argument that some qualitative attributes of risk should
be taken into account in shaping regulation, see Richard H. Pildes and Cass R. Sunstein,
Reinventing the Regulatory State, 62 U Chi L Rev 1, 48-64 (1995).
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to do so), the community’s perception of risk, and its opposition
to the facility, almost inevitably will increase.!”

A second factor increasing the feeling of intrusion—and the
likelihood and intensity of public opposition—is the importation
of waste from other places. State and local governments’ continued
willingness to enact restrictions on out-of-state waste, in the face
of the Supreme Court’s uniformly negative treatment of such laws,
testifies to this phenomenon.!” A corollary of the hostility to im-
portation is that the sense of intrusion and the perception of risk
decrease when waste is disposed of at its place of origin. Most
hazardous waste disposal in this country occurs at the place where
it is generated,'® and engenders little public opposition from the
surrounding communities.'® There are at least two reasons why
such disposal might be viewed more favorably than disposal of
waste imported from elsewhere. It creates local jobs—more jobs
than off-site disposal creates.!” And it is perceived as more equita-
ble than off-site disposal; the community is taking care of its own,
but only its own, waste.!%

Both of these factors, coercion and importation, are linked to
outsider status. When a community must accept waste from other
places, coercion—with its accompanying sense of intrusion and
heightened fear—is clearly present.'” And, obviously, the status of
waste as an “import” is perfectly correlated with its place of origin,
or outsider status. Forcing a2 community to accept waste imported

19! Michael B. Gerrard, Fear and Loathing in the Siting of Hazardous and Radioactive Waste
Facilities: A Comprebensive Approach to a Misperceived Crisis, 68 Tulane L Rev 1047, 1141-
42 (1994) (footnotes omitted).

12714 at 1142. For an analysis of the distribution of the burden of solid waste disposal
among the states, and an argument that the unevenness of that distribution would justify
Congressional authorization for the states to enter into regulation compacts to address solid
waste disposal, see Kirsten Engel, Reconsidering the National Market in Solid Waste: Trade-
offs in Equity, Efficiency, Environmental Protection, and State Autonomy, 73 NC L Rev 1482
(1995).

19 Office of Solid Waste and Emergency Response, US EPA, Pub No EPA530-R-94-
039c, National Biennial RCRA Hazardous Waste Report: National Analysis 2-13 (1994) (97
percent of hazardous waste in United States managed on-site in 1991).

10 Gerrard, supra note 101 at 1146-48.
151d at 1146-47.
1% 1d ac 1148.

7 Coercion may also be present, of course, if an inside company opens a waste disposal
facility against the community’s wishes.
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from elsewhere thus imposes real costs on the community: in-
creased fear, a loss of autonomy, and a denial of equity. Accord-
ingly, eliminating these costs by excluding outside waste from a
community, or by allowing a community a choice in the matter,
is a benefit of discrimination against outside waste.

This is a benefit the Supreme Court ignores when it requires a
reason, “apart from their origin,”'® for treating outside articles of
commerce differently from inside ones. In its cases involving waste
disposal and the Commerce Clause, the Court has suggested that a
state may treat waste generated out-of-state differently from waste
generated in-state only if out-of-state waste is more dangerous, or
more costly to handle, than in-state waste.!” And it has implied
that, to justify differential treatment, out-of-state waste must be
physically different from in-state waste.!'® “Dangerousness” and
“cost” do not, in other words, include the qualitative attributes of
risk. Thus, in a major public policy debate pitting expert risk asses-
sors against lay citizens, the Court has sided with the experts.

One might argue that the Court is justified in ignoring the bene-
fits of discrimination against outside waste because they do not
derive from a rational reaction to the problem of waste disposal.
Impartial cost-benefit analysis does not, however, pick and choose
among costs and benefits and consider only those reflecting prefer-
ences deemed “rational.” Indeed, economic analysis is famous for
attending to costs and benefits many would dismiss as irrational,
or even morally objectionable. The economic analysis of racial dis-
crimination, which takes into account the “taste for discrimina-
tion” that goes unsatisfied if nondiscrimination laws are in place,
is perhaps the most dramatic example here.!!! Precisely because it
countenances an agnostic consideration of all costs and benefits,

1% Philadelphia, supra note 1 at 627.

1 See text at note 32; see also Philadelphia, supra note 1 at 629; Chemical Waste Manage-
ment, supra note 1 at 343-44.

"0 T the one case in which it has allowed differential treatment of out-of-state commerce,
the Court relied heavily on a finding that the out-of-state commerce at issue was physically
different from its in-state counterpart. Maine had banned the importation of out-of-state
baitfish, and the trial court had found that out-of-state baitfish harbored a parasite not
found in Maine baitfish. Maine v Taylor, supra note 3 at 151, 152-52. See also Chemical
Waste Management, supra note 1 at 348, quoting Philadelphia, supra note 1 at 629 (out-of-
state waste must be more “inherently harmful” than in-state waste to jusdfy differential
treatment).

" Gary S. Becker, The Economics of Discrimination (2d ed 1971).

HeinOnline --- 1995 Sup. Ct. Rev. 238 (1995)|




6] THE COMMERCIAL CONSTITUTION 239

some have argued that cost-benefit analysis is not appropriate for
all settings."? But if efficiency is to be the Court’s touchstone, then
the fear and loathing that accompanies the importation of waste
must be accounted for in a cost-benefit analysis of laws discrimi-
nating against outside waste.

The shortcomings of the Court’s truncated cost-benefit analysis
are not limited to the environmental context. Consider the simple
tariff on imported goods, the Court’s “paradigmatic example” of
impermissible discrimination against commerce.'” One might
wonder why any government would impose a tariff, given that its
citizens will likely pay for it in higher prices.'"* The most obvious
purpose for a tariff is to protect local industry, allowing it to raise
its prices or to compete with lower-cost foreign competition.!”
Why protect local industry? Saving jobs,"¢ tax revenues,'” even a
way of life,"® may be behind such a decision.!”” Autonomy and self-

2 See, e.g., Mark Sagoff, The Econonzy of the Earth: Philosophy, Law, and the Environment
(1988).

3 West Lynn Creamery, supra note 1 at 2211.

4 For a study estimating the costs of U.S. trade protection policies to U.S. consumers,
see Gary Clyde Hufbauer and Kimberly Ann Elliott, Measuring the Costs of Protection in the
United States (Institute for Int’l Economics 1994).

115 William J. Baumol and Alan S. Blinder, Economics: Principles and Policy 722-24 (2d ed
1982).

16Yd at 723-24.

17 Not only do the tariffs themselves make money for the government, but local busi-
nesses pay property and income taxes that are lost if the businesses move to another
jurisdiction.

8 Jack Michel has defended New York’s law limiting entry into the dairy industry in
areas adequately served by existing business, invalidated by the Supreme Court in H P
Hood & Sons v DuMond, 336 US 525 (1949), as an attempt to preserve a rural, decentralized
way of life, in which local communities retain control over production processes. See Jack
Michel, Hood v DuMond: A Study of the Supreme Court and the Ideology of Capitalism, 134 U
Pa L Rev 657 (1986). In general, preserving the American farmer’s way of life has played
a prominent role in government support for local agriculture. See, e.g., W. David Slawson,
The Right to Protection from Air Pollution, 59 S Cal L Rev 672, 774 (1986); Thomas J.
Schoenbaum, Agricultural Trade Wars: A Threat to the Gatt and Global Free Trade, 24 St
Mary’s L J 1165, 1178 (1993). See also Herman E. Daly, The Perils of Free Trade, Sci Am
50, 51 Nov 1993) (“Uruguay is enriched by having a symphony orchestra of its own, even
though it would be cost-effective to import better symphony concerts in exchange for wool,
mutton, beef and leather.”).

Of course, free trade itself might define a way of life. I merely suggest that, for some
communities, the local way of life depends on a kind of isolationism.

19Tt is also possible that local industry has managed to get protective legislation passed
against the interests of local consumers because the potential benefits to industry are con-
centrated (thus increasing the likelihood and effectiveness of its political participation),
whereas the potential costs to consumers are diffuse (decreasing their political participation).
See, e.g., Tushnet, supra note 5 at 133.
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sufficiency may figure prominently here as well. OQutside commer-
cial interests are likely “very far removed from the life of the com-
munity that is affected significantly by their decisions,” and thus
“[y]our life and your community can be disrupted by decisions and
events over which you have no control, no vote, no voice.”'?® And,
once a local economy has specialized in response to the demands
of free trade, it “trades freely, but [it] is no longer free not to
trade.”' Of a regime of free trade, then, one might ask, “In what
sense Is it free?”!?

Preserving the jobs, revenue, culture, and autonomy of a place—
be it a town, a county, or a state—is a benefit, at least for that
community, of protective tariffs. This is another benefit the Court
ignores in reflexively invalidating laws that discriminate against
outside commerce. Indeed, the Court not only ignores this benefit,
it condemns it.'?

So far I have been discussing benefits to insiders. Laws regulat-
ing commerce may also benefit outsiders. Again, an example from
the environmental context illustrates the point. A powerful move-
ment in environmental policy today is the effort to achieve an ap-
propriate level of pollution control by forcing the price of a com-
modity to reflect its environmental costs.’* As one part of this
trend, many states now consider the environmental consequences
of electricity production in selecting new energy resources. In
choosing between a new conservation program and a new coal-

12 Herman E. Daly, From Adjustment to Sustainable Development: The Obstacle of Free Trade,
15 Loyola LA Intl & Comp L J 33, 39 (1992).

' Daly and Cobb, supra note 95 at 228. Interestingly, the court responsible for adjudicat-
ing trade disputes in the European Community sustained Wallonia’s emergency ban on
importation of nonhazardous waste partly because it promoted self-sufficiency. Richard B.
Stewart, International Trade and the Environment: Lessons from the Federal Experience, 49
Wash & Lee L Rev 1329, 1339 n 31 (1992); Michael D. Diederich, Jr., Does Garbage Have
Standing? Dentocracy, Flow Control and a Principled Constitutional Approach to Municipal Solid
Waste Management, 11 Pace Envir L Rev 157, 202-03 (1993).

2 Daly and Cobb, supra note 95 at 228.

'3 West Lynn Creamery, supra note 1 at 2217: “Preservation of local industry by protecting
it from the rigors of interstate competition is the hallmark of the economic protectionism
that the Commerce Clause prohibits.” See also Alliance for Clean Coal v Miller, 44 F3d
591, 598 (1995) (Cudahy concurring) (social cost of providing compensation to in-staters
unemployed as a result of free trade “is an externality that the states may not recognize
since the Commerce Clause effectively precludes consideration of local economic damage
as a legitimate reason to handicap interstate commerce™).

% For general discussion, see Lisa Heinzerling, Selling Pollution, Forcing Democracy, 14
Stan Envir L J 300 (1995).
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fired power plant, for example, the public utility commissions in
these states would consider not only the development and op-
erating costs of these alternatives, but also the costs associated with
their environmental impacts.’”® Most important for present pur-
poses, these states often do not distinguish between in-state and
out-of-state (or even global) environmental impacts in calculating
the social cost of a new energy resource.'”® This approach is in
line with basic economic analysis: an environmental harm that oc-
curs in another state is just as much a cost of a new energy resource
as one that falls within the regulating state. Indeed, this is the cen-
tral insight of the analysis of externalities: costs are not to be dis-
counted or ignored just because somebody else is picking up the
ta .127

“Getting the price right” through the consideration of impacts
on outsiders is another benefit the Supreme Court ignores in re-
viewing laws affecting outside commerce. Recall that in Carbone,
the Court suggested that it would have been illegitimate for the
town of Clarkstown to have enacted a flow-control measure for
the purpose of steering its residents’ garbage away from outside
disposal sites especially harmful to the environment.'”® Benefits to

5 For general discussion and criticism, see Bernard S. Black and Richard J. Pierce, Jr.,
The Choice Between Markets and Central Planning in Regulating the U.S. Electricity Industry,
93 Colum L Rev 1339, 1398-1430 (1993).

1% See, e.g., Arizona Corporation Commission, Report of the Externalities Task Force,
Docket No U-0000-92-035 at 18 (Dec 1992); Re Rulemaking Regarding Resource Planning
Changes Pursuant to SP497, 119 Pub Util Rep 4th 259, 267; Re Biennial Resource Plan: Update
Following the California Energy Commission’s Seventh Electricity Report, 124 Pub Util Rep 4th
181 (Cal Pub Udl Comm’n 1991).

127 For general discussion, see William J. Baumol and Wallace E. Oates, Economics, Envi-
ronmental Policy, and the Quality of Life (1979). For an argument that it is illegitimate for
one government to enact trade restrictions because it has a moral objection to participating
in the environmental degradation of other places, see Stewart, supra note 121 at 1360-61;
Jagdish Bhagwati, The Case for Free Trade, Sci Am 42, 46-48 (Nov 1993).

128 See text at note 60. See also Edgar v MITE, 457 US 624, 644 (1982) (“While protecting
local investors is plainly a legitimate state objective, the State has no legitimate interest
in protecting non-resident shareholders. Insofar as the Indiana law burdens out-of-state
transactions, there is nothing to be weighed in the balance.”). One reviewer has explained
the result in Carbone solely on the ground of “the Court’s dissatisfaction with Clarkstown’s
attempt to control activity beyond its borders,” in order to distinguish the case from those
(previously upheld by the Court) in which a state or local government has granted a monop-
oly or exclusive franchise to a local business. Leading Cases, 108 Harv L Rev 139, 158 (1994).

Clarkstown may have had a selfish rather than altruistic reason for wanting to ensure
the safe disposal of its waste in other places: avoiding liability for cleanup of the out-of-
town disposal sites under the Comprehensive Environmental Response, Compensation, and
Liability Act. Laura Gabrysch, Case Note: Flow Control Ordinances That Require Disposal of
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outsiders, in other words, just do not count in the Court’s calcu-
lus.”® It is hard, again, to see how this approach comports with
the goal of economic efficiency.

It may be that protecting local people and firms through a tariff
or other barrier to trade also harms outsiders. I turn next to a
discussion of the costs of discriminatory laws, and later, in Sections
IIT and IV, to a discussion of whether there might be other reasons,
apart from economic efficiency, for forbidding state and local gov-
ernments to base their decisions on the outsider status of articles
of commerce. For now, my point is that a proper cost-benefit anal-
ysis takes benefits as well as costs into account, and that the Court
has given no reason—ifrom the perspective of efficiency—for re-
nouncing the benefits of discrimination against outside com-
merce."

B. COSTS

Whereas the Court dismisses the potential benefits of laws that
discriminate against commerce, it simply assumes their costs. After
a conclusory reference to the plaintiff’s stake in the controversy,
the Court typically says no more about the actual negative effects
of the discriminatory laws it condemns. Once it finds discrimina-
tion, the Court does not ask what the concrete effect of that dis-
crimination might be on outside commerce, or indeed whether
there is any.

All of the cases from the 1993 Term proceeded in this fashion.
In Oregon Waste Systems, the Court described the plaintiffs’ interest
in the lawsuit thus: “Oregon Waste owns and operates a solid
waste landfill in Gilliam County [another plaintiff in the case], at
which it accepts for final disposal solid waste generated in Oregon
and in other States.” Columbia Resource Company, another plain-

Trash at a Designated Facility Violate the Dormant Commerce Clause, 26 St Mary’s L ] 563,
596 n 119 (1995).

1% Compare Farber, supra note 5 at 398 & n 25 (in reviewing nondiscriminatory laws
burdening interstate commerce, Court ignores benefits to outsiders); Stewart, supra note
121 at 1336 n 18 (benefits to outsiders “should presumably be included” in Court’s assess-
ment of burdens and benefits of nondiscriminatory laws).

13° Compare Friedman, supra note 6 at 1754-55 (describing potential benefits of discrimi-
natory treatment of outside commerce, including avoiding free rider problems where states
choose to finance certain activities such as higher education and nurturing infant industry,
and concluding that Congress, not the court, should decide whether these benefits are worth
their costs).
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tiff, “pursuant to a 20-year contract with Clark County, in neigh-
boring Washington State, transports solid waste via barge from
Clark County to a landfill in Morrow County, Oregon.”"® This
oblique discussion of injury is the Court’s sole reference to the
effects of the Oregon surcharge on interstate commerce. Nowhere
do we learn whether the interstate business of Oregon Waste or
of Columbia Resource Company decreased as a consequence of
the surcharge.

Economic theory might posit that the interstate business of
companies that dispose of or ship interstate waste will decrease
when the price of disposing of interstate waste increases. But real-
world events might have intervened against this predicted result
in this case. For one thing, it is not even clear that shippers of
interstate waste paid more for waste disposal due to Oregon’s sur-
charge than did shippers of intrastate waste. Recall that Oregon
law did not require landfill operators to charge out-of-state waste
shippers more than in-state shippers, but required only that they
remit the appropriate payment, based on their share of in-state
and out-of-state waste, to the state environmental agency.” The
Court does not say whether the Oregon landfills in question passed
on the costs of the surcharge solely to shippers of out-of-state
waste, or whether they instead spread the costs of the state’s
charges for in-state and out-of-state waste evenly among their cus-
tomers. In the latter case, of course, shippers of interstate waste
were not disadvantaged, as compared to shippers of in-state waste,
by the surcharge, even if overall demand for waste disposal de-
creased due to the cost increase (though we do not know whether
it did). Even if the entire surcharge was passed on to shippers of
interstate waste, the low cost of the surcharge to the average out-
of-state household™ may have been insufficient to induce changes
in behavior (such as decreased waste generation) that would have
reduced the plaintiffs’ interstate business. And, even if Oregon’s
surcharge did reduce the generation of interstate waste, one must
still ask whether the benefits of this reduction exceeded its costs.
It is by now well known that Americans produce an extraordinary
amount of household waste, and that we do so in large part because

B1114 S Cc at 1349.
132 Gee text at note 30.
13 Gee text at note 29.
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we are not forced to internalize the full costs of this behavior.!**
A reduction in interstate shipments of waste due to a reduction in
waste generation—due to greater internalization of costs—may
thus produce benefits exceeding its costs. In short, the Court not
only failed to uncover a causal link between Oregon’s surcharge
and injury to the plaintiffs; it failed to uncover any injury to plain-
tffs at all, whatever the cause.’

The Court was equally casual about injury and causation in its
earlier decision in Chemical Waste Management v Hunt."® There,
the Court merely observed that the plaintiff owned and operated
a large hazardous waste landfill in Alabama," and that the state’s
hazardous waste law “has plainly discouraged the full operation
of” the plaintift’s facility, citing evidence that, between 1989 and
1991 (the law took effect in 1990), the volume of waste buried at
the landfill declined by approximately 500,000 tons.® Omitted
from the Court’s brief discussion is any reference to the contempo-
raneous nationwide decline in landfill demand, attributed in part
to the economic recession.”®” Also missing is any mention of the
fact that the percentage of waste coming from out-of-state had re-
mained the same after the surcharge was imposed.'® These facts

1 See, e.g., Peter S. Menell, Beyond the Throwaway Society: An Incentive Approach to Regu-
lating Municipal Solid Waste, 17 Ecol L Rev 655, 657-58 (1990).

% For an argument that the Court’s famous decision in H P Hood & Sons v DuMond,
336 US 525 (1949), likewise relied on an unproven economic model, see Michel, supra
note 118 at 683-86.

86 504 US 334 (1992).
9 1d at 337.

8 1d at 342 n 4. The Court did not cite a source for its figures, but the 1989 figure, at
least, may be wrong by a substantial factor. The U.S. Environmental Protection Agency
estimates that the amount of hazardous waste buried at plaintiff’s landfill in 1989 was ap-
proximately 400,000 tons less than the Court’s figure for that year. Office of Solid Waste
and Emergency Response, US EPA, Pub No EPA530-R-92-027, National Biennial RCRA
Hazardous Waste Report, 2-33 (1993) (reporting that in 1989, Emelle facility managed
360,463 tons of hazardous waste). The Court thus appears to have overestimated the de-
crease in disposal of hazardous waste at plaintiff’s landfill between 1989 and 1991 by about
five times.

1% For discussion of this decline, see, e.g., Office of Solid Waste Management and Emer-
gency Response, US EPA, Pub No EPA530-R-94-039c, National Biennial RCRA Hazardous
Waste Report: Executive Summary ES-2 (1994); Gerrard, supra note 101 at 1059; Amicus
Brief of the National Governor’s Association in Support of the Respondents in Chemical
Waste Management v Hunt 4-5 n 3 (US S Ct 91-471) (Apr 9 1992).

" Brief for the Respondents in Chemical Waste Management v Hunt 2 n 1 (US S Ct 91—
471) (Apr 9 1992).
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imply that something other than the discriminatory surcharge may
have been responsible for plaintiff’s reduced business, but the
Court did not investigate this possibility.'*

Carbone is much the same. Plaintiffs in that case operated a re-
cycling center in Clarkstown handling both in-town and out-of-
town waste."? Although Carbone attempted to evade the transfer
station’s tipping fee by clandestinely shipping waste from
Clarkstown to other states,'® nothing in the Supreme Court’s
opinion indicated that Carbone’s interstate business would have
suffered if Carbone could not have avoided Clarkstown’s tipping
fee. For the Court, it was enough to observe that, “[bly requiring
Carbone to send the nonrecyclable portion of this waste to the
Route 303 transfer station at an additional cost, the flow control
ordinance drives up the cost for out-of-state interests to dispose
of their solid waste,” and that it “deprives out-of-state businesses
of access to a local market.”** The ordinance, of course, drove up
disposal costs for Clarkstown interests, too. And there was no evi-
dence that increased costs at Carbone’s facility led to increased
costs even for out-of-staters who had used that facility in the past;
perhaps they were able to shift their business to a different facility
with no increase in cost'® or to painlessly reduce their generation
of waste.!* Finally, the record did not identify any existing out-

41 Compare Tushnet, supra note 5 at 142-43 (in cases involving nondiscriminatory bur-
dens on interstate commerce, the Court’s “sole focus has been on the increased cost of
shipping or production, which has an indeterminate relaton to reduced consumption of
interstate goods”).

12114 S Ct at 1680-81.
¥ Gee text at note 70.
¥ 114 S Cc at 1681.

1 Economic theory might predict that costs to outsiders using Carbone’s facility would
increase when Carbone’s costs increased even if they could shift their business elsewhere,
on the assumption that the outsiders were using the facility because it was the lowest-cost
provider. However, such an assumption is often unrealistic, as where, for example, the
market in question is captured by a monopoly such as a criminal syndicate. This appears
true of at least some portions of the New Jersey and New York waste business. See George
Anastasia, FBI Tapes Provide Information Overflow on Mob, The Record, Northern NJ at N4
(July 31, 1994) (discussing FBI investigation providing “details about the mob’s multimil-
lion-dollar control of the waste-hauling and trash disposal industry” in the New York-
New Jersey area); Jeff Bailey, In @ Tussle Ouver Trash, 2 Haulers Could Win Ruling Costly to
Towns, Wall Street J A10 (Feb 28, 1994) (discussing speculations that partners in the Car-
bone facility in Clarkstown have mob ties).

14 See text at notes 134-35.
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of-state firms that were interested in competing for the business
Clarkstown had withdrawn from the market.!¥ For all we know,
there were no such firms.

The situation in West Lynn Creamery was somewhat more com-
plicated, but the relevant injury to the plaintiffs was equally ob-
scure. Both plaintiffs were milk dealers licensed to do business in
Massachusetts.'® As milk dealers, they were both required to pay
the premium called for by the challenged pricing order."* 4// milk
dealers—whether they purchased raw milk from in-state or out-
of-state producers—were required to make the same payment to
the state. In effect, for Massachusetts milk dealers, the Massachu-
setts pricing order merely raised the price they were required to
pay in order to transact in a given quantity of milk.

There are two injuries that Massachusetts dealers might have
suffered as a consequence of this arrangement. First, if the pre-
mium payment increased the price of milk in Massachusetts, Mas-
sachusetts’ overall demand for milk might decline and the dealers’
business suffer. But there was no indication that milk dealers’ busi-
ness outside Massachusetts would likewise decline, nor was there
even any evidence that milk dealers’ business inside Massachusetts
did in fact decline. In any case, such a decline in demand would
be due to the evenhanded premium imposed on milk dealers, not
the discriminatory distribution of the subsidy to Massachusetts
milk producers. A second possible injury would be to dealers who
had previously captured a larger share of the milk market by doing
business mostly with out-of-state milk producers, rather than with
their higher-cost, in-state counterparts. These dealers might cease
to enjoy as large a competitive advantage because the subsidy
would allow in-state producers to be more competitive. Such an
injury would arise solely because of the subsidy to in-state dairy
producers.'*

In any event, the Court discussed neither of these potential inju-
ries to the plaintiff milk dealers. Its sole focus was on the pricing
order’s potential impact on out-of-state producers, whose injury, if

W 114 S Ct at 1700 (Souter dissenting).

18 1d at 2209.

1d at 2210 & n 4.

10 Again, however, there was no evidence that this had occurred.
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any, would result from the subsidy to in-state producers.” Yet no
out-of-state producers were before the Court.!*

In each of these cases, the Court failed to link the alleged dis-
crimination against interstate commerce with any proven injury to
interstate commerce, or even to the parties to the cases. At most,
the cases show injury only to the insiders responsible for the laws.
While a thoroughgoing cost-benefit analysis would no doubt in-
clude injury to insiders as a cost of discriminatory laws, this would
require the Court to second guess elected representatives’ judg-
ments about what is good and bad for their own citizens.’® It
would also expand the reach of the nondiscrimination principle
beyond the protection of outside commerce, to include protection
of 4ll commerce, inside and outside.”® By assuming the existence
of costs to outsiders, the Court has avoided explicitly deciding
whether insiders, too, ought to be protected by the Commerce
Clause.

C. COST-BENEFIT AND THE SUPREME COURT

I have argued that the Supreme Court does a poor job of evalu-
ating the benefits and costs of individual laws that discriminate
against interstate commerce. It ignores benefits that an impartial
efficiency analysis would take into account, and assumes costs on
the basis of thin or nonexistent evidence. Thus it is impossible to
conclude that in any given case the Court has promoted efficiency
by invalidating a discriminatory law.

Even if the Court undertook a more careful analysis of the costs
and benefits of each discriminatory law, however, there are good
reasons to doubt that the Court would thereby ensure that the
benefits of discrimination outweighed its costs. For one thing, re-
sponsible cost-benefit analysis depends on good information. But
the Court has no investigative capacity of its own, and its review
is limited to the facts and issues self-interested parties choose to

15U1d ar 2212, 2213, 2217.

152 For a discussion of the Court’s unusually lax approach to standing in Commerce Clause
cases, see Section IV.B.

13 See Stewart, supra note 121 at 1336.
% In Section V, I argue that this is indeed what the Court has done.
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bring before it.!”> Thus the Court may lack a substantial amount
of information essential to an objective weighing of costs and
benefits.!*

Furthermore, the Court’s review is sporadic and reactive, and
takes place one law at a time.””” Each law the Court reviews may
be only one piece of a more complicated picture, including dis-
criminatory measures taken by other states. Disturbing just one
piece, even if its costs outweigh its benefits when viewed in isola-
tion, may upset one state’s efforts to counteract another state’s dis-
crimination, and thus preserve rather than destroy a discriminatory
regime."® In such circumstances, a second-best solution might be
to allow one state to counteract another state’s discrimination by
engaging in discriminatory conduct of its own."’

5 Ernest J. Brown, The Open Econonty: Justice Frankfurter and the Position of the Fudiciary,
67 Yale L ) 219, 221 (1957); Friedman, supra note 6 at 1759 (Court’s factfinding abilites
compare unfavorably with those of administrative agencies). For an argument that the goal
of achieving efficiency in individual Commerce Clause cases must be tempered by concerns
about administrability, see Gergen, supra note 7 at 1110, 1115-16.

1% See, e.g., Thomas K. Anson and P. M. Schenkkan, Federalism, the Dormant Commerce
Clause, and State-Owned Resources, 59 Tex L Rev 71, 82-83 (1980); Tushnet, supra note 5
at 156 (inquiry into industry structure required by balancing test for nondiscriminatory
laws is “far removed from the ordinary business of the Supreme Court”); but see Eule,
supra note 5 at 442 (Court is accustomed to, and reasonably good at, balancing opposing
interests).

Y McCarroll v Dixie Greybound Lines, 309 US 176, 188-89 (1940) (Black dissenting)
(“Spasmodic and unrelated instances of litigation cannot afford an adequate basis for the
creation of integrated national rules which alone can afford that full protection for interstate
commerce intended by the Constitution.”).

18 This is somewhat akin to the problem faced by the Court in cases involving nondis-
criminatory laws alleged to violate the Commerce Clause because they, in combination
with other state laws, impose inconsistent obligations on interstate commerce. See, e.g.,
Bibb v Navajo Freight Lines, 359 US 520 (1959) (invalidating Illinois statute requiring curved
mudflaps on trucks, which conflicted with other states’ requirements of straight mud flaps).
An important question raised by such cases is why the state statute being challenged, rather
than the others with which that statute is in tension, must be the one to yield when the
laws are inconsistent with each other. See Geoffrey R. Stone, Louis M. Seidman, Cass R.
Sunstein, and Mark V. Tushnet, Constitutional Law 347-48 (2d ed 1991). For an argument
that the Court should uphold discriminatory state and local laws that burden interstate
commerce only if the laws of other states are taken into account, see Richard B. Collins,
Fustice Scalia and the Elusive Idea of Discrimination Against Interstate Commerce, 20 NM L
Rev 555 (1990) (distinguishing “independent” discriminaton (which burdens interstate
commerce even if no other state or local laws are considered) from “dependent” discrimina-
tion (which burdens interstate commerce only if effects of other laws are considered)).

% For a similar point with respect to the Court’s review of nondiscriminatory state and
local laws, see Anson and Schenkkan, supra note 156 at 83 n 53; for an argument that
states should not be able to restrict the importation of goods subsidized by other states,
see Collins, supra note 10 at 105-06. On the theory of the second best, see generally 1
Alfred E. Kahn, The Economics of Regulation: Principles and Institutions 195-99 (1970).
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The Court would say that the remedy for another state’s dis-
crimination is a lawsuit based on the Commerce Clause, not more
discrimination in return.’®® But not all discrimination against out-
side commerce will be subject to the same searching judicial re-
view, if any. For example, a state might subsidize its own industry
in order to protect it from outside competition. It might fail to
enact strict environmental or workplace safety laws because it
wants to encourage in-state industry to stay in-state. Or it might
fail to encourage the development of new waste disposal facilities,
by declining to provide tax breaks or other incentives, in order to
protect its citizens from the adverse consequences of such facilities.
Each of these actions is “discriminatory” in the sense that it is
undertaken for the purpose of benefiting insiders, and occurs to
the detriment of outsiders. Moreover, the costs of each may out-
weigh the overall benefits.'! However, a judicial remedy for such
inefficient acts of discrimination may not exist. Not only has the
Court traditionally treated subsidies for in-state firms more le-
niently than conventional regulation;'® it also likely would refuse
to overturn a state’s failure to enact a stringent environmental pro-
gram, or to encourage a domestic waste-processing industry, be-
cause it would probably not regard this conduct as the “regula-
tion” of interstate commerce.!® Indeed, the Court might not
regard such failures to act as raising any constitutional problem at
all, on the ground that they do not constitute state action.'® A

19 4 ¢ P Te Co. v Cottrell, 424 US 366 (1976).

16! For a concise restatement of the familiar argument that states acting to promote their
own interests—or failing to act for the same reason—may produce overall welfare losses
for the nation, see Evan H. Caminker, State Sovereignty and Subordinacy: May Congress Com-
mandeer State Officers to Implement Federal Law? 95 Colum L Rev 1001, 1012 (1995).

1% For a discussion of possible justifications for a distinction between subsidies and other
kinds of protectionism, and of whether the Court’s decision in West Lynn Creamery, supra
note 1, reflects a shift in the Court’s position, see Section IV.A.

16 See text at note 43 supra. See also Secton IV.A.

16t A strong reluctance to review government failures to act runs through the Court’s
constitutional cases. See, e.g., DeShaney v Winnebago County Dept of Social Services, 489 US
189, 196 (1989) (in refusing to hold a state responsible for failure to protect a child from
his father, whom the state knew to be abusive, Court explained, “the Due Process clauses
generally confer no affirmative right to government aid”); Flagg Bros v Brooks, 436 US 149,
166 (1978) (in rejecting due process claim, Court explains, “the crux of respondent’s com-
plaint is not that the State bas acted, but that it has refused to act”) (emphasis in original);
Adickes v S H Kress & Co., 398 US 144, 230 (1970) (“our cases have never explicitly held
that state inaction alone in the face of purely private discrimination constitutes a denial of
Equal Protection”); Stone et al, supra note 158 at 1610 (while first noting that “many equal
protection cases can be characterized as involving state inaction,” the authors go on to
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state faced with discrimination in the form of subsidies or nonreg-
ulation may thus be unable to respond with either retaliatory legis-
lation or a viable lawsuit.!® The Court’s one-law-at-a-time invali-
dation of discriminatory laws, combined with its substantive
responses to failures to act and subsidies, thus may serve only to
restore the states to a position of imbalance and inefficiency.'%

Finally, no matter how diligently the Court might attempt to
pursue an objective analysis of costs and benefits, such analysis—
and certainly the ultimate conclusion as to whether costs exceed
benefits—would inevitably entail choices about values. Consider
the moral and social choices involved in deciding whether the ben-
efits of local autonomy and self-reliance outweigh the costs of
higher consumer prices.'”” At this point it becomes appropriate to
consider whether the politically unaccountable Supreme Court
should be the institution to make these choices for us.'®

For reasons like these, numerous legal scholars have called for
an end to the Court’s practice of balancing the burdens and bene-

concede that, “[o]f course, the state’s failure to act in these situations is embedded in a
context where the state is also acting”).

In SDDS v South Dakota, 47 F3d 263 (8th Cir 1995), the court overturned a state referen-
dum vetoing legislative approval for a new solid waste disposal facility on the ground that
the referendum campaign was tainted by hostility to out-of-state waste. In essence, the
plaindffs challenged the state’s failure to site their disposal facility. Presumably because the
voters had “acted” by overturning legislative approval for the facility, however, the pardes
defending the referendum did not rely on the action/inacdon distincdon.

1 Compare Tushnet, supra note 5 at 154: “[T]he courts can be summoned with respect
to every single regulation by anyone adversely affected. Thus, one can expect that nearly
every burdensome regulation will be the subject of judicial attention” (emphasis added).

% In considering only the one state or local law before it, the Court also ignores the
lessons of game theory, which may contemplate strategic failures to act on the part of state
and local governments. For an application of game-theoretic concepts to a number of legal
problems, see Douglas G. Baird, Robert H. Gertner, and Randal C. Picker, Game Theory
and the Law (1994).

17 Without reducing the value of these interests to a common metric—such as dollars—
it is hard to see how the Court can decide whether benefits exceed burdens. As Justice
Scalia has observed, it is “like judging whether a pardcular line is longer than a particular
rock is heavy.” Bendix Autolite Corp v Midwesco Enterprises, 486 US 888, 897 (1988) (Scalia
concurring). Yet expressing such interests as local autonomy and self-reliance in dollars is
both controversial and complex. For general discussion, see Cass R. Sunstein, Incommensura-
bility and Valuation in Law, 92 Mich L Rev 779 (1994).

1 This is a prominent theme in many critiques of the Court’s review of nondiscrimina-
tory burdens on commerce. See, e.g., Anson and Schenkkan, supra note 156 at 83; Eule,
supra note 5 at 441, 469 n 236; Healy, supra note 5 at 206; Southern Pacific Co. v Arizona,
325 US 761, 784, 794-95 (1945) (Black dissenting). Congress may, of course, override the
Court’s judgments in this area by exercising its own authority to regulate commerce, and
thus Congress rather than the Court could have the last word. Prudential Ins. Co. v Benjamin,
328 US 408 (1946). For further discussion, see text at notes 265-69.
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fits of nondiscriminatory state and local laws, and invalidating
these laws when their burdens outweigh their benefits.!®® These
scholars likely would regard it as a step in the wrong direction for
the Court to undertake a case-by-case evaluation of the costs and
benefits of discriminatory laws, the kind of analysis outlined in the
preceding pages. Given the difficulties I have just described with
this evaluation, this is a fair point. The question remains whether
the Court’s formalist approach to discriminatory laws—an ap-
proach which condemns discriminatory laws without attention to
individual circumstances—performs any better, or is any more
worthy of retention, than the case-by-case balancing these scholars
have so forcefully criticized.!”

The Court’s formalist approach might be justified if it gets it right
in most cases, even if it occasionally leads to mistakes. From the per-
spective of efficiency, this would mean that if the costs of laws that
discriminate against outside commerce usually exceed their benefits,
the Court would be justified in striking them all down if the costs of
ferreting out the efficient from the inefficient would outweigh the
benefits of preserving the occasional discriminatory-but-efficient
law.'”! The argument in favor of an unbending rule against discrimi-
nation thus depends on the idea thatin most cases the costs of discrimi-
natory laws exceed their benefits."”? In the next section, I discuss a
prominent theory as to why this might be true.

IT. Povrrtics

The political process leading to the enactment of laws that
discriminate against outside commerce is an important theme of

19 See, e.g., Eule, supra note 5; Redish and Nugent, supra note 7; Farber, supra note 5.

1% Qbviously, the options available to the Court include not only formalism and case-
by-case analysis, but also abandonment of the nondiscrimination principle altogether. I ad-
vocate the latter position. See Section V.

171 For an economic account of the choice between narrowly drawn rules and broad stan-
dards, see Posner, supra note 94 at 542—47; see also id at 549-52 (discussing costs of error
in civil cases). For a jurisprudential account (and criticism) of the arguments in favor of a
formalist approach to the Commerce Clause, see Mark Tushnet, Scaliz and the Dormant
Commerce Clause: A Foolish Formalism? 12 Cardozo L Rev 1717, 1732-39 (1991).

12 Some authors defend the Court’s formalism on grounds other than efficiency. Some
believe, for example, that laws that discriminate against interstate commerce are more likely
to stem from an impermissible motive—protecting insiders at the expense of outsiders—
and thus warrant especially demanding review. See, e.g., Cass R. Sunstein, Neked Preferences
and the Constitution, 84 Colum L Rev 1689, 1706-07 (1984); Eule, supra note 5 at 461-
62; see also text at note 193. I discuss this idea in Section IV.
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the Court’s decisions'” and of academic commentary on the Com-
merce Clause.'”* An unforgiving approach to laws that discriminate
against outside commerce is appropriate, according to this per-
spective, because discriminatory laws concentrate their benefits on
insiders (represented in the local legislature) and their costs on
outsiders (unrepresented in the local legislature).!”

The idea behind process-based concerns is that, in enacting laws
that discriminate against outside commerce, insiders have taken
the opportunity to export the costs of their benefits to outsiders.!
The disciplining effect of the internalization of costs—forcing
those who enjoy benefits to think hard about whether they’re
worth their costs—is absent when costs are exported. Thus, where
process fails, efficiency may suffer as well: the outside costs of dis-
criminatory laws will at least sometimes exceed their inside bene-
fits.'” In this way, the process-based rationale for the nondis-
crimination principle is closely allied with the efficiency-based
rationale.'” Indeed, some have observed that economic efficiency
is important under the Commerce Clause only because outsiders
may be harmed by a state or local government’s restrictions on
interstate commerce.'”’

' Justice Harlan Stone broke this ground for the Court. See South Carolina State Highway
Dept v Barnwell Bros, 303 US 177, 184 n 2 (1938) (“when the regulation is of such a charac-
ter that its burden falls principally upon those without the state, legislative action is not
likely to be subjected to those political restraints which are normally exerted on legisla-
tion”); Herbert Wechsler, Mr. Fustice Stone and the Constitution, in Principles, Politics, and
Fundamental Law: Selected Essays 114-21 (1961).

174 See Tushnet, supra note 5; Eule, supra note 5; Farber, supra note 5; William N.
Eskridge, Jr., and John Ferejohn, The Elastic Commerce Clause: A Political Theory of American
Federalism, 47 Vand L Rev 1355 (1994).

' First suggested by Justice Stone, see note 14 supra, the representation-reinforcement
theory of judicial review was elaborated by John Hart Ely in Democracy and Distrust (1980).
Simply stated, the idea is that “decisions of the political branches should be respected unless
there is reason to believe that some interest is systematically underrepresented in the politi-
cal process.” Tushnet, supra note 5 at 128.

176 See, e.g., Anson and Schenkkan, supra note 156 at 82 n 48 (economic protectionism
shifts costs to underrepresented interests, that is, “the state is attempting to externalize
some costs”).

"7 Eule, supra note 5 at 445-46; Gergen, supra note 7 at 1109; Eskridge and Ferejohn,
supra note 174 at 1363-64.

18 See Tushnet, supra note 5 at 129 n 14 (process-based theory “can be viewed as a
political application of the economists’ theory of externalities: because a legislative body
may underestimate the burdens that its proposals place on people who do not participate
in its selection, the resulting statutes may be inefficient”).

1% Farber and Hudec, supra note 10 at 1404-07.
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This analysis does not tell us whether, i most cases, outside costs
will exceed inside benefits. Discriminatory treatment of inside and
outside commerce does not dictate where costs and benefits will
ultimately fall; the “magic words” of discrimination,'® without
more, do not tell us who is hurt and who helped by a barrier to
trade.'® Indeed, the Court’s “paradigmatic example” of unlawful
discrimination—a tariff—primarily imposes costs on inside con-
sumers who must pay higher prices. As for the affectéd firms, there
is no reason to believe that the costs for outside firms (decreased
demand for their products) systematically exceed their benefits to
inside firms. Moreover, once the concept of “discrimination” is
expanded to include laws that have not been shown to harm any-
one but insiders (as in Oregon Waste Systems and Carbone), the
“cost-exporting” argument in favor of formalism collapses al-
together.'®

The process-based rationale also fails to take account of the con-
duct of outsiders that may have led to the insiders’ discriminatory
treatment of outside commerce. As noted above,'® states and local
governments may export costs to outsiders through inaction as well
as action. Some laws that discriminate against outside commerce
may simply be attempts to undo the harms done by other states’
inaction—inaction in which outsiders were also underrepresented.
There thus may be a lack of representation on both sides. Al-
though “national supervision” may indeed be “designed to guaran-
tee that the external costs of regulation are considered by local leg-
islatures,”'* this supervision does not at present guarantee that the
external costs of nonregulation are so considered.

Telling “insiders” from “outsiders” is also trickier business than
proponents of the process-based theory have let on. The theory’s
premise has been that insiders are residents (voters) within the reg-

¥ Tushnet, Scalia and the Dormant Commerce Clause, supra note 171 at 1730.

18 See Collins, supra note 10 at 68-72.

18 Mark Tushnet has argued that insiders may need process-based protection, too, if they
are at “a systematic disadvantage in legislative combat against organized groups” as a result
of collective action problems. Tushnet, supra note 5 at 133, 148—49. He finds the source
of this protection in substantive due process. Id at 148—49. See also Lea Brilmayer, Carolene,
Conflicts, and the Fate of the “Inside-Outsider,” 134 U Pa L Rev 1291, 1308-10 (1986) (crit-
icizing process theorists’ preoccupation with discriminatory laws and suggesting that process
theory would also justify heightened scrutiny of facially neutral laws).

'8 See text at notes 161-66.

1% Tushnet, supra note 5 at 143 (emphasis added).
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