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THE COMMERCIAL CONSTITUTION

At least the Commerce Clause gives the Justices steady work. In-
deed, few constitutional principles give the Court as regular or as
easy business as the rule that state and local governments may not
discriminate against interstate commerce. Once the Court finds
that a law facially discriminates against interstate commerce, the
law is as good as finished.! The Court does formally ask whether
the government has shown that it has no evenhanded way of serv-
ing a valid interest. But this version of strict scrutiny indeed ap-
pears “strict in theory, but fatal in fact”:? the modern Court has
upheld only one law in the face of it.?

The Court’s nondiscrimination principle has enjoyed remark-
able support, both on and off the Court. Decisions applying this
principle generally have provoked little disagreement on the part
of individual Justices,* and legal scholars have overwhelmingly ap-
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! For recent examples, see Wyoming v Oklaboma, 502 'US 437 (1992); Chemical Waste
Management v Hunt, 504 US 334 (1992); Fort Gratiot Sanitary Landfill v Michigan Department
of Natural Resources, 504 US 353 (1992); Oregon Waste Systems v Department of Environmental
Quality, 114 S Ct 1345 (1994); C & A Carbone v Town of Clarkstown, 114 S Ct 1677 (1994);
West Lynn Creamery v Healy, 114 S Ct 2205 (1994). For an earlier, influential exposition,
see Philadelphia v New Fersey, 437 US 617 (1978).

2 Compare Adarand Coustructors v Pena, 115 S Ct 2097, 2117 (1995) (in context of race-
based classifications, plurality “wish[es] to dispel the notion that strict scrutiny is ‘strict in
theory, but fatal in fact’ ), quoting Fullilove v Klutanick, 448 US 448, 519 (1980) (Marshall
concurring in judgment).

$ Maine v Taylor, 477 US 131 (1986) (upholding ban on importation of out-of-state
baitfish).

#The main exception is Chief Justice Rehnquist, who has dissented in all of the recent
cases invalidating laws found to discriminate against interstate commerce. Wyoming v Okla-
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