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1. ECO-PRAGMATISM

Lake Superior is the biggest, coldest, and deepest freshwater lake in
North America. For a long time, it was also the clearest. On a calm
day, the water was once “as pure and transparent as air” and “vividly
blue and so transparent that the bottom a hundred feet down seemed
within reach of an oar.” On a stormy day, Lake Superior is like a
living animal: its white-capped waves snarl at the shoreline, devour
iron freighters whole, and remind otherwise landlocked midwesterners
of their link to the world’s oceans.

In 1955, a company called Reserve Mining began mining taconite
on the north shore of Lake Superior.? Reserve extracted iron ore from
taconite through a process that left two tons of taconite residue —
“tailings” — for each ton of iron ore produced.? The company dumped
the tailings into Lake Superior. Soon after Reserve began operations,
fishermen began to report that gray slimes were growing on their nets,
that they were catching fewer fish, and that their once clear, blue lake
had turned a cloudy green along almost forty miles of its shoreline.*
Studies conducted by scientists at the Minnesota Department of
Health in 1956 and 1957 indicated that the gray slime and green cloud
were associated with the tailings from the Reserve Mining plant.s
These studies were not made public until the late 1960s.5 By then, Re-

* Professor of Law, Georgetown University Law Center. I am grateful to Sandra Kaczmar-
czyk and Lori Reimherr for excellent research assistance.

1 THOMAS F. BASTOW, “THIS VAST POLLUTION . . 2 UNITED STATES OF AMERICA V.
RESERVE MINING COMPANY 63, 64 (1986) (quoting Jonathan Carver and Webb Waldron, re-
spectively).

2 See id. at 8.

3 See FRANK D. SCHAUMBURG, JUDGMENT RESERVED: A LANDMARK ENVIRON-
MENTAL CASE 32 (1976). :

4 See BASTOW, supra note 1, at 9.

5 See id.

6 See id. at 10, 12.
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serve was daily unloading 67,000 tons of tailings, along with 700 mil-
lion gallons of waste water, into the lake.” In twelve days, Reserve
“discharged more sediments into Lake Superior . . . than all the lake’s
U.S. tributaries discharged into it in an entire year” — a volume that
led one researcher to conclude that Reserve Mining’s activities consti-
tuted “a major geological event in the history of the world’s largest ex-
panse of fresh water, comparable to the arrival of European civiliza-
tion.™

In 1972, the United States sued Reserve Mining to stop its dis-
charge of taconite tailings into Lake Superior.’® The litigation initially
focused on the effect of taconite tailings on Lake Superior’s ecology (p.
20).* A little over a year into the litigation, however, a scientist at the
National Water Quality Laboratory in Duluth discovered asbestos in
Duluth’s water supply and traced it to Reserve’s tailings.’? Thereafter,
the litigation fixed on the question whether any of the 200,000 people
who lived on the north shore of the lake would, sometime in the fu-
ture, contract cancer due to prolonged consumption of water contami-
nated with asbestos (pp. 20-21). Although it was by then clear that
inhaling asbestos was dangerous, it was not known whether drinking
asbestos was similarly risky (p. 22).

Throughout the litigation, federal district judge Miles Lord ex-
pressed a desire to develop a remedy that would both abate the pollu-
tion of Lake Superior and keep the Reserve Mining plant open (p. 23).
He pointedly questioned Reserve officials about the possibility of dis-
posing of the tailings on land. The officials consistently maintained
that the only alternative to Reserve’s existing method of disposal was
disposal through a 150-foot-deep pipe in the lake, which would move
the tailings toward the very bottom of the lake where they would, in
theory, produce less harm.!* Reserve representatives repeatedly denied
having any plan for land disposal.!4

Near the end of trial, this testimony was shown to have been false.
Not only had Reserve itself rejected the plan for “deep pipe” disposal
as technically infeasible, it had also conducted detailed studies of the

7 See id. at 8—9.

8 Id. at 1.

9 Id. at 82 (discussing the findings of Dr. James Kramer, an expert on the sedimentary geology
of the Great Lakes).

10 See United States v. Reserve Mining Co., 380 F. Supp. 11 (D. Minn. 1974). Citizens’ groups
and the states of Michigan, Minnesota, and Wisconsin later joined the case as plaintiffs. See
BASTOW, supra note 1, at 73.

11 Parenthetical page references are to DANIEL A. FARBER, ECO-PRAGMATISM: MAKING
SENSIBLE ENVIRONMENTAL DECISIONS IN AN UNCERTAIN WORLD (1999).

12 See SCHAUMBURG, supra note 3, at 149.

13 See BASTOW, supra note 1, at 50-51, 145.

14 See id. at 143.
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feasibility of land disposal and had concluded that land disposal would
cost less than half the amount the company had suggested to Judge
Lord.!’s Settlement discussions begun in light of these surprising reve-
lations came to an abrupt halt when the Chairman of the Board of Re-
serve Mining announced that Reserve was prepared to proceed with
land disposal only if the following conditions were met: Reserve would
continue operating for the five years needed to construct the land dis-
posal system; Judge Lord would come to “a satisfactory resolution of
the alleged health hazard issues”; and state and federal governments
would assist the project financially.'¢

That same afternoon, Judge Lord issued his decision. He found
that the discharge of taconite tailings into Lake Superior “substantially
endanger{ed]”” public health and stated that Reserve’s proposal to
condition a settlement on favorable factual findings — “without regard
to the weight of the evidence” — was “shocking and unbecoming in a
court of law.”8 He ordered the Reserve Mining plant closed as of
midnight that night.'®

Two days later, the Eighth Circuit dissolved the injunction.? The
appeals court eventually required Reserve Mining to abate its water
pollution through land disposal,2! which, according to the company’s
estimate, would cost approximately $240 million (p. 30). The plant
continued to dump tailings into Lake Superior until 1980, when the
land disposal system was finally completed (p. 31).

In Eco-pragmatism: Making Sensible Environmental Decisions in
an Uncertain World, Daniel Farber uses United States v. Reserve Min-
ing Co. to explain the features of environmental problems that make
environmental decisions hard. The characteristics of environmental
problems that, according to Farber, render environmental disputes
technically complex and morally divisive are the incommensurability
of economic and physical harms, long timelines, and scientific uncer-
tainty (p. 1). This is a good list.?2 And in choosing to use Reserve
Mining to illustrate these characteristics, Farber has chosen a case that
lingers in one’s mind long after one puts down Farber’s book. The
case — with its massive lake and invisible poison and lying defendant

15 See id. at 149-50.

16 Id. at 158-59.

17 United States v. Reserve Mining Co., 380 F. Supp. 11, 16 (D. Minn. 1974).

18 Jd. at 20.

19 See id. at 21.

20 See BASTOW, supra note I, at 163-67.

21 See Reserve Mining Co. v. United States, 498 F.2d 1073, 1085 (8th Cir. 1974).

22 Of course, Farber’s list of the challenging features of environmental problems is not exhaus-
tive. Environmental hazards also tend, for example, not to respect political boundaries; they tend
to range as far in space as they do in time. This characteristic creates many political and jurisdic-
tional dilemmas.
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— is haunting. With disarming candor, Farber admits that he had a
hard time figuring out what he himself would have done in Reserve
Mining and, indeed, sometimes comes close to saying that he still does
not know (p. 72).

Farber argues that pragmatism can help us to think through diffi-
cult environmental issues like those raised in Reserve Mining. Prag-
matism has lately enjoyed a renaissance in legal scholarship,?®* and
now, via Farber and others, it has come to environmental law.2¢ Far-
ber sees, in pragmatism, an opportunity to avoid “grand theories” and
to build instead “an interlocking web of arguments that will support a
decision based on diverse, overlapping considerations” (p. 10). In par-
ticular, he believes that pragmatism offers a way to bridge the con-
flicting philosophical premises of cost-benefit analysis and environ-
mentalism (p. 9).

Eco-pragmatism offers three basic proposals for environmental
policy, proposals intended to confront the three features of environ-
mental problems that make such problems so challenging. First, Far-
ber suggests, regulators should begin from an “environmental baseline”
that is overtly friendly, rather than hostile or even neutral, toward en-
vironmental protection. As a decision rule, Farber describes his envi-
ronmental baseline as follows: “When a reasonably ascertainable risk
reaches a significant level, take all feasible steps to abate it except
when costs would clearly overwhelm any potential benefits. Mean-
while, take prudent precautions against uncharted, but potentially se-
rious, risks” (p. 201). Farber offers his environmental baseline as a
“hybrid” between environmental “fanaticism” and economic “cold-
bloodedness” (p. 119).

Farber’s second major proposal relates to regulators’ approach to
the future. Currently, regulators often compare the values of present
and future events by applying a “discount rate” to the value of future
events, which lowers the value of future events compared to present
ones.? Farber endorses this practice with regard to future events af-

23 See, e.g., RICHARD A. POSNER, OVERCOMING LAW (1995); Thomas C. Grey, Holmes and
Legal Pragmatism, 41 STAN. L. REV. 787 (1989); Margaret Jane Radin, The Pragmatist and the
Feminist, 63 S. CAL. L. REV. 1699 (1990); Symposium, The Renaissance of Pragmatism in Ameri-
can Legal Thought, 63 S. CAL. L. REV. 1569 (1990). This rebirth has been partly Farber’s work.
See, e.g., Daniel A. Farber, Legal Pragmatism and the Constitution, 72 MINN. L. REV. 1331
(1988); Daniel A. Farber, Parody Lost/Pragmatism Regained: The Ironic History of the Coase
Theorem, 83 VA. L. REV. 397 (1997); Daniel A. Farber, Reinventing Brandeis: Legal Pragmatism
Jfor the Dwenty-First Century, 1995 U. ILL. L. REV. 163.

24 In addition to Farber, Sidney Shapiro and Robert Glicksman have recently embraced prag-
matism as a framework for solving environmental problems. See Sidney A. Shapiro & Robert L.
Glicksman, Risk Regulation at Risk: Restoring a Pragmatic Balance (Sept. 30, 1999) (unpublished
manuscript, on file with the Harvard Law School Library). '

25 For general discussion and criticism, see Lisa Heinzerling, Discounting Our Future, 34
LAND & WATER L. REV. 39 (1999).
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fecting the present generation, but he also argues in favor of a rela-
tively low — one to two percent — discount rate in this context (p.
142).26 This rate is tied to Farber’s estimate of the current rate of re-
turn on riskless investment (pp. 142—44). For events affecting future
generations, Farber argues, regulators should use “accepted ideas
about responsibilities toward descendants” as a “benchmark for duties
to future generations generally” (p. 154); this approach implies, ac-
cording to Farber, ensuring that our descendants will “enjoy a decent
standard of living, at least if this can be done without extreme self-
sacrifice” (p. 155). Farber also suggests that the current generation
might “treat aspects of the ecosystem as if they were family heirlooms,
as a technique of increasing savings” (p. 161).

Finally, to address the problem of “radical uncertainty” (p. 165) in
environmental law, Farber proposes a “dynamic” regulatory system in
which decentralization and deregulation play important roles (pp. 180—
98). Among the many recommendations Farber offers to make the
regulatory system more flexible, a few stand out. These include wait-
ing for better information before regulating (pp. 186-87); making the
Environmental Protection Agency (EPA) an independent agency
“rather than one run by a political appointee” (p. 197); and giving the
EPA the power to “deregulate when a federal scheme as a whole no
longer implemented the environmental baseline of feasibly regulating
all significant risks” (p. 193).

Eco-pragmatism is a fine account of the enduring dilemmas in envi-
ronmental law. Although many scholars have ruminated on the chal-
lenges of environmental law, few have made the basic dilemmas — in
economics, ethics, and science — as crystalline as Farber has. And few
have mounted such a patient defense of the existing environmentalist
tilt in environmental law. Farber’s tone is unfailingly measured, polite,
and self-effacing. He does not claim to have all the answers — indeed,
his embrace of pragmatism seems driven in part by his awareness of
the limits of our cognition — and he does not even claim that the an-
swers he does provide are particularly novel. His basic aim, he says
modestly, is simply “to clarify the analytical framework for consider-
ing” environmental decisions (p. 11).

In that spirit, this review has a similarly modest aim: to examine
the broad outlines of Farber’s analytical framework, particularly his
pragmatic philosophy. In previous scholarship, Farber has allied him-
self with the philosophies of early pragmatists such as John Dewey and
William James, and in doing so he has embraced several prominent

26 By contrast, the Office of Management and Budget currently directs federal agencies under-
taking cost-benefit analyses to discount future costs and benefits at a rate of seven percent per
year. See Benefit-Cost Analysis of Federal Programs; Guidelines and Discounts, 57 Fed. Reg.
$3,519, 53,522-23 (1992) [hereinafter Benefit-Cost Analysis).
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pragmatic commitments: to the ecumenical and eclectic choice of tools
in problem-solving; to the collapse of conventional dichotomies, such
as that between means and ends; and to an experiential, contextual,
contingent vision of truth and knowledge.?” I suggest, however, that in
Eco-pragmatism, Farber tacitly embraces a very different, and disap-
pointing, kind of pragmatism — deeply political, excessively abstract,
and overly impressed by scientific disagreement. Unfortunately, the
combination of these three attributes makes Farber’s eco-pragmatism a
- kind of straitjacket rather than an aid to action.

First, as I explain in Part II, Farber’s pragmatism is mostly prag-
matism with a small “p” — pragmatism in the everyday, unfancy, un-
philosophical sense of a willingness to engage in strategic or even un-
principled political compromise. It is an anxious-to-please kind of
pragmatism, without much room for strong feelings. This pragmatism
cannot do the job Farber assigns to it, which is to defend environ-
mental law against transitory political challenges. Second, as I discuss
in Part III, Farber’s pragmatism is formally attentive to context, but it
focuses, in practice, mainly on the abstractions that can be pulled from
concrete settings. Indeed, Farber’s pragmatism valorizes human expe-
rience but not the emotions — anger, fear, outrage, sympathy, awe —
that accompany it. Thus, the modern morality play that, to me, is the
Reserve Mining case — with its outrageous river of pollution, its
greedy and dishonest defendant, and its stern and righteous judge — is
essentially reduced to the well-worn tradeoff between jobs and health
risk. In Part IV, I discuss Farber’s approach to uncertainty. Despite
his avowed pragmatism, Farber seems unwilling to let go of the dis-
tinction between facts and values and even, ultimately, unwillingto let
go of a yearning for the one right answer to questions of scientific fact.
Yet he also appears to embrace a consensus-based view of facts under
which disagreements within the community are equated with uncer-
tainty about the way things are. Perhaps for these reasons, Farber is
unduly flummoxed by uncertainty.

It did not have to be this way. In Part V, I argue, with Farber, that
pragmatism has much to offer environmental law. Its emphasis on the
experiential, the physical, and the contextual; its skepticism; and its
aspiration (at least as understood by John Dewey) of enlarging human
capacity and releasing human potentiality all could have large salutary
lessons for modern environmental law. Indeed, the experiential, skep-
tical, and transformative attitude of pragmatism is a close, even if
somewhat abstract, cousin of my own vision of environmentalism.28

21 See Farber, Legal Pragmatism and the Constitution, supra note 23, at 1341-49.

28 For elaboration, see Heinzerling, Discounting Our Future, supra note 25; Lisa Heinzerling,
Environmental Law and the Present Futuve, 87 GEO. L.J. 2025 (1999) [hereinafter Present Fu-
ture]; Lisa Heinzerling, Reductionist Regulatory Reform, 8 FORDHAM ENVTL. L.J. 459 (1997);
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Perhaps my desire to call these commitments environmentalism rather
than pragmatism is thus merely a semantic quibble. But too often, as
happens in Farber’s book, pragmatism in the philosophical sense
morphs into pragmatism in the political sense, and then it becomes an
excuse for watered-down and muddled substance, rather than — what
it was in the beginning — a clear-eyed call for social change.

II. POLITICS

It is unfortunate that the American philosophers John Dewey, Wil-
liam James, and Charles Sanders Peirce did not invent a new word for
their new philosophy.2® The term “pragmatism” can easily be used to
exploit both its fancy philosophical pedigree and its current everyday
meaning. Thus, it may provide cover for simple power politics, un-
principled compromise, and even cynicism. I am sorry to say I believe
this is what happens in Eco-pragmatism.

The role of politics in Farber’s pragmatism is clearest in his en-
dorsement of an “environmental baseline” in environmental law. From
an academic perspective, this is the most novel of Farber’s proposals.
Environmental law, and environmentalism itself, have taken a beating
in the academic press in recent years, and much of the criticism has
been leveled against the very kind of presumption Farber endorses.
The “better safe than sorry” approach to regulation — which encour-
ages us, for example, to regulate even when harm is not certain to oc-
cur®® and to assess risks in a way that tries, if anything, to overstate
rather than understate the actual risk3! — has come under particularly .
heavy attack. Critics have argued that this approach actually makes
us less rather than more safe because regulation pervasively creates

Lisa Heinzerling, Regulatory Costs of Mythic Proportions, 107 YALE L.J. 1981 (1998) [hereinafter
Regulatory Costs]; Lisa Heinzerling, The Rights of Statistical People, 24 HARV. ENVTL. L. REV.
189 (2000) [hereinafter Statistical People]; Lisa Heinzerling, Political Science, 62 U. CHL L. REV.
449 (1995) (reviewing STEPHEN BREYER, BREAKING THE VICIOUS CIRCLE: TOWARD EF-
FECTIVE RISK REGULATION (1993)).

29 When Dewey, James, and Peirce were developing their philosophies, “pragmatism” appar-
ently had a meaning quite different from its meaning today. The UNIVERSAL DICTIONARY OF
THE ENGLISH LANGUAGE 3716 (Robert Hunter & Charles Morris eds., N.Y., Collier 1897) de-
fined “pragmatical” as “1. Busy, active, diligent. 2. Versed or skilled in affairs; skilled in business.
3. Given or inclined to interfering or meddling in the affairs of others; meddlesome; impertinently
curious as to the affairs of others; officious.” In light of this definition, it is less surprising that
thinkers interested in social transformation would call their philosophy “pragmatic.”

30 See, e.g., Ethyl Corp. v. EPA, 541 F2d 1, 7, 17 (D.C. Cir. 1976) (upholding an EPA regula-
tion that reduced the lead content of gasoline because the Clean Air Act’s “will endanger” stan-
dard “is precautionary in nature and does not require proof of actual harm before regulation is
appropriate”).

31 For an early and much-cited discussion, see Talbot Page, A Generic View of Toxic Chemicals
and Similar Risks, 7 ECOLOGY L.Q. 207, 230-36 (1978).
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new risks that are just as large or larger than the risks it avoids,3? be-
cause the cost of regulation reduces wealth and therefore kills people,33
and because the money we spend on many forms of regulation could
save more lives if spent on other life-saving interventions.3* To en-
dorse an environmental baseline in the face of these criticisms is, on
my reading of the literature, to go against the grain of contemporary
academic scholarship on environmental regulation, and for this inde-
pendence Farber should be applauded.

Strikingly, however, Farber’s proposal for an environmental base-
line is not novel from a legal perspective. As Farber himself acknowl-
edges, most of our environmental statutes already reflect an environ-
mental baseline: they allow, perhaps even encourage, regulation in the
face of scientific uncertainty,3s and they do not generally require a mi-
nute balancing of costs and benefits in the establishment of environ-
mental standards.’® Indeed, to some extent, Farber’s environmental
baseline would reduce the protection afforded under many of our envi-
ronmental laws. As I have noted,3” Farber’s baseline allows feasible
regulation of significant environmental risks in situations in which
costs do not grossly outweigh benefits. Many of our environmental
statutes, however, do not require a finding of “significant” environ-
mental risk; in fact, several statutes simply list the pollutants to be
regulated without requiring any showing of risk, significant or not.3#
More importantly, Farber’s environmental baseline adds a kind of
rough-hewn cost-benefit analysis — according to which regulations
will be rejected if costs are “grossly disproportionate” to benefits —

32 See, e.g., RISK VERSUS RISK: TRADEOFFS IN PROTECTING HEALTH AND THE ENVI-
RONMENT (John D. Graham & Jonathan Baert Wiener eds., 1995); Cass R. Sunstein, Health-
Health Tradeoffs, 63 U. CHI. L. REV. 1533, 1535 (1996).

33 First suggested by Aaron Wildavsky in Ricker Is Safer, 60 PUB. INTEREST 23 (1980), the
“richer is safer” idea has spawned a large literature. See, e.g., Ralph L. Keeney, Mortality Risks
Induced by Economic Expenditures, 10 RISK ANALYSIS 147, 147 (1990); W. Kip Viscusi, Regulat-
ing the Regulators, 63 U. CHL L. REV. 1423, 1452 (1996).

34 See, e.g., Tammy O. Tengs & John D. Graham, The Opportunity Costs of Haphaszard Social
Investments in Life-Saving, in RISKS, COSTS, AND LIVES SAVED: GETTING BETTER RESULTS
FROM REGULATION 167 (Robert W. Hahn ed., 1996).

35 See, e.g., Ethyl Corp., 541 F.ad at 7 (upholding national ambient air quality standards for
lead).

36 See, e.g., Lead Indus. Ass'n v. EPA, 647 F.zd 1130, 1149 (D.C. Cir. 1980) (upholding an in-
terpretation of the Clean Air Act that disallowed consideration of economic and technological fea-
sibility in setting national ambient air quality standards).

37 See supra p. 1424.

38 See, e.g., Federal Water Pollution Control Act Amendments of 1972, 33 U.S.C. § 1317(a)1)
(1994) (referring to lists of covered toxic pollutants); Clean Air Amendments of 1970, 42 U.S.C.
§ 7412(b)1) (1994) (listing hazardous air pollutants),
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