REDUCTIONIST REGULATORY REFORM

Lisa Heinzerling*

With the American wilderness disappearing before our eyes, it
is easy to forget that the chainsaw and the bulldozer are not the
only threats our natural resources face. Wildlife, plants, indeed
entire ecosystems must also contend with pollution. The effects
of pollution on natural resources can be severe. Acid precipita-
tion produced by the long-range transport of sulfur dioxide and
nitrogen oxides has hurt forests, lakes, and streams.! Hormone-
disrupting chemicals such as dioxin and DDT have been associ-
ated with widespread reproductive and other problems in birds,
fish, and mammals.? Pesticides® and ozone-depleting chemicals*
have been implicated in the alarming decline of the world’s
frogs. These and other ecological consequences quite obviously
have more than one cause, but it seems safe to say that pollution
is among them.

* Visiting Professor, Yale Law School (Fall 1997); Professor of Law,
Georgetown University Law Center. I am grateful to Gerry Spann for
helpful discussion, and to Jo-Ellyn Sakowitz Klein and John Ritsick for
meticulous research assistance.

1. For a concise history of the scientific studies linking sulfur diox-
ide and nitrogen oxides with damage to water bodies and forests, see
John Harte, Acid Rain, in THE ENERGY-ENVIRONMENT CONNECTION 50
(Jack M. Hollander ed., 1992).

2. See Theo Colborn et al., Developmental Effects of Endocrine-
Disrupting Chemicals in Wildlife and Humans, 101 ENVIL. HEALTH PERSPEC-
TIVES 378, 378-79 (Oct. 1993). These effects are discussed at length in
THEO COLBORN ET AL, OUR STOLEN FUTURE (1996).

3. For a discussion of research linking severe deformities in frogs
in the Midwest and Canada in part to pesticides, see Tom Meersman,
Frog Research Puts Spotlight on Pesticides, STAR TRiB. (Minneapolis-St.Paul),
Feb. 16, 1997, at Al. ‘

4. For the initial study finding an association between declining
amphibian populations and increased UV-B radiation (itself attributa-
ble to ozone depletion caused by pollution), see A.R. Blaustein et al.,
UV Repair and Resistance to Solar UV-B in Amphibian Eggs: A Link to Popu-
lation Declines?, 91 ProC. NAT'L AcAD. Sc1. 1791 (Mar. 1, 1994). For criti-
cism of this study based on its use of laboratory conditions rather than
in situ testing, see Wade Roush, When Rigor Meets Reality, 269 Sc1. 313
(July 21, 1995).
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In recognition of these dangers, the express purpose of the
laws regulating pollution in this country is the protection of
human health and natural resources. Indeed, “protection of
human health and the environment” appears like a mantra in
virtually every one of our environmental laws.’ This statement of
purposes recognizes that pollution harms not only people, but
also other living things.

This regulatory system is under attack. Critics have charged
that the costs of many environmental regulations exceed their
benefits; that many regulations are cost-ineffective, or that there
are cheaper ways of achieving the same goals; that regulation
sometimes creates risks; and that government does not engage in
any sensible priority-setting.” Each of these critiques has led to a
prominent proposal for regulatory reform. Arguments that costs
too often outweigh benefits and that current regulation is cost-

5. Clean Air Act, 42 U.S.C. §§ 7408-09,7602(h) (1996) (national
ambient air quality standards to be set at level adequate to protect pub-
lic health and welfare; “welfare” defined to include natural resources);
Clean Water Act, 33 U.S.C. § 1313(c) (2) (A) (1997) (states’ water qual-
ity standards must protect public health or welfare, and must take into
account waters’ “use and value for public water supplies, propagation
of fish and wildlife, recreational purposes, and agricultural, industrial,
and other purposes”); Comprehensive Environmental Response, Liabil-
ity, and Compensation Act, 42 U.S.C. § 9621(d) (1) (1997) (hazardous
waste sites to be cleaned to level sufficient to assure “protection of
human health and the environment”); Federal Insecticide, Fungicide,
and Rodenticide Act, 7 U.S.C. §§ 136(a), 136(bb) (1997) (pesticide re-
gistration may be denied or limited if necessary to prevent “unreasona-
ble adverse effects on the environment,” defined to include “any un-
reasonable risk to man or the environment”); Resource Conservation
and Recovery Act, 42 U.S.C. § 6901 (1996) (purpose is to protect
human health and the environment); Toxic Substances Control Act, 15
U.S.C. § 2601(a) (1995) (purpose is to protect human health and the
environment).

6. For a persuasive argument that the Environmental Protection
Agency should make better use of pollution control laws to protect bio-
logical diversity, or “those environmental goals that reach beyond
human health concerns,” see Robert L. Fischman, Biological Diversity
and Environmental Protection: Authorities to Reduce Risk, 22 ENvTL. L. 435,
437 (1992).

7. For a lucid account of these critiques, see STEPHEN BREYER,
BREAKING THE VICIOUS CIRCLE: TOWARD EFFECTIVE RISk REGULATION
(1993).
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ineffective have led, naturally enough, to calls for increased reli-
ance on cost-benefit and cost-effectiveness analysis. Claims that
regulation increases risks have supported demands for greater at-
tention to risk tradeoffs. Complaints about the lack of priority-
setting have led to calls for increased use of comparative risk as-
sessment.® These critiques and their corresponding reforms, long
discussed in the academic literature, have recently arrived in po-
litical circles, most famously in the legislation accompanying the
Contract With America.’

Despite their superficial differences, these critiques and their
corresponding reforms share an important feature: they proceed
as if the sole goal of environmental law were to protect human
health. Critiques of the current regulatory system have made it
appear outlandish and counterproductive partly by assuming that
it has no purpose other than preventing premature human
death. And, if the analysis required by the proposed reforms is to
be kept to a manageable shape and size, then these reforms
must embody the same reductionism..

In Part I of this essay, I review the reductionist tendencies of
current critiques of environmental law. I then sketch how the
proposals for regulatory reform that have followed from these
critiques are also, in practice, likely to reflect a one-dimensional
view of the purposes of environmental law. I conclude by describ-
ing how this reductionism will likely undermine the express and
sensible purpose of virtually all of our environmental laws, which
is to protect both humans and the other living things around us.

I. REDUCTIONIST CRITIQUES

The literature critical of existing environmental regulation is
nearly as vast as the regulation itself, and I will not attempt to
capture all of the details and nuances of the debate here. Cer-
tainly there are critiques that recognize that one important pur-
pose of environmental law is to protect natural resources. Never-
theless, a substantial portion of the critical literature on

8. For a general discussion, see W. Kip Viscusi, Regulating the Regu-
lators, 63 U. CHI. L. Rev. 1423, 1436-55 (1996).

9. See Zygmunt Plater, Environmental Law as a Mirror of the Future:
Civic Values Confronting Market Force Dynamics in a Time of Counter-
revolution, 23 B.C. ENVTL. AFr. L. Rev. 733, 735 (1996) (cataloguing re-
forms proposed in the first 100 days of the 104th Congress).
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environmental regulation rests on an assumption that the only
goal of such regulation is to prevent premature human death.

This reductionism is evidenced in part by silence. One of the
most famous and influential critiques of current regulation, Jus-
tice Breyer’s book, Breaking the Vicious Circle,'® contains scarcely a
single reference to a living thing other than a human." The mes-
sage is that such things are irrelevant.

This reductionism is perhaps best exemplified, however, by the
positive evidence gathered in support of current critiques. Partic-
ularly striking is the ubiquitous use of a table of figures, com-
piled by an economist at the Office of Management and Budget
named John Morrall, comparing the cost per human life saved of
various federal regulations. According to Morrall’s figures, this
cost varies dramatically from regulation to regulation, from a low
of $100,000 per life saved, to a high of $72 billion. One-third of
the regulations on Morrall’s list reportedly cost over $100 million
for every life they save.!?

Morrall’s table has been offered in support of each of the criti-
ques of current regulation that I have mentioned. It has been re-
lied on to argue that the costs of many environmental regula-
tions exceed their benefits;!* that many regulations are cost-
ineffective, or that there are cheaper ways of saving human
lives;!* that expensive regulations endanger human lives by their
very expensiveness;'> and that government does not set priorities
in a rational manner.'® Indeed, it is rather rare to find an article

10. See supra note 7.

11. See Lisa Heinzerling, Political Science, 62 U. CHI. L. REv. 449, 463
(1995) (discussing BREYER, supra note 7).

12. See John F. Morrall III, A Review of the Record, REG. 25, 30 tbl.4
(Nov./Dec. 1986). For a critique of Morrall’s figures, see Lisa
Heinzerling, Regulatory Costs of Mythic Proportions, 107 YALE L]J. (Forth-
coming 1998) (finding that agencies’ implicit estimates of the costs per
life saved of the rules on Morrall’s list are as much as 1000 times lower
than the costs reported by Morrall, and that Morrall’s high costs are
largely due to his decisions to discount future lives saved and to de-
crease the agencies’ estimates of risk).

13. See Viscusi, Regulating the Regulators, supra note 8, at 1430-36.

14. See BREYER, supra note 7, at 22. '

15. See Viscusi, Regulating the Regulators, supra note 8, at 1451-55.

16. See Cass R. Sunstein, Legislative Foreword: Congress, Constitutional
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critiquing risk regulation that does not at least refer to Morrall’s
“widely circulated table,”" if not reproduce it in full.!®

Among other things, the all-purpose support provided by Mor-
rall’s table shows the close kinship among the different critiques
and their corresponding reforms. Advocates of better analysis of
cost-effectiveness, risk tradeoffs, and comparative risks have of-
fered their reforms in part as an alternative to the (controver-
sial) option of ‘cost-benefit analysis.”” On close inspection, how-
ever, all these reforms begin to look quite a lot alike.? The
common reliance on Morrall’s figures is telling in this regard.

Most important for present purposes, the pervasive reliance on
estimates of the costs per human life saved of federal regulations
is concrete evidence of the reductionist leanings of these criti-

Moments, and the Cost-Benefit State, 48 STAN. L. Rev. 247, 257-60 (1996).

17. Susan Rose-Ackerman, Regulatory Reform: Where Are We Going?,
31 WAkE FoRresT L. Rev. 581, 582 (1996).

18. Sources relying on Morrall’s table include the following:
BREYER, supra note 7, at 24-27 tbl.5; W. Kip Viscusi, FATAL TRADEOFFS:
PUBLIC AND PRIVATE RESPONSIBILITIES FOR Risk 264 tbl.14-5 (1992); Ran-
dall Lutter & John F. Morrall III, Health-Health Analysis: A New Way to
Evaluate Health and Safety Regulation, in THE MORTALITY COSTS OF REGU-
LATORY EXPENDITURES 59 (W. Kip Viscusi ed., 1994); Cass R. Sunstein,
Changing Images of the State: Well-Being and the State, 107 HARv. L. REv.
1303, 1318 tbl. 8 (1994); Cass R. Sunstein, Constitutionalism Afier the New
Deal, 101 HARv. L. Rev. 421, 451 n.133 (1987); W. Kip Viscusi, Equivalent

- Frames of Reference for Judging Risk Regulation Policies, 3 NY.U. ENvTL. LJ.
431, 450-52 tbl.2 (1994); W. Kip Viscusi, Toward a Diminished Role for Tort
Liability: Social Insurance, Government Regulation, and Contemporary Risks to
Health and Safety, 6 YALE J. ON REG. 65, 88-89 (1989).

19. See, e.g., Stephen F. Williams, The Era of “Risk-Risk” and the Prob-
lem of Keeping the APA Up to Date, 63 U. CHI. L. Rev. 1375, 1378 (1996)
(“Whatever the explanation for the hostility to cost-benefit analysis, . . .
it seems irrefutable that genera.l utilitarian tradeoffs encounter greater
resistance than does the balancmg of pure health-health risks.”).

20. For an argument that each of these basic reforms “may be de-
duced from a general more good than harm principle,” and indeed
from “ ‘well-recognized’ principles of rational decision making,” see
Edward W. Warren & Gary E. Marchant, "More Good Than Harm”: A
First Principle for Environmental Agencies and Reviewing Courts, 20 ECOLOGY
L.Q. 379, 418 (1993) (quoting NATIONAL ACADEMY OF SCIENCES, COMMIT-
TEE ON ENVIRONMENTAL DECISION MAKING, 2 DECISION MAKING IN THE EN-
VIRONMENTAL PROTECTION AGENCY 25-26 (1977)).
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ques. These estimates expressly exclude any consideration other
than saving human lives in judging the wisdom of regulation. It
thus should come as no surprise that a major conclusion of Mor-
rall’s original paper describing the costs per life saved of various
regulations was that safety regulations were more cost-effective
than health regulations.?! Safety regulations, by definition, pro-
tect only human lives. Regulation of cars’ steering columns, un-
vented space heaters, airplanes’ fire safety devices, and children’s
sleepwear, to name a few examples from Morrall’s table, help
only humans.?? Their full benefits are thus captured by an assess-
ment of their costs per human life saved. The same cannot be
said of health regulations pertaining to, for example, the produc-
tion and use of chemicals and the disposal of hazardous wastes.?
An estimate of the costs per human life saved of the latter regu-
lations will not capture the full benefits of these rules: benefits
which will range beyond human health to include ecological
consequences. Thus reductionist critiques tend to understate the
benefits and cost-effectiveness of the current regulatory system,
and to overstate its perverse results and lack of a rational
agenda. ‘

Other scholars have noted a different kind of reductionism in
this fixation on the number of people whom regulation saves
from premature death. Human beings, they have stressed, care
about more than the timing of their own deaths. They also care
about how death comes about, including whether it is the result
of voluntary or involuntary processes, whether the risk of death
is equitably or inequitably distributed, and whether the mecha-
nism of death poses a risk to future generations.* These non-

21. See Morrall, supra note 12, at 32-33.

22. Such regulations appear at the top of Morrall’s chart, which
lists regulations in declining order of cost-effectiveness. Id. at 30 tbl.4.

23. Such regulations appear at the bottom of Morrall’s chart. Id.

24. For a classic discussion of the research showing a divergence
in lay and expert perceptions of risk, which has spawned a huge body
of writing in law, political science, and cognitive psychology, see Paul
Slovic, Perception of Risk, 236 Sc1. 280 (1987). For important accounts of
the legal implications of this divergence, see Clayton P. Gillette &
James E. Krier, Risk, Courts, and Agencies, 138 U. PA. L. Rev. 1027 (1990);
Donald T. Hornstein, Reclaiming Environmental Law: A Normative Critique
of Comparative Risk Analysis, 92 CoLuM. L. Rev. 562 (1992).
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statistical features of risk, now familiar to any student of risk and
its regulation, figure importantly in the public’s perceptions of
risk. Yet they are ignored if the sole measure of regulatory suc-
cess is the prevention of premature death. There appears to be a
developing consensus that these features of risk are relevant to
regulatory decisionmaking.? Thus, I do not mean to suggest that
reductionism in all its forms has gone unnoticed and unad-
dressed in the debate on regulatory performance. But even the
attention to the nonstatistical features of risk takes human beings
to be its sole concern.

IL REDUCTIONIST REFORMS

Given the reductionist leanings of current critiques of the reg-
ulatory system, it is not surprising that the proposals for reform
that have grown out of these critiques exhibit the same reduc-
tionist impulses. I address each of the major proposals in turn.

A. Cost-Benefit Analysis'

From the beginning, the major environmental statutes in this
country have been criticized for paying insufficient attention to
costs.?6 Several of our most important environmental laws have,
in fact, been interpreted to forbid the consideration of costs in
the establishment of environmental standards.”’ In order to en-

25. See John D. Graham, The Risk Not Reduced, 3 NY.U. ENVIL. L].
382, 393 (1994). For a sustained defense of the consideration of non-
statistical features of risk in risk regulation, see Richard H. Pildes &
Cass R. Sunstein, Reinventing the Regulatory State, 62 U. CHI. L. Rev. 1, 36-
64 (1995). ‘

26. For an early criticism of the Clean Air Act on this score, see
James Krier, The Irrational National Air Quality Standards: Macro- and
Micro-Mistakes, 22 UCLA L. Rev. 323 (1974).

27. See, e.g., Tenn. Valley Auth. v. Hill, 437 U.S. 153 (1978) (once a
federal action is found to jeopardize an endangered species in viola-
tion of the Endangered Species Act, courts may not balance costs and
benefits in deciding whether to enjoin the federal action); Natural Re-
sources Defense Council, Inc. v. EPA, 824 F.2d 1146 (D.C. Cir. 1987)
(EPA may not consider costs in determining level of acceptable risk for
hazardous air pollutants under Clean Air Act); Lead Industries Ass’n, -
Inc. v. EPA, 647 F.2d 1130 (D.C. Cir. 1980) (EPA may not consider costs
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sure a favorable balance between costs and benefits, recent pro-.
posals for regulatory reform have advocated increased reliance
on cost-benefit analysis.?® For example, one provision of the legis-
lative package accompanying the Contract With America would
have required that all major federal regulations pass a cost-bene-
fit test.?

In theory, cost-benefit analysis does not require that the goals
of environmental law be reduced to one dimension: that of pro-
tecting human health. In practice, however, manageable cost-
benefit analysis will almost certainly involve this kind of reduc-
tionism, for the basic reason that the methods used to quantify
damages to natural resources are at present so immature. This
immaturity is true both of methods used to estimate risk to natu-
ral resources, and of methods used to value the estimated risk.

The Environmental Protection Agency (EPA) has only recently
issued guidelines for ecological risk assessment,® and some of
the most basic methodological questions remain unresolved.’! Of
particular importance is the fact that current methods for eco-
logical risk assessment operate sitespecifically; for example, they
help determine the risk of ecological harm caused by the appli-
cation of pesticide on a particular field.® They have not, thus

in setting National Ambient Air Quality Standards under Clean Air
Act); Hercules, Inc. v. EPA, 598 F.2d 91 (D.C. Cir. 1978) (EPA may not
consider costs in setting effluent limits for toxic water pollutants under
Clean Water Act).

28. Despite the prohibition on the consideration of costs in many
environmental statutes, many studies, using conventional cost-benefit
analysis, have concluded that the overall benefits of environmental re-
quirements overwhelm their overall costs. Se, e.g., Environmental Pro-
tection Agency, The Benefits and Costs of the Clean Air Act, 1970 to 1990,
Draft Report to Congress ES-11 (Apr. 1997); Costs and Benefits of Fed-
eral Regulations, 62 Fed. Reg. 39,352 (1997) (Office of Management
and Budget) (notice and request for comments).

29. See Job Creation and Wage Enhancement Act, H.R. 9, 104th
Cong., 1st Sess. § 3201 (1995); Risk Assessment and Cost Benefit Act of
1995, H.R. 1022, 104th Cong., 1st Sess. (1995).

30. Proposed Guidelines for Ecological Risk Assessment, 61 Fed.
Reg. 47,552 (1996).

31. See id. (listing questions for commenters to address).

32. See NAT'L REs. COUNCIL, ISSUES IN RISK ASSESSMENT 259-61
(1993).
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far, been used to determine the full ecological consequences of
a nationwide rule. Indeed, a growing number of researchers in-
sist that ecological theory is ill-equipped to range beyond site-
specific case studies to predict ecological consequences on a
broader scale.® Yet this is what ecological risk assessment would
be called upon to do if cost-benefit analysis became the standard
for major federal regulations.

The rather immature state of the science of ecological risk as-
sessment is also illustrated by the Forest Service’s efforts to im-
plement a regulation requiring that the agency’s plans for the
national forests, which pertain to future actions such as timber
harvests, protect “viable populations” of forest species.’ In at-
tempting to predict the effects of future uses on species viability,
the Forest Service uses the “Delphi” method, which is essentially
an opinion poll of experts.3S Strikingly subjective and utterly
opaque, this method involves asking panels of experts to estimate
the likelihood of species viability under various alternative
scenarios.%

Another basic challenge faced by ecological risk assessment is
the choice of the relevant endpoint. This choice is critical to the

33. See Sakotra Sarkar, Ecological Theory and Anuran Declines, 46 BI-
OSCIENCE 199 (Mar. 1996); see also KR. SHRADER-FRECHETTE & E.D. Mc.
Coy, METHOD IN ECOLOGY: STRATEGIES FOR CONSERVATION (1993); STUART
L. PiMmM, THE BALANCE OF NATURE: ECOLOGICAL ISSUES IN THE CONSERVA-
TION OF SPECIES AND COMMUNITIES (1991).

34. The planning requirement is set forth in the National Forest
Management Act of 1976, 16 U.S.C. § 1600-87 (1996). The viability re-
quirement appears at 36 C.FR. § 219.19 (1996). For a wonderful and
thoughtful account of the Forest Service’s implementation of the viabil-
ity requirement, see Oliver A. Houck, On the Law of Biodiversity and
Ecosystem Management, 81 MINN. L. Rev. 869 (1997).

35. See US. FOREST SERV., U.S. BUREAU OF LAND MANAGEMENT, FINAL
SUPPLEMENTAL ENVIRONMENTAL IMPACT STATEMENT ON MANAGEMENT OF
HABITAT FOR LATE-SUCCESSIONAL AND OLD-GROWTH FOREST RELATED SPE-
CIES WITHIN THE RANGE OF THE NORTHERN SPOTTED OWwL 116-17 (1994).

36. For a description of the Delphi method, see DOUGLAS N. SWAN-
STON ET AL., U.S. DEP'T OF AGRICULTURE, FOREST SERV., PACIFIC NORTH-
WEST RESEARCH STATION GENERAL TECHNICAL REPORT, SCIENTIFIC INFORMA-
TION AND THE TONGASS LAND MANAGEMENT PLAN: KEY FINDINGS FROM THE
SCIENTIFIC LITERATURE, SPECIES ASSESSMENTS, RESOURCE ANALYSES, WORK-
SHOPS AND RisK ASSESSMENT PANELS 386 (Nov. 1996).
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