THE RIGHTS OF STATISTICAL PEOPLE

Lisa Heinzerling*

The use of cost-benefit analysis to evaluate the wisdom of life-
saving regulatory programs presents a puzzle. Deciding to allow one per-
son to harm, even to kill, another person on the basis of how much it
costs the person doing the harm to refrain from doing it denies the person
harmed a right against harm. It makes a person’s freedom from harm,
indeed her life, contingent upon the financial profile of the life-
threatening activity.

The puzzle is that we do not allow this kind of cost-benefit balanc-
ing in all life-threatening contexts. We do not, for example, believe that
so long as it is worth $10 million to one person to see another person
dead, and so long as current estimates of the value of human life are
lower than $10 million, it is acceptable for the first person to shoot and
kill the second. Indeed, in this setting we refrain entirely from placing a
monetary value on life. Yet when it comes to regulatory programs that
prevent deaths—deaths also due to the actions of other people—it has
become commonplace to argue that the people doing the harm should be
allowed to act so long as it would cost more for them to stop doing the
harm than the harm is worth in monetary terms. Why are these two situa-
tions coming to be viewed so differently?

In this Comment, I argue that the use of cost-benefit analysis to
evaluate life-saving regulatory programs has, in a society that eschews
reliance on cost-benefit analysis in other life-saving situations, been
justified by the creation of a new kind of entity—the statistical person. A
primary feature of the statistical person, as I will explain, is that she is
unidentified; she is no one’s sister, or daughter, or mother. Indeed, in one
conception, the statistical person is not a person at all, but rather only a
collection of risks. By distinguishing statistical lives from the lives of
those we know, economic analysts have attempted to sidestep the uncom-
fortable fact that most of us profess ourselves quite incapable of identi-
fying the monetary equivalent of the lives of our sisters, daughters, moth-
ers, and friends.

The framing of life in statistical terms has generated, for statistical
people, two disadvantages not suffered by those whose lives are not so
framed. First, the people whose lives are framed in statistical terms are
explicitly priced in advance of their deaths. Second, this pricing has
come to vary depending on the age, health, disability status, and wealth
of the people who might be harmed. Thus the most basic kind of right—
the right to be protected from physical harm caused by other people, on
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he right to be protected from physical harm caused by other people, on
equal terms with other people—is denied to those whose lives are framed
in statistical terms.

Despite the increasing importance of the concept of statistical life in
informing regulatory policy, regulatory scholars to date have not pro-
vided a standard definition of the statistical life. There are two possible
conceptions of statistical life. According to the first conception, a statis-
tical life is a life expected to be lost as a function of probabilities of
death applied to a population of persons. On this understanding, the sali-
ent features of the statistical life are unidentifiability and uncertainty: the
person who is expected to die is not identifiable before (or perhaps even
after) death, and the probabilistic estimates are uncertain. The second
conception of statistical life is that it is not a life at all, but only an ag-
gregation of relatively small risks of harm to the individuals in a popula-
tion. These risks can be summed, together with the size of the popula-
tion, to estimate how many lives are likely to be lost as a result of the
risk. But, under this conception, “statistical life” refers to the collective
risk, not to life itself.

Neither of these two conceptions of the statistical life justifies the
differential treatment that regulatory policy has begun to afford statistical
and nonstatistical life. Identifiability does not explain our differing re-
sponses to situations that threaten the lives of others; our varying reac-
tions likely have more to do with identifying with the victim of the threat.
Moreover, any person in a situation of risk can be framed in statistical or
nonstatistical terms. Making regulatory policy turn on this framing
threatens to ratify the apathy or prejudice society may exhibit toward
certain kinds of people or certain kinds of risks. As for uncertainty, the
analytical devices that have sprung up around statistical lives—moneti-
zation according to willingness-to-pay and according to age, health, and
disability—simply have nothing to do with the uncertainty of estimates
of physical risk. Using monetary valuations, and discriminatory ones at
that, to adjust for scientific uncertainty cloaks scientific uncertainty in the
garb of moral choice. It is, among other things, a strange commentary on
our times that it has proven easier to persuade regulatory agencies to
abandon their longstanding commitment to the equal worth of human
lives than it has proven to persuade them that their scientific analysis is
unsound.

The idea that a statistical life is really not a life at all, but only an
aggregation of relatively small risks of harm, also does not justify differ-
ential treatment of statistical and nonstatistical lives. Close examination
of the manipulations analysts perform on the monetary valuation of sta-
tistical life—including discounting and adjusting for life-years saved—
reveals that these analysts in fact treat statistical lives as lives, and not
merely as collections of small risks. Since the statistical life, according to
this second conception, turns out to be a life after all, and not simply an
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aggregation of risks, the ground for distinguishing it from nonstatistical
lives evaporates.

I. DISCRIMINATORY PRICING

Much modern regulation aims to prevent people from being killed
by the actions of other people. In discussing the benefits of this kind of
regulation, regulators often refer to the lives of the people who would
have died without the regulation as “statistical.””! Below, this Comment
will develop and explore several different possible meanings of statistical
life. For now, I would like to establish how important the modifier “sta-
tistical” has become in influencing the discourse concerning life-saving
measures. In particular, I will try to show how common it has become to
strip statistical lives of rights against harm enjoyed by those whose lives
are not described in statistical terms.

People whose lives are described in statistical terms suffer from two
large disadvantages. First, the lives of statistical people are explicitly
priced in advance of their deaths. We are told, for example, that the life
of a statistical person is worth $5.8 million to the Environmental Protec-
tion Agency,® $2.5 million to the Department of Transportation,® and
$5 million to the Consumer Product Safety Commission.* The analysts
who have helped develop these monetary values readily explain that the
values do not apply to “identified” lives, nor to the deaths of “named in-
dividuals,” but only to “statistical” lives.” They deny having any special
knowledge of the value of identified lives, and they appear to tolerate, if
not embrace, the widely held assumption that we will do more to avoid
the death of an identified person than to avoid the death of a statistical
person.® As a result, identified lives remain unpriced while statistical
lives wear price tags.

1. For a recent example, see Control of Air Pollution from New Motor Vehicles:
Proposed Tier 2 Motor Vehicle Emissions Standards and Gasoline Sulfur Control Re-
qgirements, 64 Fed. Reg. 26,004, 26,079 (1999) (to be codified at 40 C.FR. pts. 80, 85~
86).

2. See Radon in Drinking Water Health Risk Reduction and Cost Analysis, 64 Fed.
Reg. 9560, 9576 (1999).

3. See Memorandum from Walter B. McCormick, Jr., General Counsel, U.S. Dep’t
of Transp., & Jeffrey N. Shane, Assistant Secretary for Policy and Int’l Affairs, U.S. Dep’t
of Transp., to Assistant Secretaries and Modal Adm’rs, U.S. Dep’t of Transp., Treatment of
Value of Life and Injuries in Preparing Economic Evaluations 2 (Jan. 8, 1993) (on file with
the Harvard Environmental Law Review) [hereinafter McCormick & Shane].

4. See U.S. CONSUMER PROD. SAFETY COMM’N, ESTIMATING THE COST TO SOCIETY
OF COoNSUMER PropucTt INJURIES: THE REVISED INJURY COST MODEL 6-8 (Jan. 1998).

5. See W. Kip Viscusi, FATAL TRADEOFFS: PUBLIC AND PRIVATE RESPONSIBILITIES
FOR Risk 21 (1992) [hereinafter Viscusl, FATAL TRADEOFFs]; Thomas C. Schelling, The
Life You Save May Be Your Own, in THOMAS C. SCHELLING, CHOICE AND CONSEQUENCES
113 (1984).

6. See generally Viscusi, FATAL TRADEOFFS, supra note 5, at 21, 29.
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It might be argued that, in fact, our legal system prices identified
lives as well: the tort system has for many years effectively priced
identified human lives by awarding compensation for wrongful deaths.”
Because the tort system responds to harms that have already occurred,
and because its remedy is money damages, the system faces a choice
between not providing financial compensation for wrongful deaths, be-
cause lives are priceless, or providing compensation for them and risking
damage to the belief that human lives are beyond price. Refusing to com-
pensate at all for a death caused by wrongful action would seem a per-
verse way of giving force to a belief in the pricelessness of human life.
Thus tort law, at least, can plausibly place a monetary value on human
life for purposes of retrospective compensation, and at the same time
hold to the belief that human lives should remain, in a fundamental
sense, unpriced.

Resolving the contradiction between pricelessness and pricing when
a monetary value is placed on human lives in advance of death presents a
more difficult conundrum. In that case, the government in essence de-
cides that it is not worth more than a certain finite sum of money to pre-
vent someone from dying, even when death will come about through the
actions of another person, and even when the person being killed has
done nothing wrong. This proposition is equivalent to saying that a per-
son can kill another person if it would cost too much to avoid killing her.
This is a striking proposition, and so far one that has been applied only to
lives described in statistical terms. Indeed, as mentioned above, the major
writers in the literature on the pricing of human lives take pains to em-
phasize that they are discussing only statistical lives.® Government ana-
lysts have been equally fastidious about the distinction between the value
of an identifiable life and the value of a statistical life.?

The second disadvantage to being a statistical person is that statisti-
cal lives are valued differently from each other on the basis of character-
istics not used to distinguish among nonstatistical lives. Some analysts
lately have become dissatisfied with the practice of placing an equal
monetary value on all statistical lives. Lives are never saved, they ob-

7. See GuIDO CALABRESI, IDEALS, BELIEFS, ATTITUDES, AND THE Law 89 (1985).
8. See, e.g., Viscusl, FATAL TRADEOFFS, supra note 5, at 19.
9. An internal memo of the Department of Transportation advises:

Under limited circumstances, computational procedures in investment analyses
may require insertion of an explicit value for fatalities averted. In such limited
cases, the [willingness-to-pay] value can be used, but the accompanying text
should avoid implying that the Department has set a dollar price on lives or
injuries. Rather than saying something like, “The Office of the Secretary has
set the value of life at $2.5 million dollars . ..” the preferable language would
be more like, “Economic research indicates that $2.5 million per statistical
life saved is a reasonable estimate of people’s willingness to pay for safety.”

McCormick & Shane, supra note 3, at 4 (emphasis added).
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serve, but only prolonged, and thus, it only makes sense to ask by how
much regulation prolongs the lives it protects.’ Thus, we now see a pa-
rade of normally equality-minded writers extolling the virtues of evalu-
ating regulatory action on the basis of the number of “quality-adjusted
life-years” saved by it."!! (Often the concept goes by the even more occlu-
sive abbreviation “QALY.”) This technical approach obscures its impli-
cations: that regulation saving the statistical lives of the elderly, the sick,
and the disabled will be a lower priority than regulation saving the statis-
tical lives of the young, the healthy, and the able-bodied. One’s age,
health, and disability status suddenly have become good grounds for dis-
tinguishing the value of one’s life from another, for the explicit reason
that the lives of those situated on the undesirable side of the statuses of
age, health, and ability (the elderly, the sick, and the disabled) are worth
less than the lives on the desirable side.'? And, although few analysts will
admit it, the upshot of the prevailing method for valuing statistical
lives—which asks how much individuals are willing to pay to reduce risk
in their own lives—also favors the statistical lives of the rich over the
statistical lives of the poor.”

The disaggregation of statistical lives based on characteristics like
age, health, disability status, and wealth deserves notice not only because
of the inequality it facilitates, but also because it subtly alters the very
concept of statistical life. Although the concept of statistical life has sev-
eral possible meanings, all of these meanings contain one common fea-
ture: a statistical life is an unidentified life. We do not know the names of
statistical people. Indeed, prior to the recent interest in disaggregating
statistical people, one would have said that we know nothing about sta-
tistical people except that they are humans. But now, we are beginning to
learn various facts about the statistical people whom regulation affects,

10. See, e.g., Cass R. Sunstein, Bad Deaths, 14 J. Risk & UNCERTAINTY 259, 260
(1997).

11. See, e.g., Richard H. Pildes & Cass R. Sunstein, Reinventing the Regulatory
State, 62 U. CH1. L. REv. 1, 83-85 (1995).

12. The Food and Drug Administration recently described the benefits of a rule in
terms of the “quality-adjusted life-days™ affected by the rule. Preliminary Regulatory Im-
pact Analysis and Initial Regulatory Flexibility Analysis of the Proposed Rule to Require
Refrigeration of Shell Eggs at Retail and Safe Handling Labels, 64 Fed. Reg. 36,516,
36,522 (1999). The Environmental Protection Agency (“EPA”) has been slower to embrace
QALYs as the measure of the benefits of its rules. Compare Regulatory Impact Analysis
for the Petroleum Refineries NESHAP, EPA Office of Air Quality Planning and Standards,
EPA-452/R-004, at 174 (Aug. 1995) (suggesting that “[I]ife years saved may be a more
relevant measure” of regulatory benefits than lives saved) with EPA, THE BENEFITS AND
Costs OF THE CLEAN AIR AcT: 1970 To 1990, EPA Office of Air and Radiation, at ES-9
(1997) (noting problems associated with calculating life-saving benefits based on life-years
‘saved).

13. See W. Kip Viscusi, Equivalent Frames of Reference for Judging Risk Regula-
tion Policies, 3 N.Y.U. ENvTL. L.J. 431, 447 (1994) (“[T)he United States Department of
Transportation should want to place a higher value of life on the well-being of the lives of
airline passengers than those killed in motor-vehicle crashes because the airline passengers
have a higher income.”).
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such as whether they are young or old, healthy or unhealthy. We should
expect that, if this disaggregation continues, we will soon know whether
the statistical lives relevant to a regulatory decision are men or women,
white or black, infants or preschoolers.

The evaluation of life expectancy alone has the potential to intro-
duce many such specific features of a person’s identity into the regulatory
equation. A large lurking question, neglected in the recent rush to em-
brace QALYs, is what baseline level of life expectancy to use in calcu-
lating the life-years lost due to a given hazard." In keeping with the
whole premise of the QALY movement—that only the portion of life
actually lost due to regulation should concern regulators—there is good
reason to expect that the baseline level will be the life expectancy of the
group to which the affected people belong, insofar as group identity is an
important determinant of life expectancy.”” Thus, one can imagine race,
ethnicity, socioeconomic status, gender, and other life expectancy-related
characteristics all being fed, quite invisibly, into the equation that deter-
mines the worth of a person’s life. In this way, the very identifiedness
that, when it comes to nonstatistical people, helps justify their equal
protection from harm, becomes, for statistical people, the very thing that
leads to inequality among them.

Whether consciously or unconsciously, analysts have softened the
discriminatory appearance of these analytic developments in two ways.
First, rather than using as a baseline the life expectancy of the specific
group to which the affected statistical people belong, analysts typically
use the average life expectancy of the whole population. For example, in
one influential analysis,'® Robert Hahn of the American Enterprise Insti-
tute calculated life-years saved by comparing the average age of death from
broad categories of hazards—such as “accident,” “fire,” “worker injury,” and
“cancer”—to estimates of the average life expectancy of the entire popu-
lation of people of a given age.!” The use of overall life expectancy as the
baseline for comparison avoids the awkward fact that life expectancy is
strongly associated with statuses like race, gender, disability, and socio-
economic status. While it may be that analysts like Hahn use overall life
expectancy rather than the specific life expectancy of the group to which

14. See Lisa Heinzerling, Environmental Law and the Present Future, 87 Geo. L.J.
2025, 2062, 2075-76 (1999).

15. Professor Revesz has proposed that regulatory analysts consider the “age
profiles” of the population targeted by regulation. See Richard L. Revesz, Environmental
Regulation, Cost-Benefit Analysis, and the Discounting of Human Lives, 99 CoLuM. L. REV.
941, 967 n.120 (1999).

16. The Office of Management and Budget relies heavily on Hahn’s analysis in de-
veloping its own estimates of the costs and benefits of environmental regulation. See
OFFICE OF INFO. AND REGULATORY AFFAIRS, OFFICE OF MANAGEMENT & BUDGET, RE-
PORT TO CONGRESS ON THE COSTS AND BENEFITS OF FEDERAL REGULATIONS 16 (1998).

17. See Robert W. Hahn, Regulatory Reform: What Do the Government’s Numbers
Tell Us?, in Risks, COSTS, AND LIVES SAVED 208, 247 n.40 (Robert W. Hahn ed., 1996).
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the target population belongs as a means of avoiding inappropriate dis-
tinctions between classes of people, one must then wonder why the same
concern for equality does not persuade them to abandon the entire QALY
project.'®

A second way analysts have attempted to soften the discriminatory
thrust of currently popular methods of valuing human life is to avoid
making these valuations, and thus, life-saving policies, turn on ability,
rather than willingness, to pay. In other words, they have tried to dilute
the effect of wealth on the valuation of life. Professor Kornhauser, for
example, suggests that life be valued according to the preferences of a
group that has an “acceptable” level of wealth, such as the median wealth
of the overall population.!” Similarly, Professor Revesz proposes valuing
lives based on the preferences of a population having “representative
characteristics of the population of the United States,” and argues that
valuations be adjusted upward where the subjects of willingness-to-pay
studies “have relatively low incomes” compared to the group targeted by
regulation.?? Under both proposals, of course, wealth would still deter-
mine the willingness to pay for risk reduction and thus the value of sta-
tistical life, but the value of life would be nudged upwards by excluding
the highly income-constrained preferences of the worst off among us.

Thus, analysts have obscured—but not eliminated—the unequal
protection of life afforded by identifying the features of human lives that
make them worth saving or not. Most important for present purposes,
however, is the fact that analysts have often used the bare adjective “sta-
tistical” to justify their pricing of, and discriminations among, human
lives.?! What is it about statistical lives that supposedly makes them so
expendable? Answering this question requires an exploration of the dif-
ferent possible meanings of statistical life.

II. UNIDENTIFIABILITY AND UNCERTAINTY

The literature on risk and its regulation contains two different con-
ceptions of the statistical life. According to the first conception, the sta-
tistical life is a life expected to be lost as a function of probabilities of
death applied to a population of persons. The person expected to die is
not identifiable in advance of death, and the probabilistic estimates are

18. See Heinzerling, Environmental Law and the Present Future, supra note 14, at
2075-76.

19. See Lewis A. Kornhauser, The Value of Life, 38 CLEv. ST. L. Rev. 209, 221-22
(1990).

20. Revesz, supra note 15, at 967-68.

21. See, e.g., Jeremy D. Fraiberg & Michael J. Trebilcock, Risk Regulation: Techno-
cratic and Democratic Tools for Regulatory Reform, 43 McGiLL L.J. 835, 860 (1998);
James F. Blumstein, Rational Medical Resources: A Constitutional, Legal, and Policy
Analysis, 59 Tex. L. REv. 1345, 1353-54 (1981).
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uncertain.? However, neither unidentifiability nor uncertainty justifies
differential protection against harm for statistical and nonstatistical peo-
ple.

A. Unidentifiability

One of the features thought to set the statistical life apart from the
nonstatistical life is unidentifiability. We will spend a fortune, it is regu-
larly remarked, to rescue miners trapped in a mine, or a little girl trapped
in a well, or a downed balloonist, but we will not spend an equivalent
amount to protect these people from getting in harm’s way in the first
place.? Observers have asserted that the identifiedness of the miners, the
little girl, and the balloonist makes us especially willing to help them.?
As an empirical matter, this assertion is unproved and probably mistaken.
As a normative matter, it seems clear that the rights of people not to be
harmed should not depend on the identifiedness of the people who will be
harmed.

There is good reason to believe that our willingness to spend money,
time, and other resources to save someone from harm does not turn on
the identifiedness of the person who will be harmed unless we intervene.
When Tylenol capsules were contaminated with cyanide and placed on
the market in the fall of 1982, no one knew which capsules contained the
cyanide. Accordingly, no one knew who would be poisoned if no preven-
tive measures were taken. This unidentifiedness did not soften the re-
sponse that followed the first poisonings. Indeed, it arguably magnified it,
as unidentifiedness is a close cousin of the awful randomness—associ-
ated with terrorists and criminal maniacs—that many people uniquely
fear.®

Contrast our response to the Tylenol poisonings with an equally fa-
miliar response to an identified life. Many of us who live in large urban
areas come face to face, weekly if not daily, with homeless people who
look cold, hungry, desperate, and sick. Often these people explicitly ask
for our help and we do not give it. Or we give a little—a dime, a quarter,
a dollar or two—enough to assuage our comsciences but not enough
really to help. Yet it is hard to imagine a more clearly identified person in
need.

22. Scholars who appear to embrace this conception of a statistical life include,
among many others, Charles Fried and W. Kip Viscusi. See Viscusl, supra note 5, at 21.
See generally Charles Fried, The Value of Life, 82 HARv. L. REv. 1415 (1969).

23. See, e.g., GUIDO CALABRESI & PHILIP BoBBITT, TRAGIC CHOICES 20-21 (1978);
Fried, supra note 22, at 1415.

24. See Fried, supra note 22, at 1428-33 (labeling this the “personalist” argument).

25. See Murder by Capsule, N.Y. TiMEs, Oct. 5, 1982, at A30.
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