TERRORISM, TOXICS, AND TORT
LisA HEINZERLING'

Following the September 11 terrortist attacks, our country found itself in the
grip of a kind of fear previously unknown to most of us—fear of an unknown
and unpredictable enemy, beyond our control, impossible to predict, lurking
everywhere but visible nowhere. With the anthrax threat following hard on the
heels of the September 11 attacks, it seemed possible that even the enemy’s
methods had become stealthy; we felt compelled to be on the lookout not just for
knives and airplanes, but also for powdery substances and symptoms of the flu.
It would have been peculiar not to have felt at least a little vulnerable.

" Although September 11 undoubtedly marked a watershed in our nation’s
history in many ways, the kind of fear that enveloped many of us following the
terrorist attacks was not new to all of us. It was the same kind of fear that had
spread like wildfire through countless communities exposed, not to terrorist
threats, but to dioxin, mercury, arsenic, asbestos, plutonium, and the like. Toxics
and terrorism share these characteristics: they are lethal, uncerstain, unpredictable,
uncontrollable, unjust, involuntary, and potentially catastrophic. As decades of
psychological and sociological research attests, these are the kinds of attributes
that make certain risks very scary indeed.'

In many cases, as any student of tort law well knows, plaintiffs who complain
about toxic exposures caused by the carelessness and indifference of others often
have only their fear to offer courts evaluating their complaints: maybe it is too
early for them to have fallen ill from their exposures, or maybe they cannot prove
the illness they do have was caused by the exposures, or maybe all of the experts
who might have testified that their illness was linked to toxics have had their
testimony thrown out by judges who do not believe in modern risk assessment.
Yet, when fear is all a plaintiff has, most often it’s not enough.

Courts give many reasons for this result. Prominent among them is the sense
that the fearful are not “truly injured” in the way that the physically harmed are,
and that to allow recovery by the merely fearful will be to draw resources away
from the truly injured.’ Closely related to this is the perception that people who
are fearful as a result of toxic exposures are not thinking clearly; perhaps they are
even a little weak. We are all exposed to toxics, all the time, the Supreme Court
has reminded us, in a decision denying relief to 2 man who was afraid he would
get cancer because his job had left him covered from head to toe with asbestos
on a daily basis.! Exposure to toxic chemicals in adults’ drinking water and
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babies’ bathing water, opined another court, is simply not a traumatic stressor on
the order of earthquakes, tornadoes, or overt acts of physical violence.?

Even before September 11, these disbelieving and dismissive reactions to fear-
based claims were unwarranted. In this essay, I will, first, briefly lay out the
considerable research showing that individual anxieties and social traumas arising
out of toxic exposutes are a sign of neither eccentricity nor malingering; on the
contrary, they are strikingly common and predictable reactions to toxic events.
I will go on to suggest that after September 11, hostility to fear-based tort claims
is even less defensible. Our collective reaction to the events of September 11—a
reaction characterized by widespread fear, anxiety, and depression—should make
us more sympathetic to, and less dismissive of, tort claims grounded in fear.

Prolonged, uncertain, uncontrollable threats—threats like those posed by both
terrorism and toxic contamination—arouse special anxieties in many people,
anxieties that can have large effects on individuals and communities. When
radiation escaped from the nuclear power plant at Three Mile Island, when cancer
began to appear in families who drew their water from wells near an industrial site
in Woburn, Massachusetts, and when known catcinogens were found seeping into
the basements of homes near Love Canal in New York, the affected individuals
and communities experienced a series of social and psychological responses,
responses that should be familiar to anyone who has followed the reactions to the
events of September 11.

Individuals who have been exposed to substances whose harmful physical
effects likely will not become manifest for years, perhaps decades, have suffered
a wide range of adverse psychological responses to these exposures. These
responses include anxiety and anguish about their future health, depression, and
physical conditions linked to their emotional distress, such as fatigue and
insomnia, headaches, and stomach problems.® Where only time will tell whether
a person will become sick from toxic exposures, the waiting can almost be worse
than the sickness. A military veteran exposed to radiation during atomic testing
described the awful uncertainty engendered by latent risk in this way: “the worst
would be better than this.”

Studies of communities that have experienced prolonged exposure to risk have
also revealed large and adverse effects on the communities themselves, beyond
the individual reactions just described. Kai Erickson describes the phenomenon
well:

The experience of trauma, at its worst, can mean not only a loss of confidence in
the self but a loss of confidence in the scaffolding of family and community, in the
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