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Introduction:
 “Labor is most often a poor person’s only asset. A growth process that is not associated with job creation may therefore fail to reduce poverty”.
 
While this observation captures part of the significance of labour markets, it can be restated in somewhat stronger terms. Labour markets are the most important conduit between economic growth and social welfare (ILO, 2006): what happens or fails to happen in labour markets is critical to the dispersion of gains from economic growth and to economic security.  
The link with poverty is clear. Virtually by definition, labor is the only asset of those who are poor, unless they have access to capital, usually land, with which to engage in subsistence activities.  A growth process that is delinked from, or has only an attenuated relationship to, job creation will not, cannot, reduce poverty, at least in the absence of robust mechanisms for redistribution.  Yet this is a situation that virtually defines the state of many developing countries.  

But so is the link between labour markets and economic security. Across the industrialized world, a range of regulatory reforms and policy shifts backstopped by an emphasis on fiscal austerity, at least insofar as ‘social’ expenditures are concerned, have all converged to render citizens more reliant on participation in markets to avoid poverty and ensure basic economic security. In the developing world, labour markets now play more central role too.  Subsistence and traditional economic activities are under pressure as a result of reforms to land law and other development initiatives designed foster higher, more productive economic uses of land for development.   Family-, kinship- and community-based networks of support are shifting and/or eroding at the same time, increasing the likelihood that, for most people, basic economic security becomes simply co-extensive with accessing labour market work on adequate terms.
The same features that render labour markets central to economic security also mean that labour markets effectively ‘produce’ much of the current income distribution. The (mal)distribution of the benefits of economic growth, both within and among states, is arguably the central development conundrum of our time.
  The fortunes of states in the global economy are diverging at an increasing rate. The economies of the industrialized states continue to grow, if at a slower pace than during the ‘golden age’ of the post-World War II era.  However, the position of middle countries has collapsed; most have now joined the ranks of the very poorest
, and the prospects for this group are dire.  Some states have seen negative growth, that is, their economies have literally contracted for a significant period of time during the last generation. The inability of so many states to prosper and improve their position vis-à-vis other states in turn engenders a host of questions about the justice and sustainability of the international order.

The story of internal inequality is related and no better.  What a number of commentators have observed about the economy of the United States is true to some degree elsewhere as well.  The gains from growth have been highly, sometimes extraordinarily, concentrated in the last generation, with those in the upper income stratum capturing the lion’s share while those at the bottom have languished and fallen further behind.
  Even the middle class has failed to benefit from the long stretch of economic growth that is now ending.

The failure of wages to keep pace with inflation and to reflect the gains in worker productivity in the last generation is part of the story.  So is the shift in the distribution of income from wages to capital. Both are, in part, a function of regulatory and policy decisions: while a series of factors - the reorganization of work, changing returns to skill and trade-related restructuring, for example – is routinely identified as the source of workers’ woes, there is general agreement that the state of workers’ rights, labour market institutions and social insurance and protection policies is also part of the equation, as is the largest matrix of rules and policies in which they are embedded.
  
All this suggests that labour markets are central to the project of development, particularly one whose aims extend beyond the mere measurement of economic growth
, and that heightened attention to the specific institutional and regulatory conditions under which people are incorporated into formal labour markets is now indicated.  And if the state of work is a useful index of the character and trajectory of development in general, zeroing in on informal markets and contemporary debates about labour market formalization gives us a more precise window on some key issues on the horizon.
Context:  why the interest in informal labour market? 
If work is central to development, it is no mystery why informal labour markets are the key to labour policy in the developing world: it is simply impossible to talk about work or workers for very long without thinking about the structure and operation of informal markets.  Although in many states there are labour market institutions and social protection schemes that rival in ambition if not generosity those found in the industrialized world, they typically reach only a limited part of the working population: the rest of the workforce is effectively untouched by the regulatory state and, for both legal and practical purposes, beyond the scope of work-related benefits and protections extended to those in the formal sector.
  In Latin America, for example, about half the population in the region works in informal markets
; elsewhere, the percentage may be much lower.
 Everywhere, the vast majority of the working poor are in informal markets, and a disproportionate number of those in informal markets are women.
  In other words, there is significant overlap between those who are excluded from the benefits associated with formalization and those who are poor and without voice and influence or otherwise marginalized at work.  
For these reasons, labour market formalization has long been a significant marker of economic progress for workers.  Because of the overlap between precarious or ‘bad’ work and work in the informal sector, the formalization of work is still regarded as the route to better wages and working conditions and overall economic security for workers. The ILO, for example, sees the progressive formalization of the informal economy as a linchpin in the promotion of its ‘decent work’ agenda in the developing world.
 
Despite the enthusiasm displayed for formalization, here I hypothesize that the connection between labour market formality and better work is now coming apart.  Because of a series of transformations in the organization and regulation of work – for example, the vertical disintegration of production
 and the recontractualization of the employment relationship; the re-regulation of labour markets and the consequent ‘flexibilization’ of work, much of which undermines labour standards and shifts risk from employers to employees
 – the attribution of better work to the formal sector may now be better described as a contingent claim rather than something that can be maintained as a general rule. At minimum, the normalization of atypical forms of work in the formal sector and the precarious employment that often results
, has made it clear that there is no necessary connection between work that is formal and work that is ‘good’, at least as traditionally defined. For this reason, I want to suggest that advocates of labour market reform need to ask a more specific and focused set of questions: Formalization for what purposes? And what, in the ways of norms, practices, entitlements, is being formalized?
 
Situating formalization in development:

Labour market formalization is now a key element of contemporary development policy. The first thing to observe is that it is not obvious that this should be the case.  It was once thought, for example, that the evolution and formalization of labour markets was simply an incident of development, an event that occurred in tandem with the processes of economic ‘modernization’. Yet as Manuel Castells and others have pointed out, it is now evident that formalization no longer follows automatically from development
; rather, it is entirely possible to have a burgeoning informal sector embedded in highly industrialized economies.  It may even be that the continuity or emergence of an informal sector along side a formal labour market is now a normal facet of economic life in the global economy.  Global cities in the North as well as the South now routinely appear to exhibit both.

Formal labour markets are not only associated with better working conditions; they are also associated with greater productivity and growth. It is for the latter reason that labour market formalization has attracted the eye of development reformers.  Yet an examination of labour formalization as a development strategy suggests a tension with the goal of better work. Alongside an associated set of reforms to social protection, the entry into formal labour markets, on its own, may hold little promise for improving the status of workers; it may even impair it. 
The contrasting uses and effects of labour market formalization are evident two narratives now circulating in the international order, one from the ILO and one from the World Bank, both of which focus on labour markets in Latin America.
Locating Informal Work: Categories and definitions:
In 2002, the ILO defined the informal economy as “all economic activities by workers and economic units that are – in law or in practice – not covered or insufficiently covered by formal arrangements.” 
 This definition captures three situations or types of informal activities:
· those not included in the law, which means that they are operating outside the formal reach of the law; 
· those not covered in practice, which means that – although they are operating within the formal reach of the law, the law is not applied or not enforced; 
· activities in which the law discourages compliance because, for example, legal rules and procedures are inappropriate, burdensome, or impose excessive costs.

One of the things that hampers discussion of informal work is the use of concepts and categories that reflect a set of assumptions about the organization of work and the operation of labour markets in a particular geographic and historical context: the industrialized north of the twentieth century. Elsewhere and at other times, these concepts and categories are much less functional; sometimes they pose profound barriers to even accurately perceiving the nature and quality of economic activity. For example, they exclude those engaged in subsistence activity, they are unlikely to capture contexts in which market work is intermingled with non-market work, and they will leave out various forms of unpaid work altogether, notwithstanding that such work may be effectively obligatory for those concerned and of economic value to themselves and the wider community, society and state.
 
In addition, they posit stable populations of workers that can be safely distinguished from non-workers and the unemployed on the one hand and commercial actors on the other.  However, in situations which effectively require people to engage in a continuously shifting range of economic activities for survival, and where the relevant economic unit may not even be the worker as much as the household, these distinctions are problematic. With this in mind, two things are worth noting about the new ILO definition. 
The revised definition reflects the fact that the informal economy encompasses a broad range of  economic actors – own account workers, workers in family businesses, those engaged in marginal self-employment or subsistence activities like farming and fishing – who fall well outside the category of ‘workers’, at least as traditionally conceived in the field of labour law. This expanded definition of workers turns out to have implications for the domain of relevant legal fields, compelling consideration of an expanded range of rules and policies.  For example, the inclusion of self-employed, nominally independent contractors within the definition of ‘the worker’ may mean that in some contexts, agricultural policy and land law and land policy become the most important ‘laws of work’. Such laws may be especially significant to workers in rural communities or indigenous populations.  In addition to the large numbers of workers engaged in subsistence who are almost certain to be affected by such efforts, the salience of land titling efforts in the style of de Soto
 and other reforms to land law in contemporary development policy
 seem likely to drive the creation of new labour markets and intensify the problems associated with informal work.
Second, the definition collapses the distinction between workers and other commercial actors/entrepreneurs in the market, a distinction which has been foundational to labour and employment law. This is particularly important in the new/post-industrial or service economy, where the recontractualization of work has vastly expanded the number of economic actors who are formally independent yet economically insecure and lacking in any significant amount of bargaining power. This, in turn, has destabilized traditional conclusions about which economic actors are in need of protection through labour standards or the facilitation of collective bargaining, and which are appropriately governed simply according to the normal rules and institutions of commercial life.
  
Under this expanded definition, labour market informality is now more likely to stand as a proxy for ‘bad’ work, in part because it better captures some of the following complexities of contemporary work.  From this revised vantage point, we can also observe growing continuities between formal and informal work and perhaps the diminishing significance of the classification itself.

Formality and informality can no longer be reliably associated with particular sectors or particular jobs, even within economies. Although some activities are traditionally informal within particular economies, informality increasingly cuts across rather than aligns with industrial and service sectors. The reorganization of work through the vertical disintegration of production
 and the rise of firms linked primarily through shorter or longer term contractual relations means that, through progressive sub-contracting, economic activity may easily end up in conditions of de facto informality, even within industrialized states.  
In Toronto, for example, a garment industry whose production was once largely organized in unionized factories now takes place through ethnically organized sub-contracting that draws on a shifting and fluid set of homeworkers.  While such workers are not formally exempt from collective bargaining laws and employment standards – indeed, there are special regulations targeted toward them in the Ontario Employment Standards Act
 – they are, for all practical purposes, ‘unregulated’ and perhaps even informal as defined by the ILO. That is, they are governed by the informal norms that operate in the industry and indirectly by the contractual and property entitlements structuring their employers’ operations (assuming at least some transactions take place in the formal sector); even if they were to join a union, the ability of these workers to bargain collectively would be remote, absent some amendment to the procedures governing bargaining unit determination under the Wagner Act collective bargaining law that obtains in the province of Ontario; and, without some third party such as a union, they are highly unlikely to ever try to obtain enforcement of basic entitlements to wages and vacation pay, even assuming that those wages and hours could be reliably calculated in circumstances in which, as in this sector, paid and unpaid work activities may be inextricably intermingled.  
At the same time, the normalization of sub-contracting means that workers in the same industry, even in the same production chain, may work under a wide variety of conditions, from the most standardized, secure and formal to the most contingent, precarious and informal. For related reasons, the formal and informal sectors are not distinct but rather are increasingly linked and in some cases continuous.  Workers may move across the boundary between formality and informality, depending on economic circumstances. Moreover, the boundary itself may be not only porous but uncertain; for example, workers may be covered by some rules, but not others. To put it another way, workers may be formal for some purposes, such as tax laws, but not others, such as labour standards or occupational health and safety requirements, a scenario that becomes more rather than less likely if, as the ILO proposes, de facto as well as de jure considerations govern the classification of economic activity.
However, it is possible that the growing instability of the boundary between formal and informal work is also function of the fact that participation in the formal economy may mean less, and offer less, to workers than it once did.  To put it another way, the transformation of regulatory norms within the formal sector may itself help to collapse the boundary between formal and informal work and at the same time lessen the attractions of formality, at least to workers.
New regulatory norms: labour market flexibility:
Although labour market formalization has not been on the radar screen of development reformers in a serious way until recently, labour market flexibility has been a central pillar of the global governance norms promulgated by the international financial institutions since the 1990s.
  Some degree of appreciation of this project is necessary to locate the two narratives about labour market formalization described below and to comprehend what formalization now might entail and, more importantly, what it might not.
In brief, labour market flexibility has become a code word for a set of reforms designed to loosen or eliminate job security, decentralize collective bargaining, and tether the receipt of social benefits more tightly to labour market participation.
 The case for labour market reform originally grew out of a stylized comparison between the labour market institutions of the United States and those of Europe, and began as a set of injunctions to European states to ‘deregulate’ labour markets and move toward the apparently superior American model.
  However, these reforms were quickly adopted by the international economic and financial institutions and incorporated as part of standard reform advice, and sometimes lending conditionality, to developing states as well.

The starting point of the flexibility agenda is the assumption that labour market institutions have a largely negative relationship to growth, for the following reasons: they impair the efficient allocation of labour resources, reduce productivity and competitiveness, cost jobs and should be reformed or eliminated to generate greater economic growth. Despite well-founded critiques directed at both the assumptions about labour market institutions and the effects of labour market reforms, these assumptions are rarely tackled directly in contemporary policy debates in the international order. 
 
It is a measure of the success and entrenchment of this claim at the discursive level that the ILO, too, now speaks in terms of ensuring growth and increasing worker productivity.
Despite the different orientations to the question of labour market informality, the ILO and the Bank end up converging to a greater degree than might be expected in respect of the overall legal, policy and institutional reforms that are required to address labour market issues in Latin America. The ILO’s main macroeconomic prescription is to improve the investment climate, an objective that is perfectly consonant with that of the Bank.
 In the ILO’s view, “mesoeconomic” policies, that is other legal, policy and institutional reforms that affect the economy, too should be focused on providing a favourable investment climate, again standard advice from the Bank. Despite the resistance to ‘deregulation’, labour market institutions receive little discussion in the ILO report, notwithstanding observations at the outset that the weakening of labour market institutions corresponded with more precarious work and higher economic insecurity. For the ILO too, the regulatory focus is on property rights, tax incentives for investment, and other regulations to generate economic growth.  Thus, all caveats aside, producing decent work becomes a function of implementing the regulatory infrastructure that generates investment in the hopes that it will provide quality employment as well. 

What this means is that labour market formalization now takes places within a context in which employer flexibility and the creation of an attractive and competitive investment climate often have regulatory priority, and the concerns such as solidarity, protection, equality, bargaining power and distributive justice that have traditionally grounded the development of labour market institutions and social protection schemes have been demoted.
  The balance between such objectives and the extent to which reforms have actually been realized varies considerably in developing states, as it does in the industrialized world.  There is also widespread resistance to labour market flexibilization in Latin America, for example, as there is with other reforms associated with the Washington Consensus
, in large part because of their association with the unhappy combination of failed economic growth and widespread privation. Nonetheless, the normalization of flexibilization as a regulatory objective means that it may be now unsafe to associate formalization as such with progression toward any significantly greater set of workplace entitlements.  This is especially true where there have also been reductions in administrative and enforcement capacity.
Explaining Informality: Two narratives:
There are two narratives about labour market informality, its causes and its remedies, now in circulation, one that can be associated in a stylized way with the ILO, and the other with the World Bank.  
I.
Informality as Exclusion


The longstanding view, one still held within the ILO, is that informal workers are members of a disadvantaged class that arises and persists because of economic dualism, labour market segmentation, and discrimination. Informal workers may be disadvantaged, for example, because of overt discrimination against particular classes of citizens and/or worker.  They may also be excluded because of legal and administrative barriers to the participation in the formal sector. For example, workers may fall outside the category of employee and in formal terms be classified as self-employed; certain types of work may be deliberately excluded from labour and employment standards, either across the board or in selected instances. From this standpoint, labour market informality is an ill to be remedied by the extension of formalization to excluded workers, at least to the extent that such workers are not involved in illegal or illicit activity that the state has independent reasons to want to sanction or quash altogether.

Because the presumption is that such workers prefer the generally superior entitlements and benefits of formal sector work, the focus is on removing the barriers to participating in the formal sector.  This primarily involves legal and regulatory reform, but may include other policy measures directed at the social and economic causes of informality. For example, some, perhaps many, people may be effectively forced to engage in informal work because of inadequate opportunities in the formal sector. And when engaging in self-employment, a typical alternative to formal sector employment, they may encounter further practical barriers, such as lack of access to capital and business services; this, in turn grounds the persistence of informal activities that might otherwise come to form part of the formal sector.  For women, informality may be effectively compelled by labour markets or enterprise structures that remains uncongenial and unaccommodating to family obligations, obligations whose labour market consequences fall disproportionately on women. Because informality typically maps on to poor working conditions and lack of economic security, strategies for formalization may include a wide range of different rules and policies directed at the varied sources of informality.  
2. Informality as Exit

The alternative view, articulated by the World Bank, holds that informality is a function of government failure and institutional flaws.  Although some informality may be adequately explained by the traditional exclusionary thesis, much informality results from badly designed or simply burdensome labour market institutions and social protection schemes that rational economic actors do not want and will try to evade. According to the Bank, workers make determinations about the desirability of formal sector work on such bases as: “physical accessibility (proximity) of benefits and services…; the quality of services offered within the scheme; workers’ valuations of the sometimes-complex bundle of goods and services that they are compelled to “purchase” via payroll taxes; program rules that make it difficult for workers to qualify for certain benefits; and design peculiarities that compel affiliated families to pay twice for the same services.”
 
Exit as an explanation of labour market informality is an extension of the more general argument that dysfunctional regulation is a barrier to entrepreneurial growth.
  The genesis of this argument appears to be Hernando de Soto’s account of informal markets in Latin America;
 however, it also bears a family resemblance to established claim of ‘government failure’ and theories state capture by special interests in public choice theory.
This competing view is best illustrated by quoting in extenso from the Bank’s explanation for the persistence of informality in Latin America:

“[W]orkers and firms make implicit cost–benefit analyses about whether to cross  the margin into formality, and they frequently decide against it.  In this lens, much of the informal sector, in fact, offers jobs that are equally valued by workers to those they could get in the formal sector. Contrary to the predictions of the exclusion view, this implies that many informal workers are equally well-off (in broad welfare terms) as in other formal jobs fit to their skills; and, being “voluntarily” informal, they can move to the formal sector but choose not to.”

In addition, the Bank places great stress on the non-pecuniary benefits available in the informal sector that workers are presumed to desire, such as greater autonomy, flexibility, and mobility. Noteworthy about this view, particularly in contrast to the exclusionary view, are the analogy between the decisions of workers and those of firms and the emphasis on rational calculation on the part of workers akin to that exercised by commercial actors. Rather than a function of discrimination or the segmentation of labour markets, participation in informal markets is imagined to result from personal characteristics as well as choice exercised by workers in light of a clearly preferable option.
While informality is regarded as a ‘problem’ from both standpoints, the differing assumptions about why informality arises leads to diverging prescriptions about what to do about it. Much of the answer, according to the Bank, lies in labour market ‘deregulation’: states should get rid of labour market institutions as they are disincentives to formality, and institute in their place regimes of flexible, dynamic work relations.  In addition, states must re-engineer their social protection schemes.  While there is a place for “risk management”
, that is, schemes that assist households in responding to shocks and smoothing income over a lifetime, the role of social protection is not to supplement labour market income or, still less, provide alternatives to work.  According to the Bank ill-designed interventions and “government failure” abound in Latin America.
  Brazil, Mexico and Colombia, for example, have all instituted programs directed at groups such as rural farmers, low-income families and colder citizens.
 While they have been quite successful at reducing poverty levels in their target populations and often do a better job of reaching the poor than traditional work-based benefits
, there is concern that schemes delivering non-contributory benefits, especially those only available to those outside the labour market, will operate to deter labour market participation, create disincentives to labour market formalization and, by extension, generate adverse effects on productivity.
 
For the ILO and others interested remedying the social deficit associated with first-generation development policy
, by contrast, one of the central tasks has been to find ways to extend benefits and services and allocate resources to the sectors of the population that are now excluded, especially those working in informal markets or engaged in subsistence activities. The delivery of benefits is an end in itself, and delivering social protection so as to ‘decommodify’ workers, that is to render workers less vulnerable to the vagaries of markets, is part of the very purpose of formalization, at least to the extent that formal sector work functions as a platform for the delivery of social benefits.

For related reasons, the ILO also resists labour market ‘deregulation’ as a strategy for formalizing the economy.  Instead, the ILO takes the view that states should adopt policies that improve the ability of those in informal markets to comply with the demands of formality:

“It should not, however, be assumed from this that those operating in the informal economy are deliberately evading their obligations (which can lead to strategies of deregulation or prosecution). Rather, it should be recognized that the main reason for the failure of informal workers to comply with their obligations is their inability to afford the costs involved, given their current production levels. The challenge is, therefore, to draw up strategies which create the conditions to enable those in the informal economy to meet the costs of compliance with administrative and fiscal obligations”.

These models provide alternative ways of both explaining and tackling informality.  Here I draw out and discuss two assumptions which, while playing a central role in the explanations, seem forseeably problematic.  The first is the element of choice; the second is the role of productivity.
“Choosing” Informality:
There are a number of reasons to cast a skeptical eye on models of labour market informality that presuppose a “choosing actor” who really does have the option of labour market formality and decides against it.  Most are connected in some way to one of two issues: first, the lack of bargaining power that characterizes the position most low wage workers; and second, the way that labour market choices are structured by legal rules and informal norms, both inside and beyond the labour market.
The first can be disposed of relatively quickly.  It is simply a fantasy that employees exercise anything like the unfettered choice – whether in determining the structure of work, setting its terms and conditions or even choosing among alternatives in the labour market  – attributed to them under the informality as exit thesis.  One reason is the balance of bargaining power in labour markets.  It is relatively uncontentious among labour scholars that  the vast majority of employees even in the industrialized world, high end employees excepted, enter into employment contracts on a ‘take it or leave it’ basis, and economic circumstances may dictate whether there is any real choice at this point too. 
  Workers do not, for the most part, choose the structure of work, but take it on the terms on offer; this almost certainly extends to whether work is formal or informal. While no doubt there is room for innovation and resistance, even alternatives in the informal market are likely already structured by myriad social norms and conventions; entire industries may be located in particular sectors of the market.  
Among the implications that we might draw are that workers are unlikely to simply ‘choose’ whether to work in formal or informal sector.  The party in effective control of the work, whether that person is an employer or merely a superior in a contracting chain, may have its own reasons to avoid formality. One reason is that it may be impossible to be ‘formal’ for one purpose and ‘informal’ for another.  For example, the employer or contractor, especially if it is marginal in terms of profits, may wish to avoid other rules, such as environmental standards or tax obligations, or the regulatory net tout court.  As the ILO has observed, it is the continual downward pressure on costs in competitive markets that feeds the growth of precarious, informal work and which at the extreme leads to work under conditions of forced labour.

The other reason that choice seems an inadequate explanation is that it is impossible to read workers’ ‘real’ desires – for particular entitlements at work, for social protections schemes or anything else – simply on the basis of the choices that workers make in actually existing labour markets.  Choice is not made simply in the air, and it is (partly) endogenous to labour market institutions themselves.  That is, choice is exercised in light of the available alternatives, and the attractiveness of the alternatives can’t be separated from ease and difficulty of pursuing them and the costs and benefits that are attached to them.
 This is, of course, at least partly recognized by the authors of the informality as exit thesis; but the implications go beyond their conclusions.  These factors are deeply connected to the institutional structure and, very often, the micro details of those institutions, that is the rules, regulations, as well as the norms and practices through which they operate. Small details may make a difference; changes in one place may change the calculus with respect to other options.  In any event, respect for ‘choice’ can hardly stand as a general indictment of labour market institutions or a general injunction to ‘deregulate’ markets.  Moreover, choice is also not fixed or stable over time; instead, it will change as the background regulatory structure changes.  Thus, ‘choice’, at least as evidenced by the distribution of workers across the formal and informal sectors, cannot itself be a basis to determine what the nature of those institutions should be.

What seems to be required in addition to reach the informality as exit conclusion is a presumption that workers both can, and will, simply pay for any workplace protections and additional benefits through the market.  However, there may be collective action problems – think of health and safety, for example – as well as myriad other market failures that impede this process, even assuming all the things that workers might desire could in fact be obtained through markets.

As countless labour economists and sociologists have already noted, workers may be engaged in ‘satisficing’ rather than optimization or maximization of gains.
 That is, they may take the easier, more available option rather than the ‘best’ option. Workers also have notoriously imperfect information about job availability and rates of pay; this makes them prone to decisions that would look irrational under the informality as exit thesis.  In addition, labour markets are segmented, and some sectors may be informally ‘closed’, or less available, to many classes of workers, including women and ethnic, racial and religious minorities; this remains true even where there are formal entitlements to protection from discrimination. Labour market entry and exit is far from perfect; transaction costs abound that discourage both searches for alternatives and transfers except for clear and substantial improvements.  Finally, many jobs are filled through personal connections and networks rather than in the open market; this too constrains the operation of ‘choice’ about work in myriad ways.
These are only the best known general observations about labour markets, and the ways in which they depart from standard assumptions about the availability and operation of choice in markets. In any particular market, there may well be additional features that add to the complexity of figuring out how people make decisions about jobs and why they end up in the formal and informal sectors.  How, exactly, all of this is to be accommodated within the exit thesis is unclear. But if unfettered choice about formality is a fantasy, however, it may be a useful fantasy. While it is almost certainly the case that many factors are at work in the determination of formality, if the problem of informality can be located in dysfunctional labour market institutions, then attention is drawn away from other things that warrant attention.

Productivity and Informality:
Raising productivity is the central objective of the Bank; indeed, it seems safe to say that the interest in informality is derivative of the overriding objective of raising productivity in order to stimulate growth. But productivity is central to the ILO’s analysis of Latin American labour markets too. According to the ILO, the problem is that growth fails to promote quality employment for all; while growth is essential, it can take a long time for the benefits to ‘trickle down’.
 Moreover, low labour productivity is described as the main reason for the problem of ‘bad work’: productivity is “one of the main components of labour demand, and the main determinant of conditions of work”.
  While there are differences in emphasis, on both analyses, then, better wages and working conditions for workers follow largely from reforms that foster higher labour productivity.

Yet if ‘productivity’ is now central to labour market analysis, as the above account suggests, it is also one of the most inadequately theorized elements. For the ILO in particular, there is a tension between the ongoing endorsement of the exclusionary explanations of labour market informality and the new focus on raising productivity as the remedy for ‘bad work’.  
While raising productivity is part of the task, productivity is as much the question as the answer. This is because worker productivity appears to stand in an ambivalent and multi-faceted relationship to objectives such as producing jobs, tackling informality and generating increased growth.  Sorting out the different dimensions of this relationship is key to issues of labour market and other governance issues. As the ILO notes, for example, not all informal work in Latin America is characterized by low productivity.  Moreover, both higher and lower productivity may be the effect or output of different policy and regulatory choices. Without laying out all the complexities of these relationships, what follows are some observations that bear on the debate about productivity and, by extension, labour market and other policy.

First, higher worker productivity can, and does, sometimes lead to falling demand for labour.  For this reason, it is unclear that raising worker productivity would be the answer to the main problem identified in Latin America, which is growth that fails to generate quality employment for all; it is also no answer to the phenomenon of ‘jobless’ growth. For example, it is estimated that since 1990, only about one-third of growth in output has resulted in growth in jobs, a number that has declined over time.
 This suggests that a labour market strategy anchored primarily in policies designed to generate growth, while perhaps adequate from the perspective of the Bank, is inadequate for labour advocates. The ILO recognizes this problem, when it observes that fiscal and macroeconomic policy has been almost exclusively focused on inflation control, rather than sustainable growth, often at the cost of jobs.
  Nonetheless, the analysis fails to engage in any serious way with what, in regulatory and policy terms, a different and better approach would look like. Instead, the ILO largely replicates the advice of the Bank on how to generate growth.

Second, while productivity is part of the story, wages and working conditions do not map onto productivity in any simple way. Moreover, the focus on productivity is not responsive to the growing disconnect between wage s and worker productivity already identified in the U.S..
 The possible divergence between productivity and worker rewards is clearly evident in a globalized economy, where firms now routinely offshore production precisely to exploit the possibility of obtaining lower cost labour elsewhere.  But firms also pursue similar strategies, for example by sub-contracting, within jurisdictions, demonstrating what scholars have long observed, which is that labour markets often exhibit a fundamental lack of correspondence between output and rewards.
 This suggests that variables such as firm size and organizational structure, as well as other considerations that impinge on the nature of work relationships and labour contracts – from social norms to bargaining power and legal entitlements - are part of the equation. It has long been argued that higher labour standards, at least under some circumstances, might lead to greater productivity. The theoretical case for a potentially positive relationship between labour market institutions and productivity may be as strong as the negative relationship posited by the Bank.
 The arguments for supporting labour market institutions in particular contexts are almost certainly persuasive, particularly if dynamic efficiency and the quality of the workforce are considerations. Nonetheless, by omitting to explore this in any detail, the ILO effectively cedes the argument about growth to the Bank.

Third, the relationship between productivity and working conditions likely goes in both directions.  Bad work is not only a function of low productivity; low productivity is partly a result of poor working conditions and inadequate access to resources, including income. There may be all kinds of constraints on workers’ mobility, constraints ranging from lack of adequate transport, to childcare services (especially critical for women).
  This suggests is that the connection between social protection schemes and labour market productivity is, at minimum, more complicated than presented by the Bank; it may even be inverted.  Rather than a disincentive to labour market participation, sometimes social protection schemes may be its condition precedent.  This is, again, partly recognized in some of the literature of the Bank that analyzes Latin American labour markets. But such issues are treated as marginal rather than central, and any programs or initiatives designed to respond to them are generally directed towards specific ‘at risk’ groups rather than the population at large. 
Whatever its benefits, the focus on productivity in its current form appears to generate the following effects.
First, it works to entrench the dominant narrative about the relationship between labour market institutions and growth that lingers on from the Washington consensus era, a result that is problematic if the narrative does not, in fact, merit the deference which it is so often given. The Bank may have independent reasons to cling to the claim about the pernicious role played by labour market institutions in efforts to advance growth.  However, there is no reason for the ILO to simply accept the claim without scrutinizing the conceptual framework or the evidentiary claims on which it rests. 
Here is where it gets interesting. There may well be particular labour market rules and standards that are dysfunctional in particular contexts; there may even be some that are ill-advised in general in the current economy.  However, the overall claims about the nature of ‘good labour market governance’ require the acceptance of a set of linked, and contested, assumptions: about the theories that best explain the operation of labour markets; about the proper objects and objectives of labour market governance; about the best means to achieve those objectives through law and policy; and about the effects of regulatory reform in the world.  Still more, it requires the rejection of competing explanations, objectives, and mechanisms, no matter how illuminating and compelling they may seem with respect to issues such as labour market informality. 
But even an internal defense of labour market ‘deregulation’, at least one based on neoclassical economic principles, is difficult to maintain in a coherent and non-arbitrary way:  labour markets simply vary too much, and too routinely, from the markets presupposed in the underlying analytic framework for that framework to be applied to the generation of rules and policies in the manner in which it now is. A whole host of assumptions about the propensity to ‘government failure’ and the demerits of market ‘intervention’ are required in order to shore up the claim as well, assumptions that are  both analytically problematic and politically suspect, given that regulatory interventions for other purposes are normalized.  And as evidence emanating from even the proponents of ‘liberalizing’ labour market reforms now indicates, neither causal nor merely correlative claims about the benefits of ‘deregulation’ appear to be borne out in fact with any degree of reliability.

Second, the fixation on productivity, even if useful for some purposes, may divert attention from a host of other policies and regulations that play both positive and negative roles in job creation, job quality and economic growth.
Third, the drive to enhance productivity via the currently popular route is likely to lead, fairly directly and predictably, to worse, not better, working conditions in some circumstances. 

Formalizing work: what’s in it for workers?
As the two models indicate, formalization may have very different implications for workers, depending on how formal sector participation is conceptualized, what assumptions are made about the drivers of informality, and what strategies are adopted to promote the transition from informal to formal work. The presumption that badly-designed labour market institutions are the cause of informality ultimately devolves into an argument for ‘deregulated’ labour markets per se.  For if rational actors will always seek to avoid the unnecessary costs associated with mandated employment terms and benefits, then such costs must be reduced in order to reduce the inexorable pull of informality. 
Juxtaposed to the traditional model, the exit model raises squarely the question: what is the objective of formalization?  Is it to alleviate poverty and ensure voice and better terms and conditions at work? Is it, by contrast, to maximize participation in markets or promote growth? Or is it for some yet other end?  The exit model also poses a conundrum for labour advocates: Should we care about labour market ‘formality’ in the abstract? Despite the historical correlation between formalization and better work on the one hand and informalization and economic insecurity on the other, is formalization still the route to progress, or should we be looking in some other direction?  To return to the opening questions, formality for what, and what is formalized?

The exit strategy is predicated on the assumption that formalization is a benefit, yet is remarkably indifferent to the terms of formalization for workers. Whether formalization does benefit workers and by how much, however, depends in part on the regime under which workers in fact labour.  As described earlier, the distinction between formal and informal work is collapsing, in content if not in form.  Much new economy work is contingent and insecure in a variety of ways. The recontractualization of the work relationship means that workers may work on short term contracts with no job security; they may have highly variable hours resulting in variable pay; they often lack contractual benefits of any kind, and hence individually bear the risk of foreseeable events ranging from pregnancy to illness to diminished earning capacity in old age; they may be required to buy tools or pay for training prior to doing even relatively menial and poorly paid work. While there are multiple intersecting drivers of this process, work typically becomes more precarious as well as less remunerative when labour markets are ‘deregulated’.  That is, whatever costs are imposed upon workers as a consequence of the reorganization of work, the liberalization of trade, or the elimination of subsidies, there are still more adverse effects for workers, measured in terms of risks and rewards, flowing from a legal regime at work that is designed to promote flexibility
.  
There is little that is mysterious about this process: in structuring the employment bargain purely through property and contract, ‘good’ labour market governance norms repose effective power in the employer to set the terms of the bargain.
  It should hardly be surprising in an increasingly dynamic, volatile and uncertain economy if firms and employers systematically take the opportunity to offload risk to other parties, including workers, wherever possible; the temptation to do so may  virtually irresistible in many cases.
The exit strategy is predicated on the view that workers will benefit, through growth, and through the rising pay levels and living standards that growth makes possible.  While this may have been a convincing narrative in the past, it seems less than persuasive given that many of the mechanisms that ensured the transmission of these benefits to workers and their diffusion throughout the wider community are being dismantled and new ones have yet to be constructed.
  There is no reason to imagine that it is a natural or inevitable event; there is already evidence of the myriad ways in which this transmission and diffusion may be blocked, interrupted or simply go awry.
To the extent that it replicates most of the pre-existing terms and conditions of work in the informal sector, formalization through ‘deregulation’ seems likely to not only continue the trend to collapse the distinctions between formal and informal work. Rather, it is likely to ensure that the convergence between the terms and conditions of work in the formal and informal sectors occurs at a lower rather than higher level. The risk under labour market flexibility norms is that formalization, rather than a component of a decent work strategy as imagined by the ILO, may be neutral at best as to the persistence of precarious work. Formalization may even produce more precarious work in the formal sector, to the extent that it induces more people to participate in formal markets and, in so doing, reduces workers’ bargaining power and puts downward pressure on wages in that sector as well.  
Finally, it seems possible that formalization could result in outright economic disadvantage for workers, although not for the reason that the Bank suggest - because they could be compelled to pay for work-related benefits that they do not desire. Rather, the risk may be the imposition of new work-related obligations with no correlative or countervailing benefit. For example, because workers will now be formally ‘counted’, one of the most likely effects of formalization, on any terms, is that workers will be subject to income tax: a portion of their revenue will now flow to the state.
  Unless some corresponding work-related or other benefit accrues to workers at the same time, all other things being equal, formalization may result in less in the way of disposable income and/or simply a worse overall deal for workers.  This is, of course, an outcome likely to induce workers to do the very thing that proponents of formalization oppose: remain in the informal sector.

This is only one example. The general point is that the same calculus that leads the Bank to assume that labour market institutions are a bad idea – they are incentives to informality - may also be an indictment of other rules and regulations.  Sometimes this is recognized; this is the basis for its well-entrenched view that regulations impeding the entry and exit of firms should be abolished.
  Yet sometimes it is not or, if it is recognized, other considerations turn out to be more important.  For example, broadening the tax basis is one of the objectives of the mainstream approach to fiscal reform, one that the Bank endorses in Latin America and elsewhere.
If we attempt to track the incentives argument consistently, and carry it through as the exit analysis invites us to do, one conclusion might be that labour market formalization cannot, in fact, be easily disconnected from a commitment to labour market institutions that generate some additional entitlements of value for workers. Put otherwise, the narrative about worker choice suggests that labour market flexibility is also likely to impede formalization: not only is formalization without entitlements normatively problematic from the traditional exclusionary standpoint; it may also simply not work. 
The absence of any parallel analysis of the need to eliminate taxes to avoid the same exercise in rational calculation on the part of workers at least raises the question: whether this might not be the point of formalization. 
  It is no secret that the mobility of capital has made it more difficult to tax capital and shifted the burden to immobile factors such as labour.  Yet, some baseline level of taxation, however minimal, is still required by all states, and fixing the base is a pressing problem, in the developing and the industrialized worlds.  If taxing capital is not only less possible but, under the current governance agenda, also undesirable due to the adverse effects generated on investment, then it is not hard to imagine that the formalization of work might seem attractive for fiscal reasons too.
The conjunction of labour market flexibility with formalization means that it is now unsafe to assume that formalization will lead to improvements in wages and working conditions, indeed, it is unsafe to think that formalization tells anything at all about the terms and conditions of work. It may also mean that formalization cannot necessarily be associated with greater productivity, at least in any causal sense.
  For what is it, exactly, that establishes the connection between them, if formalization is not a proxy for something that is substantively different, and better, about the character of the work?  If that something ‘different and better’ is simply lower labour costs, should we not simply be talking about labour market ‘flexibility’ directly?  If formalization is simply the expression of higher labour standards that follow from economic development, if better wages and working conditions flow from productivity gains as a matter of course,  then do we need to pursue formalization as an independent goal at all, at least if working conditions are our concern?  What is this focus on informality about?
II.
Land Reform and the Law of Work
As indicated above, transformations in the new economy have already functioned to break the existing conceptions and categories upon which labour law rests, and impelled us to consider a wider range of rules in connection to work.  If one part of the governance for development agenda is directed at the formalization of labour markets, then another part is firmly fixed on the regulation of markets for land. The deep links between labour and land markets in many developing countries suggest that reforms to land law, the drive to land formalization in particular, should now be understood as a part of the emerging ‘law of work’.
 The tentative thesis advanced here is that, if labour market institutions seem inadequate as an explanation of labour market informality, perhaps we need to think of land reform to promote the higher value uses of land as effectively a labour market policy, part of the ‘law of work’ in Latin America and elsewhere.  
The idea is as follows. In many developing countries, transformations in land use are often quite directly linked to the creation of new flows of labour, while those transformed land uses can themselves be increasingly linked to reforms to underlying property laws.  A focus on land law may be particularly useful for capturing the legal underpinnings of informality as a labour market phenomenon, particularly the burgeoning informal labour markets of the urban centres of the Global South.
Like the formalization of labour markets, the formalization of land titles is also at the centre of development policies.
 And like the drive to eliminate inefficient business and labour market regulations, the recent enthusiasm displayed for land formalization as a development strategy can also be attributed to the evangelizing by Hernando de Soto concerning the merits of regulatory reform as a relatively costless, high value-added development strategy.
 The idea behind the formalization of title is to ‘commodify’ land, to create new markets in land, especially in rural areas, and to move land from subsistence to ‘higher-value’ uses.  Securing land through title is intended to enable the transformation of land from a ‘dead’ – that is, non-marketable – asset into a source of capital that can be used as collateral for loans and investments. A major concern is to eliminate the uncertainties and inefficiencies that impede the easy alienation of property.  Because these inefficiencies are thought to include collective entitlements, ideally reforms should include the individualization of title, that is, the vesting of land title in a single owner.
Why might land titling be a labour market policy? There are at least two reasons. The first is that land titling is an ‘anti-subsistence’ policy – it is designed to move people from subsistence to market-based economic activities.  It is uncongenial to traditional uses of land, and deliberately seeks to alter the complex entitlements on which those activities typically rest. This leads to the second reason. One of the major effects of land titling appears to be change in land use and/or widespread land dispossession. For example, because of economic and social pressure, people routinely sell land for below what it may be worth to better positioned or more financially sophisticated buyers; they often miscalculate the risks of the economic ventures for which they take out loans, and end up losing the land as a result.

The transfer of title, the new economic uses to which land is put and the alienation of land for both good and bad reasons all combine to create new pools of workers looking for work.
  A classic recent example is the labour migration, both internal and over the border, in Mexico occasioned by the property and reforms introduced at the advent of NAFTA.
  Such workers typically enter labour markets on very disadvantageous terms.  For many, the prospects are petty trading or low wage, casual employment in unstable labour markets at best. There are real questions about the capacity of labour markets to absorb all the people who are displaced; absent any attention to where all the displaced people will go, such policies may amount to what Hans Binswanger has called in reference to Brazil “the premature expulsion model of the workforce from agriculture”.
 

Reforms can engender massive conflicts over competing traditional and ‘modern’ uses of land, conflicts that themselves engender further social concerns and sometimes fuel violent conflict.
  But even if they don’t lead to such consequences, land reform may also properly be though of as social policy in the developing world, although social policy of a somewhat perverse kind.  This is because land is the main asset, the source of capital in the developing world. For both families and communities, it is the only real source of economic security. It functions as the major source of insurance, a critical function where there is little internal redistribution through the state.  The alienation of that land, even its use as collateral for loans, puts that source of insurance at risk, eliminating a crucial safety net and point of fallback for economic survival.  The elimination of the alternative itself fuels the growth of labour markets, putting downward pressure on wages and conditions on the informal sector to which such workers move.  Thus whatever the benefits of land titling for development, a more refined and critical lens on the project suggests problems on the labour market horizon.
( Many thanks to Zack Newton, J.D. candidate at the Faculty of Law, University of Toronto, for timely and enthusiastic research assistance.
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