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Obligations: Preliminary Points

This chapter begins with a general characterization of the broad class of
obligations with which this book is concerned. The practical importance of
political obligations given only this characterization is noted. An important
species of such obligations is then discussed: these are sometimes referred to as
‘directed” obligations. Finally, attention is paid to a kind of obligation that is
not of the broad general kind specified at the outset. Obligations of this kind
will be referred to as ‘imputed obligations’. It is important to have these points
in place before proceeding further with the membership problem.’

2.1 The Variety of Obligations

What are obligations? To some extent, the answer to this question depends
on the person to whom you are talking The use of the English term
‘obligation’ has broadened over time, and people speak of ‘obligations’ in a
variety of contexts.”> A familiar context for talk of obligation is the context
of an agreement or a promise. Yet people also speak of obligations where no
promise or agreement appears to be at issue. Thus Jane may be said to be
obligated to save a child from drowning, if she can do so without endangering
her own life, irrespective of her prior relationship to the child. Claire may be
said to be under an obligation to reciprocate a benefit though her acceptance of
the benefit implied no agreement with respect to such reciprocation. Someone
may refer to Joe’s obligations according to British law, meaning to refer,
essentially, to what those laws have to say about people in his situation.

I shall not insist on a restrictive use of the term ‘obligation’ as its proper use.’
Nor shall T offer a complete account of obligation that encompasses all of the

! One who is keen to forge ahead could read Sect. 2.1, the summary of Sect. 2.2, and Sects. 2.3 and
2.4, returning as necessary later.

2 See the very useful discussion in Brandt (1964) for an extended illustration of this point.

3 The opposite approach is taken in Hart (1955), whose position is discussed in Sect. 2.2, below.
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different uses mentioned. It may well be that no useful account can be given.
For, whatever their commonalities, it is evident from the above examples that
so-called obligations are of significantly different types.

I_ noted in the last chapter that those who discuss problems of political
oblfgation do not always focus on something they characterize specifically as
obligation. Or they may focus on a specific type of obligation that they refer
to as moral obligation. It is relatively rare to say, as I have done, that one is
f:oncemed with obligation, without insisting that the obligation in question
is moral obligation. Nonetheless, 1 take there to be considerable common
ground between myself and these other theorists. This can be made clear by
reference to certain features that all would agree characterize the object of their
concern. I enumerate these features below. I list them as features of obligations
simpliciter. 1 should be understood to be referring only to obligations of the
general kind with which [ am concemed here.

In the discussion that follows I make use of some key terms I shall not
attempt fully to explicate. I have in mind in particular rationality, and what
ranfmality or reason requires. I take myself to be operating with an intuitive
notion that relates to considerations of a variety of kinds. The breadth of this
conception will emerge as the discussion progresses. At times I introduce a
related technical term. The mathematical theory of games uses a technical
notion of rationality such that it is a matter of maximizing utility according to
.one’s personal ‘utility function’. It is worth emphasizing at the outset that this
is not the conception of rationality at issue here.*

2.2 Initial Assumptions about Obligation

To have an Obligation is to have Sufficient Reason to Act

Obhgadfxns of the type in question here are genuine in the sense adumbrated in
the previous chapter: if one has a genuine obligation to do a certain thing, one
then has sufficient reason to do that thing. This brings in the complex notion
of having sufficient reason.

Breaking this down, [ start with some amplification of the point that one
who has an obligation of the type at issue has reason to act in such a way that
the o.bhgation is fulfilled. This is not to say that if you have reason to act in a
certfam way you have an obligation to act in this way. One may have reason to
act1n a certain way without having an obligation so to act, but not vice versa.

* For some pertinent discussion see Hollis and Sugden (1993).
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The notion of having reason to act, as I am construing it here, is a
relatively broad one. Its breadth may be demonstrated by reference to the

following schema.

Person X has reason to perform action A if and only if, there is some
consideration C such that C speaks in favour of X’s performing A.

As I understand this, relevant considerations may vary significantly in type. In
particular, the consideration in question may, but need not, be a matter of the
character or consequences of act A.

Thus suppose, first, that some act Sue might perform would be an act of
charity or kindness. I take it that its being of this kind speaks in favour of doing
it. If so, Sue has reason to perform that action, by virtue of A’s character.
Suppose, second, that Sue decided two weeks ago to perform some action,
and has not changed her mind. I take it that this consideration speaks in favour
of her performing that action today, though in a different way. If so, Sue has
reason to perform the act she decided upon. Her decision speaks in favour of
the act, I take it, by virtue of what a decision is, not by virtue of the character
of the act or of the consequences that are likely to flow from it, given the way
it is in itself. One may, then, have reason to act in a certain way by virtue of
the character or consequences of that act. One may also have reason to act in
a certain way by virtue of other considerations.

I have deliberately couched this point about obligation in terms of ‘having
reason to act’” as opposed to ‘having a reason to act’. Philosophers tend to think
of a reason for acting in a certain way as something that is securely attached
to the nature or consequences of the act jtself.3 This may accord with the
way people tend to talk of reasons, and marks, of course, an important fype of
consideration.

If someone asks why you are doing something, he may well have such a
consideration in mind. Thus suppose someone asks Jane why she is going to
vote for a particular candidate in today’s election. Should she reply, ‘Because
I decided to do so some while back,’ this would quite likely provoke the
response ‘Yes, but why did you so decide?” What the questioner wants is a
statement about what is good about Jane’s voting for that candidate, either in
itself or in terms of its consequences.

Nonetheless, it is hard not to think of one’s prior decision, in and of
itself, as in some way speaking in favour of one’s performing the act decided
upon. Suppose Mike decides to post his tax return this afternoon. Nighe falls,

3 Thus Raz (2001: 2), 'the only reason for any action is that the action, in itself O 1 1ts cONSEqUENCES,
has good-making properties, has features which make it, pro tanto, good’. On pro taniv, see n. 12 below.
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hiowever, and he has not posted the retum. He had become absorbed in
his work and it was too late to post the return when he stopped for a rest.
Re'membering his decision, he is likely to feel things have gone off course.
Wlth fhis implication he may say to himself, ‘Oh, I meant to post my tax return
this afternoon!” This would not be the case if, in his estimation, his decision in
no way spoke in favour of his acting as he had decided. Mike’s likely reaction
to his 'ﬁilure to do what he decided to do suggests that a decision does not
only give one reason (in my sense) to do what one decided to do. It also gives
one what I refer to as sufficient reason to do it.®
I say that

X has fujﬁa’mt reason for performing A if and only if a consideration C that
speaks in favour of X's doing A is such that, all else being equal, rationality
requires that X do A, given C.

In r'elation to this formula, all else is equal if and only if there are no considerations
agamst doing A that make it the case that, in spite of C, rationality does not
require X to do A One may, then, have sufficient reason to do something
though countervailing considerations are such that one is rationally required
fot tf) do it. Or, countervailing considerations may be such that rationality
permits one not to do it, without requiring that one not do it.

I Qlall regard an unqualified reference to what one ‘ought’ to do, or ‘should’
do in a given situation as equivalent to a reference to what is rationally
required of one in the broad sense at issue here. I distinguish, therefore
wbat one ‘ought’ to do from what one is obligated to do. This accord;
with common assumptions. My unqualified ‘oughts’ and ‘shoulds’ should be
understood accordingly in what follows.

{n my terminology, it is common ground between myself and others who
Tavnte on problems of political obligation that what is at issue in our discussions
sa circumstance—call it ‘obligation’ or not-—such that someone in that
circumstance has sufficient reason, in the sense just characterized, to act in
re.levant ways. In other words, a positive solution to the problem at hand
will demonstrate at least this: certain people in certain contexts have sufficient
reason to support and comply with certain political institutions.

T(? say that one with an obligation has sufficient reason to act in a certain
Way is not to say that to have sufficient reason to act in some way is, in and of
iself, to have an obligation. This is only a partial characterization of obligation.

° For further discussion of decisions see esp. Ch. 7, below.

T X will act smationally i doing A if I . ,
1s equal, and vet does no]; ‘;103:‘ A if X believes he has sutficient reason to do A. and tha all else
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Again, to say that to have an obligation is to have sufficient reason to act in a
certain way leaves open the possibility that there are radically different kinds
of obligation, as I believe there are.® The same goes for the following further
partial characterization of obligations.

Obligations are Independent of Personal Indlinations and Self-interest

A salient aspect of obligations is that they may run contrary to the particular
personal feelings, urges, and (more mildly) inclinations of the person with the
obligation—contrary to that person’s indlinations, for short. This shows that
obligations are independent of inclinations, in the sense that one can have an
obligation to do a certain thing without at all being inclined to do it, and
vice versa.”

Obligations are in the same sense independent of the obligated person’s
self-interest narrowly construed. That is, they do not necessarily correspond to
what is good for a person in terms of his health, wealth, contentment, and so
on.!® When I refer to a person’s ‘self-interest’ in what follows this is how it
should be understood.

The latter point connects with a well-known contrast made by H. L. A. Hart
between being obligated, on the one hand, and being obliged, on the other."
One can properly say, ‘I was obliged to do it’ without implying that one had an
obligation to do it. One’s ‘being obliged” might be a matter of self-interest. It
could be a matter of obligation, but it need not. In illustration of this, consider
the case of residents of an imperator’s territory where agents of the imperator
are known to track down anyone who contravenes the imperator’s directives
and punish them severely. One might appropriately say that these residents are
obliged to obey the imperator’s directives. Whatever precisely this means, one
can say it without implying that these residents have any obligation to obey.
Many actual residents, including the members of liberal, democratic societies
are obliged in this sense to follow an imperator’s directives or an important
subset of such directives. Some may be more obliged (in this sense) than others.

If one conforms to this distinction, it appears that there will not be specifically
prudential obligations. Prudence may oblige one to do something, but will not

8 This does not preclude the possibility—discussed in the text below—that one of these kinds is
fit to be called ‘obligation proper’.
% Cf. Simmons (1979: 6), ‘obligations . . . are independent of our desires to perform or not’.

10 What is in one’s self-interest, so construed, is often contrasted with the morally right thing to do,
or the best thing to do overall. It is also commonly contrasted with obligation. See e.g. Horton (1992:
13—14). The thought is that these may coincide with self-interest but need not.

1 Hart (1961: 80).
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in and of itself support an obligation to do it. That seems to accord with the
way the term ‘obligation’ is used.

Sufficiency Versus Conclusiveness
i. Absolutely Conclusive Reasons 1 shall say that

X has an absolutely conclusive reason for performing some action, A, if and
only if a consideration C that speaks in favour of A is such that given C,
rationality requires that X do A, whatever else is true.1?

I introduce this notion here largely to make the point that to have sufficient
reason to do something is not in and of itself to have an absolutely conclusive
reason for doing it. Thus, the assumption that you cannot have an obligation to
do something without having sufficient reason to do it does not entail that to
have an obligation is to have an absolutely conclusive reason to do something.
Nor shall I make the independent assumption that this is true.

This accords with the judgement of many writers on political obligation.
They do not assume that to recognize an obligation is to identify an absolutely
conclusive reason for action.!® It also accords with standard judgements on
the obligations associated with agreements and promises. Thus Tess may judge
herself to be required to break her promise to Guido that she will attend the
protest rally, when it turns out that this is the only way that a third person’s
life can be saved. She may then say to herself, ‘I can’t go to the rally now.’
‘Breaking a promise’ could simply be a matter of not doing what you said
you would do. This standard phrase, however, suggests something that accords
with a common judgement: breaking one’s promise involves not just failing
to do what one promised to do, but defaulting on a standing obligation to do
what one promised.!*

It is also common to judge that obligations can conflict. Once again, allusions
to promises and agreements are often made in this connection. Suppose that
Roz has made two promises such that keeping one entails breaking the other.
For instance, she has promised to attend Frieda’s graduation and also to help
Betty with her house move in another state. Betty’s move turns out to be
taking place at the same time as the graduation ceremony. It is standard to

2 Other qualifiers that have been used in this connection are ‘absolute’ (Raz 1975: 27), ‘indefeasible’
(Beran 1987: 13), and ‘decisive’ (Kagan 1989: 49). Kagan contrasts decisive reasons with those that
are pro tanto by which he means a reason that ‘always has force, but this force can be countered and
ovexug;d:,cn in various ways; a given act can be supported by a PTR even though that act is not morally
req - »

:i Here I m%xo Horton (1992: 14). See also, among others, Simmons (1979: 7—11).

See e.g. Simmons (1979: 8).
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take it that her two promises have given Roz conflicting obligations.! If one
agrees with this, one cannot then argue that the obligation of a promise is an
absolutely conclusive reason for conforming to the promise. Considerations
such as this have led people to conclude that to have an obligation is not
necessarily to have an absolutely conclusive reason. Some have concluded,
indeed, that obligations are never absolutely conclusive reasons. '®

I do not say that there is no way of arguing that the obligation of one who
has made a promise is, after all, an absolutely conclusive reason. My point is
only that common judgements suggest that it is not. Perhaps some obligations
are such that the obligated person has an absolutely conclusive reason for
fulfilling them. and others are not.

ii. Relative Conclusiveness 1Is an obligation always conclusive when the only
countervailing consideration is a personal inclination that runs counter to
the obligation? That is, do obligations always ‘trump’ inclinations, at least,
with respect to what rationality requires? Some writers on political obligation
have asserted that they do. Thus A. John Simmons: ‘Obligations . . . must be
discharged regardless of our inclinations.’” Probably most such writers take
their quarry to have this feature.

Certainly people often justify acting against their personal inclinations in
terms of countervailing obligations. Promissory obligation is a case in point.
Someone might very plausibly say: ‘I don’t want to leave now, but I must. I
promised to be back by six.” This suggests that promissory obligation, at least,
‘trumps’ inclinations with respect to what rationality requires of the promisor,
all things considered. In other words, if in a given situation one wants to do
a certain thing, but has a promissory obligation not to do that thing, then
rationality requires that one do what one is obligated to do. Similar things can
be said in relation to self-interest. Thus, in a slight variant on the previous
example, someone might very plausibly say “This is not going to help me
personally, but I promised her long ago that I would do it.’

One can, of course, break a promise, and one may decide to do so on
grounds either of contrary inclination or self-interest: ‘I can’t bear the thought
of spending even an hour with her. I know I said I’d go to lunch, but I won't.’
That one may think this and act accordingly does not show that one’s action
is consonant with the dictates of rationality. The imagined utterance can be
construed as an avowal that one is determined to act contrary to these dictates
on this occasion, because one cannot bring oneself to conform to them.

‘5 Thus I take the position of Simmons (1979: 8) to be typical.
*® See Simmons (1979: 10).
© Simmons (1979: 7)
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Clearly, if obligations in general trump both inclinations and self-interest, as
such, from the point of view of what rationality requires they will be forceful
factors in the direction of those susceptible to such requirements. For now, |
simply note that it is common to regard obligations as relatively conclusive in
this way.

The Practical Significance of Political Obligations Simply as Sufficient Reason
Irrespective of the precise relationship of obligations to inclinations and self-
interest, the simple fact that they provide one with sufficient reason for action
already gives obligations a high degree of practical importance. One can see
this if one considers a situation where one has a particular obligation to do
something and must make an otherwise arbitrary choice. If obligations are
(merely) sufficient reasons, rationality requires one to act in accordance with
one’s obligation.

This is hardly a trivial point. One way to make that clear is by reference to
cases like the following. Suppose that, within the confines of one’s country,
one has to choose whether to drive on the left or on the right. One has no
reason to choose one option rather than the other. In particular, one has no
expectations, either way, about the likely action of other drivers. Suppose,
further, that one takes oneself to have sufficient reason to do what the laws
of one’s country say one is to do. One then discovers that according to the
laws one is to drive on the left. If one is disposed to act rationally, one
will then drive on the left. If other drivers are in the same position, so will
they. Much harm will thus be avoided. The situation of the drivers before
their knowledge of the applicable law is what has come to be known as
a coordination problem.'® There is little doubt that life in human societies is
rife with such problems.!® Some are relatively trivial, some are of enormous
importance.?

It is hardly trivial, then, to claim that membership in a political society in
and of itself gives one sufficient reason to support its political institutions. Thus
the partial account of obligation given in this section already shows clearly the
practical significance of a positive answer to the membership problem. The
full import of such an answer will of course depend on a better understanding
of the kind of obligation at issue.

8 Schelling (1960) writes of ‘coordination games’. Lewis (1969) writes of ‘coordination problems’.
Gilbert (1981) critically discusses Lewis's game-theoretical definition of ‘coordination problem’. 1
forbear from attempting a precise definition of such problems here.

¥ Lewis (1969) gives a dozen or so examples.

2 For more on coordination problems see Ch. 9, below.
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Recalcitrance to the Obligated Person’s Will

A further point may be added to these preliminary observations. If we consider
two standard contexts in which people talk of obligations, we find that the
obligated person is generally not in a position to remove the obligation, prior
to fulfilling it, with no more than a mental act of his own.

In the case of a promise, for instance, the promisor cannot simply decide
that ‘the promise is off and hence free himself of his obligation to fulfil the
promise. Rather, as it is often put, he must wait upon release by the promisee.
He can of course break the promise if he so decides, but then he has defaulted
on an existing obligation. In the case of an obligation not dependent on a
promise, such as the obligation to save a drowning child if one can do so
without danger to oneself, one might be able to remove the obligation by
changing one’s circumstances—one might perhaps alert a better swimmer to
a drowning child’s predicament—but generally speaking one cannot do this
simply by a mental act alone.

If obligations generally are recalcitrant to the obligated person’s will, then
personal decisions do not give rise to obligations, since they can be done
away with by a simple change of mind.?! This accords with everyday usage:
decisions may be in some sense ‘binding’, yet they are not generally said to
give rise to obligations.??

Given that obligations are recalcitrant to one’s will, it is easy to see why
people may feel trapped by them. Decisions give one sufficient reason to act
but one can change this by a simple change of mind. Obligations give one
sufficient reason to act, and one cannot change this by a simple change of mind.
Thus suppose one has to decide between two equally attractive alternatives, A
and B. One realizes that one is obligated to choose alternative A. At this point
rationality requires one to choose A. Some may find it comforting to know
what must be done. Others may find it confining.

Summary of the Discussion So Far

Given the type of obligation with which I am concerned there are several
points of contact between my concerns and those of other theorists of political
obligation. Perhaps the most important is that if I am obligated to do something
I am rationally required to do it, all else being equal. Equivalently, in my terms,
one has sufficient reason to do it. That I have an obligation to do something,

2! Some people may be particularly averse to changing their minds in whatever circumstance. Some
may be incapable of doing so as the result of some kinds of brain damage. In principle, however, a
decision is open to reversal by the one who made it.

z On the senses in which a decision binds, and its relation to obligation, see Ch. 7, below.
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m a given situation, does not close the question of what reason requires me to
do. There may be a species of obligation that does close the question. I am not
assuming this to be a feature of obligations in general, something on which
many theorists concur.

These points are intended to provide no more than a partial description of
those obligations with which I am concemned in this book. As will emerge,
some so-called obligations do not all have the features listed. All that do are of
considerable practical significance.

2.3 Directed Obligations
Hart’s Proposal

The obligations of promises and agreements are generally considered paradig-
matic. They have also proved recalcitrant to philosophical explanation.
Theories as to how precisely promises obligate have proliferated, without any
one being generally judged to be sufficient.?? The type of obligation in question
has certain quite striking features that were emphasized by the distinguished
philosopher of law H. L. A. Hart in a well-known article. Hart proposed,
in fact, that the term ‘obligation’ should be reserved for something with the
features in question, contrary to the usage he observed among philosophers.
He wrote:

Most important are the points that (1) that obligations may be voluntarily incurred or
created, (2) that they are owed to special persons (who have rights), (3) that they do not
arise out of the character of the actions which are obligatory but out of the relationship
of the parties.?*

Later Hart amplifies point (3), referring to ‘special transactions between
individuals . . . or some special relationship in which they stand to each other’,
and to ‘previous transactions and relations between individuals’.® There
is much that could be discussed in relation to the details of the quoted
characterization of obligations, which is given in a footnote. For now I leave
it as it stands.

Hart discusses a number of cases that give rise to obligations according to
his criteria.?® What he sees as ‘the most obvious case’ is that of promises.”’

» Vitek (1993) critically surveys a number of the options on offer. For my own perspective on the
obligations of agreements and promises see Ch. 9, below.

** Hart (1955: 179 n. 7). 25 Hart (1955: 183 and 190).

% Hart (1955: 183 f£). He focuses on the ‘special rights’ he takes to be correlative with obligations.

#T Hart (1955: 183).
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Presumably he would be happy to put agreements under this heading also.?®
Hart distinguishes obligations from duties. Obligations as opposed to duties arise
only on the basis of transactions or relationships between particular people.
One properly speaks of an obligation to keep a promise; one speaks rather of a
duty to rescue a stranger. One has an obligation to do what one agreed to do,
but a duty to support just institutions in general.

The suggestion that we think of obligation proper along the lines Hart
proposed has a long history. Thus, in his Treatise on Obligation, first published
in 1791, the great French jurist Robert Joseph Pothier distinguished between
two senses of the term ‘obligation’. In the third chapter he writes: “The term
Obligation has two significations. In its most extensive signification .. . it is
synonymous with the term duty, and comprehends imperfect as well as perfect
obligations. We call imperfect obligations, the obligations for which we are
accountable to God alone.’” An example he gives is that of obligations or
duties of gratitude: ‘He, who has received a signal benefit, is bound to render
his benefactor all the services of which he is capable. .. Yet his benefactor
has no right of requiring those services from him. .. » 30 He then turns to the
second signification:

The term obligation, in a sense more proper and less extensive, comprehends only
perfect obligations, which are called also personal engagements, giving him, with
whom they are contracted, the right of requiring performance of them. 3

Hart’s latter-day proposal concerning how we should conceive of obligation
proper has been taken up by a fair number of those who write on problems
of political obligation.’? Interestingly enough, having made reference to
something like Hart’s narrow sense of obligation at the outset, and allowed
this to be obligation proper, several theorists of political obligation go on to
say that they will not—after all—limit their focus to obligation in this sense

% Many assume that an agreement is an exchange of promises and thus a complex of which promises
are the elements. I critically discuss this idea in Ch. 9, below.

2 Pothier (1802: 2).

* fbid.

31 [bid. Pothier goes on to say that jurists define perfect obligations as involving ‘2 bond of right,
binding us to another, to give, do or refrain from doing something’. Note that he allows that there are
two legitimate senses of ‘obligation’. though one is the ‘more proper’ sense.

32 e.g. Rawls (1971); Simmons (1979); Pateman (1979); Klosko (1992).

3 Simmons (1979) spends some time spelling out a narrower use he culls from the writings of
Hart and Rawils. He aliows that there is 2 broader use of ‘obligation’ and says he will consider both
obligations in the narrow sense and duties with respect to his problem of political obligation. Klosko
(1992) also spells out a narrower use and then says he will not limit his inquiries to obligations in this
NAITOW Sense.
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Thus they align themselves with authors who do not spend time elaborating a
narrower notion.>*

Hart himself proposes what can be taken as a solution to the membership
problem in terms of obligations in the narrow sense he favours. His proposal,
sometimes referred to as the ‘fair play argument’, has been elaborated in various
ways by others. I discuss it later in this book.*

A relatively narrow use of the term ‘obligation’, where it is tied to something
arising from transactions between persons such as those involved in promises
and agreements, may indeed be close to the original meaning of the English
term. By now, however, everyday usage allows for talk of ‘obligations’ in
all of the above contexts.® As Hart, in effect, suggests, this broad use may
indeed obscure important differences. That is quite likely if there has been
an expansion outwards from an original meaning that took account of a
particular, relatively distinctive class of things. The outward expansion will
then cover things of significantly different types, notwithstanding the presence
of similarities to the original class.

In relation to the membership problem, and without any particular type of
solution in mind, there are respectable reasons for not reining things in, at
the outset, beyond a characterization of obligation such as I have given. This
reflects central and relatively indisputable aspects of the prevailing broad use
of the term ‘obligation’. It may, indeed, say the most that can be said without
moving to a characterization of specific, differing types of obligation.

Caution is particularly in order with respect to certain aspects of Hart’s and
others’ more restrictive conceptions. Hart would not hesitate to charactenze
his topic in the above quotation—obligation in his narrow sense—as moral
obligation, where this is understood as other than legal obligation, and perhaps
as having further, positive features as well¥’ For reasons given earlier I
prefer not to qualify the obligation at issue in the membership problem in
this way.

Again, though Hart specifically says that obligations may be ‘voluntarily
incurred or created’, some later writers suppose that obligations, in the proper
narrow sense, must be voluntarily incurred. In other words, it is logically
impossible to have an obligation—in the sense at issue-—that you did not

) 3 Such as Horton (1992: 14). His account of obligations in the broad sense he works with is much
like the partial account just presented here, except that he says obligations are moral reasons for acting.

Depending on the breadth of his understanding of ‘moral’, there may be no difference between us.
3 Ch. 11, below.

% See Brandt (1964) on both points.

37 The relevant article focuses on rights, rights he characterizes, without definition of the qualifying
term, as ‘moral’.



38 A PROBLEM OF POLITICAL OBLIGATION

incur by some voluntary act. Now the term ‘voluntary’ can be variously
interpreted. In a standard interpretation, however, a fully intentional action—as
opposed to an automatic response like a knee-jerk in reaction to a tap on the
knee—may yet not be voluntary. Coercion or, indeed, circumstances of strong
external pressure, are understood to make an act less than fully voluntary.® It
is best in the present context not to assume that all obligations are incurred
voluntarily, in this standard sense, or to limit one’s focus to obligations
so incurred. Though one might expect that any obligations resulting from
membership in a social group are in some way founded on a relationship
between persons, it is not obvious that the relationship will be voluntary in the
sense just discussed.

Leaving aside relationships that are entered unintentionally, one must allow
that relationships generally may be entered in circumstances of strong pressure,
or where the alternatives are so unattractive as to be unthinkable. This is the
situation of many immigrants who come to their new country as refugees
from another. They come to the new country because living in the other has
become intolerable and the new country is for some reason the most feasible
alternative option.

There is a related danger that initially restricting attention to a narrowly
specified kind of obligation—particularly if it is qualified as ‘moral’ and
required to be based on a strongly voluntary transaction—will prevent a
proper understanding of the obligating character of agreements, promises,
and whatever else may obligate in a similar way. Though consideration
of promises in particular evidently played a large role in prompting the
formulation of the restrictions Hart originally proposed, the way in which they
obligate—either the ground of the obligation or its nature—may yet have
been misunderstood.

Understanding agreements is important in relation to the membership
problem since perhaps the most famous solution to it alludes to them. I devote
some time to this solution—actual contract theory—in this book.” I argue
that one central objection to it derives from a misunderstanding of agreements
and the type of obligation they involve.

Obligation and Owing
In spite of the reasonableness of concerns about focusing initially on obligations
as specified by Hart, or in elaborations of his specification, I shall suggest in

1 T

38 See e.g. Simmons (1979: 14). He later implies an interpretation of iness as i ing a
lack of coercion (1979: 82). See Scheffler (1997: 193) for what looks like a broader usage: one must
simply do something to perform a ‘voluntary act’.

¥ In Chs. 4, s, and 10, below.
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the next chapter that the most satisfying solution to the membership problem
will show that members of political societies have obligations in a sense close
to Hart’s.*’ In this section I specify that sense.

I shall abjure Hart’s willingness to qualify the obligations in question as
moral, and I shall not take on his assumption concerning the grounds of
these obligations in interpersonal relationships or transactions. I shall for now
leave that matter open. Finally, I shall assume neither that these obligations
can be voluntarily created nor that they cannot. Evidently, I shall not assume
that these obligations can only be incurred voluntarily—in any sense of
the term.

Taking from Hart’s account any qualification about morality, any specifi-
cation of grounds, and any reference to the possibility of voluntary creation,
something extremely significant remains. This comes in Hart’s second clause:
obligations of the type in question are ‘owed to special persons (who have
rights)’. Perhaps ‘special persons’ would better be replaced by ‘specific persons’
in the sense that if an obligation is owed, it has to be owed to someone.
There need be nothing ‘special’ about these persons in the sense that they
have any particular personal qualities. ‘Specific persons’, however, should not
be understood as ruling out all persons as those to whom the obligation
is owed. What is key here is the reference to ‘owing’, owing to one or
more persons.

One might say, as Hart does, that an obligation is owed. Or one might say,
perhaps more perspicuously, that one has an obligation of the kind in question
if and only if one owes someone a particular action. Performing that action is the
fulfilment of the obligation. The question of how one might come to owe
someone an action will be set aside for now.*!

The person to whom one owes the action is said to have a right to it. Thus
rights are ‘correlated’, in a strong sense, with obligations of this type: for X to
owe Y action A is for Y to have a right against X to X’s performance of A,
and vice versa.*? ‘

There is no need to worry about whether we are talking here about
obligations proper, as opposed to a central class of obligations—perhaps the
original class in terms of a gradual widening of the extension of the term. What
is important is not the proper use of a word, but rather the nature of, in a
broad sense, a ‘thing’. Namely, an obligation of the type in question.

. © Klosko (1992: 11), who says, without explanation, that 2 positive account of political obligation
m:;tmsofobhgmonsinsuchanmwseme would be most satisfactory (though he will not provide
one).

* It is taken up in Ch. 7, below.

# For discussion see Upton (2000).



40 A PROBLEM OF POLITICAL OBLIGATION

Some authors simply say that an obligation of the type with which they are
concerned is an obligation ‘to’ or ‘toward’ a particular person, the correlative
right being a right ‘against’ the person with the obligation.* This way of
putting things is even thinner than the pared-down version of Hart’s account
I have proposed so far. It seems to me that by thinning things down this far
we have lost something important. For one must at some point ask: what is it
to have an ‘obligation to’ another person? What is it to have a right ‘against’
a person? These phrases become open t0 a variety of interpretations {(which
they have, indeed, received). Things are pinned down very fittle by the phrases
themselves. 1 shall therefore not strip any more from Hart’s characterization
of obligations. I shall maintain within it the notion of ‘owing’. In this way it
retains some substance.

In the literature, obligations simply characterized as obligations ‘to’ another
person, correlative with rights of that person against the person with the
obligation, have become known as «directed’ or ‘relational’ obligations. Hoping
not to confuse anyone, I shall in what follows use the phrase ‘directed
obligation’, and related phrases such as ‘obligation to’, to refer to obligations
directed in the more substantial sense I have specified. That is, | shall
understand someone to have a directed obligation when and only when he
owes another person an act of his own. His obligation is then an obligation to,
or towards, that person, who has a correlative right against him to the act that
is owed.

One should not think all that can be said about directed obligations has now
been said. The notion of a directed obligation may at this point rightly seem
puzzling. What is it for someone to owe an action to another person? On what
basis can one be properly said to be in this position?

Assuming this idea can be made good, it is reasonable to suppose that
directed obligations are obligations according to the partial characterization
presented in this chapter. That is, it is reasonable to suppose that one who can
plausibly be said to owe another an action will have an obligation according
to that characterization. He will have sufficient reason for performing that
action, sufficient reason that is independent of his own inclinations or narrow
self-interest and that cannot be eradicated by his own fiat.

It seems that—failing special circumstances—the fact that one owes some-
one an action must trump one’s contrary inclinations and considerations of
self-interest from the point of view of what rationality requires one to do.
If 1 owe you this action, how can 1 appropriately argue that my own incli-
nations or considerations of self-interest, as such, permit me not to give it

4 Perhaps the most famous of these discussions is that of Hohfeld (1914).
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Fo you? As noted earlier, it is often assumed to be true of genuine obligations
in general that they trump inclinations and considerations of self-interest.
It seems, then, that directed obligations fit well with a variety of common
understandings about obligation.

2.4 Imputed Obligations

Ilnow turn to a species of so-called obligations that are not of the general
kind I have characterized in this chapter. When an imperator issues a directive
to t:hfz effect that certain people are to act a certain way, this is sometimes
described as a matter of imputing an obligation to those people, an obligation
to act as directed. I shall call a so-called obligation of this type an ‘imputed
obligation”.** Often when people speak of one’s ‘legal obligations’ they are
speak%ng of a particular set of imputed obligations. More precisely, they are
speaking of what a particular system of laws directs one to do.*® To state that one
has a particular legal obligation, in this sense, is not to state that one has a
particular obligation of the kind I have characterized. To see this, suppose
that Pamela is passing through territory T. She knows that the legislature of
political society S has passed a certain law, L: all those who pass through T are
to pPaya c<?rmin tax. Thus L imputes to Pamela, qua person passing through T,
an obligation to pay the tax. Given all this, Pamela may still go on intelligibly
to ask whether she has an obligation to pay the tax, that is, an obligation of the

- general kind characterized earlier in this chapter. That L, in effect, says she is to do

so or, in other ginm, imputes this obligation to her, is not in and of itself a
positive answer.* The same goes for obligations imputed by social rules and
conventions.

To distinguish my quarry from imputed obligations is not to deny that such

: obligations are of primary importance for the membership problem. A central

“
Several authors use other terms to mark roughly the igati
. ® other ’ ly same category of so-called obligations.
Stocker (1970) writes of ‘institutional obligations’. Simmons (1979) refers to ‘positional duties”. It does
not appear that all imputed obligations need be positional in Simmons’s sense. In principle an edict

- might address me not as the holder of some position, such as professor, or US citizen, but as myself,

this particular person. The same distinction would need to be igati
to :;ae by this edict, and my genuine obligations. S S
See e.g. Singer (1973: 2-3); Simmons (1979: 16 fL); Kramer (
Lt ) ; : 3N 1999: 382). The phrase ‘I
@mn may also be used in a more complexsensctomemsomcthinglike‘gex)mim ot?ﬁgaﬁouiiﬂc
ii»ylznwc of the content of certain laws and some factor linking one to these laws in an appropriate
way’. In other words, this phrase, along with related phrases like ‘institutional obligation’, is importantly

- ambiguous.

46 - -
Simmons (1979: 148—51) discusses an example suggesting the same basic point.



42 A PROBLEM OF POLITICAL OBLIGATION

indeed be put—if somewhat confusingly—-as
r membership in a political society obligates
e—political—institutions—of—
f the question: am I

aspect of this problem could
follows. It is the problem of whethe:
one to fulfil the—obligations—imputed—to—one-by“@
that-society. This, after all, is just a broac?er ':cmon o
obligated to conform to the laws of my society?

3

In Pursuit of a Theory
of Political Obligation

For present purposes a theory of political obligation is a reasoned affirmative
solution to the membership problem. In this chapter 1 propose that a satisfactory
theory of political obligation will satisfy a number of specified criteria. I then
detail a number of less than promising notions of membership in order to clear
the ground before proceeding.

3.1 Desiderata for a Theory of Political Obligation

A theory of political obligation, as that is understood here, is a theory that
purports to provide a reasoned affirmative answer to a particular question: is it
the case that, in plausible senses of the terms, obligations inhere in member-
ship in a political society—a society with political institutions—the obligations
being to uphold the institutions in question? More briefly, are there political
obligations? In the course of the following chapters I pay attention to a number
of competing theories of political obligation. These include the classic theory
Llabel actual contract theory, and the theory I shall myself defend, which I label
plural subject theory. It will be helpful to develop, at the outset, some tests
or criteria by reference to which these theories can be assessed and, indeed,
compared with one another. I first summarize these criteria and give each one
a label. Later I discuss those that require further clarification or justification.

The first criterion stands somewhat apart. I label it the criterion of affirma-
tiveness. According to this criterion, a maximally satisfactory theory will allow
that there are political obligations. I say more about this criterion in the next
section. The rest of the criteria assume this one and can be roughly divided
into two related groups. I refer to these as analytic criteria, on the one hand,
and interpretative criteria, on the other.



