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INTEREST OF AMICUS CURIAE1 

  Amicus curiae Louis Fisher is Senior Specialist in 
Separation of Powers with the Congressional Research 
Service of the Library of Congress, where he has worked 
since 1970.2 He is the author of numerous books and 
articles on constitutional law and is frequently invited to 
testify before Congress. Dr. Fisher has conducted exten-
sive research on military commissions and written two 
books on the subject: Nazi Saboteurs on Trial: A Military 
Tribunal and American Law (2003); and Military Tribu-
nals and Presidential Power (2005). Based upon this 
expertise, he has an interest in providing the Court with a 
fuller understanding of the history of military commis-
sions and their relationship to the separation of powers 
and other issues in this case. 
 

PRELIMINARY STATEMENT AND 
SUMMARY OF ARGUMENT 

  In November 2001, President Bush established 
military commissions to try individuals in the “war on 
terrorism.” See “Detention, Treatment, and Trial of Cer-
tain Non-Citizens in the War Against Terrorism,” 66 Fed. 
Reg. 57,833 (Nov. 13, 2001) (“Military Order”). In the court 
of appeals, the government argued that military commis-
sions “have tried enemy combatants since the earliest days 
of the Republic under such procedures as the President 
has deemed fit.” Brief for Appellants in U.S. Court of 
Appeals for the District of Columbia Circuit at 53. The 
court of appeals ignored the actual historical practice of 
military commissions and their severe limitations, instead 

 
  1 Amicus curiae certifies that all parties have consented to the 
filing of this brief. Pursuant to Rule 37.6, amicus states that no counsel 
for any party has authored this brief in whole or in part, and that no 
person or entity other than amicus and his counsel has contributed 
monetarily to the preparation or submission of this brief. 

  2 The views expressed in this brief are Dr. Fisher’s own, and his 
institutional affiliations with the Library of Congress and Congres-
sional Research Service are provided for identification purposes only. 
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concluding that “there is little to [petitioner’s] argument” 
that the commissions violate the separation of powers. 
Hamdan v. Rumsfeld, 415 F.3d 33, 37 (D.C. Cir. 2005). 
That conclusion is fundamentally flawed.  
  In fact, the military commissions established by 
President Bush are completely without precedent and 
seriously jeopardize our system of separation of powers. 
Military commissions have traditionally been used as an 
emergency measure by a commander in the field to fill a 
temporary gap created by the absence of civilian court or 
court-martial jurisdiction. They have typically occurred in 
a zone of combat operations or occupied territory, have 
generally adhered to the procedures used in courts-
martial, and have never singled out a broad class of non-
citizens. The current commissions, then, seek to do what 
no military commission has ever done before – to allow the 
President to try an exceptionally broad class of individuals 
of almost any offense, thousands of miles from any battle-
field, in an amorphous “war on terrorism” that has no 
defined enemy or end. They do so, moreover, without 
regard to the existing rules and procedures Congress has 
expressly established for military trials. The Court should, 
therefore, review petitioner’s challenge to the commissions 
on the merits and clarify the basic ground rules before 
such a radical and potentially dangerous departure from 
traditional limits and separation of powers principles 
occurs. 
  The latest unilateral changes to the rules governing 
the current military commissions highlight the need for 
the Court to exercise review now. See Kathleen T. Rhem, 
“Officials Announce Changes to Military Commissions 
Procedures,” at http://www.defenselink.mil/news/Aug2005/ 
20050831_2583.html. These eleventh hour modifications, 
issued days before the government’s opposition brief is due 
in this case, do not rectify central flaws of the commis-
sions, including their continuing failure to provide for 
review by the Judge Advocate General (“JAG”), which is 
required under the Uniform Code of Military Justice. That 
failure is particularly striking since members of the Court 
and scholars later criticized the commissions used in 
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Ex parte Quirin, 317 U.S. 1 (1942), precisely because they 
excluded JAG review. Moreover, the use of a single judge 
rather than a mixed panel to rule on questions of law now 
takes these commissions out of any known historical 
precedent whatsoever, including Quirin. If the history of 
military commissions teaches us anything, it is that the 
President cannot simply make up the rules of military 
justice as he goes along. The Court should not allow it to 
happen here. 
 

ARGUMENT 

I. THE SEPARATION OF POWERS HAS HISTORI-
CALLY LIMITED THE EXECUTIVE’S AUTHOR-
ITY TO ESTABLISH MILITARY COMMISSIONS. 

  The American constitutional system is founded on the 
principle of the separation of powers. See, e.g., The Feder-
alist No. 47, at 301 (James Madison) (C. Rossiter ed. 1961) 
(“The accumulation of all powers, legislative, executive, 
and judiciary, in the same hands . . . may justly be pro-
nounced the very definition of tyranny.”). Indeed, it was 
the military abuses by the King of England that drove 
colonial leaders in America to seek their independence and 
to limit the concentration of military power in their new 
republic. The Declaration of Independence para. 14 (U.S. 
1776) (“[The king] has affected to “render the Military 
independent of and superior to the Civil power.”).  
  The Constitution seeks to ensure the separation of 
powers by providing Congress with broad authority to 
regulate armed conflict. See, e.g., U.S. Const. art. I, § 8, cl. 
11 (power “[t]o declare War . . . and make Rules concerning 
Captures on Land and Water”); id. art. I, § 8, cl. 10 (power 
“[t]o define and punish . . . Offences against the Law of 
Nations”); id. art. I, § 8, cl. 14 (power “[t]o make Rules for 
the Government and Regulation of the land and naval 
Forces”). While the Constitution also makes the President 
“Commander in Chief of the Army and Navy,” id. art. 
II, § 2, cl. 1, this power is a limited one. See, e.g., The 
Federalist No. 69, at 418 (Alexander Hamilton) (C. Ros-
siter ed. 1961) (Commander in Chief power meant 
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“nothing more than the supreme command and direction 
of the military and naval forces, as first General and 
admiral of the Confederacy”); 2 The Records of the Federal 
Convention of 1787, at 318 (M. Farrand ed. 1937) (power 
Framers left solely in hands of President was power “to 
repel sudden attacks”). This case fundamentally chal-
lenges those limits. 
  The separation of powers sharply curtails the Execu-
tive’s authority to establish military commissions to try 
and punish offenses. Ever since the Articles of War were 
enacted 230 years ago, Congress has regulated military 
justice, and it has never been thought an infringement on 
executive prerogatives to control how military courts try 
individuals in times of war. In 1775, the Continental 
Congress adopted rules and regulations for the military in 
a series of 69 Articles of War, requiring that offenses like 
mutiny and sedition be tried by courts-martial and not left 
to the discretion of military commanders or executive 
officials. American Articles of War of 1775, reprinted in 
William Winthrop, Military Law and Precedents 953-60 
(2d ed. 1920); Louis Fisher, Military Tribunals and Presi-
dential Power 7 (2005). As commander in chief during the 
American Revolution, George Washington adhered to the 
Articles of War by reviewing death sentences imposed by 
courts-martial, 13 Writings of George Washington 136-40 
(J. Fitzpatrick ed. 1931), which he sometimes overturned 
for lack of legal basis. 11 Writings of George Washington, 
supra, at 262. Washington recognized that changes in the 
military code “can only be defined and fixed by Congress.” 
17 Writings of George Washington, supra, at 239. Similarly, 
during the War of 1812, President Madison did not make 
urgently needed changes to court-martial procedure on his 
own but, rather, sought and obtained those revisions from 
Congress in advance. See Fisher, Military Tribunals, 
supra, at 23.  
  The first actual military commissions were estab-
lished by General Winfield Scott in 1847 during the 
Mexican War as an emergency measure to address undis-
ciplined action and other misconduct by American troops. 
See 2 Winfield Scott, Memoirs of Lieut.-General Scott, 
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L.L.D. 392-93 (1864). General Scott never questioned 
Congress’s authority to control military commissions. To 
the contrary, he sought statutory authority beforehand 
and explained that he was merely filling a gap by instill-
ing discipline among his troops and combating guerrilla 
warfare until Congress could enact the necessary legisla-
tion. Id. at 393. Indeed, Scott relied on the Articles of War 
and existing practice in the States, and further provided 
that no commission “shall try any case clearly cognizable 
by any court martial.” Id. at 544. 
  During the Civil War, military commissions were 
initially established to address “ ‘crimes and military 
offenses . . . not triable or punishable by courts-martial 
and . . . not within the jurisdiction of any existing civil 
court.’ ” 2:1 The War of the Rebellion: A Compilation of the 
Official Records of the Union and Confederate Armies 247 
(1894) (quoting army general order dated January 1, 
1862).3 These commissions were clearly grounded in 
statutes which recognized their existence and operation as 
early as 1862. See, e.g., Act of July 17, 1862, ch. 201, § 5, 
12 Stat. 597, 598 (“[T]he President shall appoint . . . a 
judge advocate general . . . to whose office shall be re-
turned, for revision, the records and proceedings of all 
courts-martial and military commissions, and where a 
record shall be kept of all proceedings had thereupon.”). 
Francis Lieber noted that the comprehensive code he 
developed to enable commanders in the field to wage war 
effectively and humanely was issued as an army general 
order because the word “code” indicated something that 
the President “has no right to issue – something which 
requires the assistance of Congress – an enactment.” R.R. 
Baxter, “The First Modern Codification of the Law of War: 
Francis Lieber: and General Orders No. 100,” 3 Int’l Rev. 
Red Cross 171, 185 (No. 25, Apr. 1963). 
  The Supreme Court curtailed the use of military 
commissions shortly after the Civil War ended. Ex parte 

 
  3 “2:1” stands for series 2, volume 1. 
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Milligan, 71 U.S. 2 (1866). While the Court decided Milligan 
on other constitutional grounds, id. at 127 (forbidding use of 
military commissions for civilians except when courts are 
closed), Chief Justice Chase reaffirmed that military 
jurisdiction must be expressly authorized by Congress. See 
id. at 139-40 (Chase, C.J., concurring); see also Winthrop, 
supra, at 836 (absent express statutory authorization, 
jurisdiction of military commission limited to offenses 
committed “within the field of the command of the conven-
ing commander” and within “the theater of war or a place 
where military government or martial law may legally be 
exercised”). When military commissions were next used to 
suppress insurrection in the South during the post-war 
military occupation, they were expressly provided for by 
statute. See Act of Mar. 2, 1867, ch. 153, § 3, 14 Stat. 428. 
  Congress amended the Articles of War in 1916, and 
again in 1920. Article 15 (now 10 U.S.C. § 821) provided 
that other provisions conferring court-martial jurisdiction 
did not deprive military commissions of concurrent juris-
diction over offenses or offenders that may be triable by 
such commissions. See Act of June 4, 1920, ch. 227, 41 
Stat. 759, 790; Act of Aug. 29, 1916, ch. 418, 39 Stat. 619, 
653. As noted military attorney and historian Frederick 
Bernays Wiener explained, Article 15 was intended as a 
restriction on military commissions, which had improperly 
asserted jurisdiction over courts-martial during the Civil 
War. Louis Fisher, Nazi Saboteurs on Trial: A Military 
Tribunal and American Law 130 (2003). At most, this 
provision “just save[d]” to military commissions the 
jurisdiction traditionally exercised by “the military com-
mander in the field in time of war.” S. Rep. No. 64-130, at 
40 (1916) (testimony of Judge Advocate General Enoch H. 
Crowder) (emphasis added). Indeed, the next attempt to 
establish military trials was made by introducing new 
legislation, which President Woodrow Wilson successfully 
opposed. Fisher, Military Tribunals, supra, at 86-87. 
  In Ex parte Quirin, 317 U.S. 1 (1942), the Court relied 
on Article 15 in holding that eight German saboteurs could 
be tried by military commission for violations of the law of 
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war, id. at 28, but declined to decide whether the Presi-
dent had the constitutional authority to create such 
commissions without congressional legislation, id. at 29. 
The Court emphasized the nexus between the actions of 
the saboteurs (who had buried their uniforms) and spying, 
an offense defined by statute since the American Revolu-
tion, id. at 31 & n.9, 41, carefully limiting its decision 
“only” to the saboteurs’ “particular acts” and “the conceded 
facts.” Id. at 46. Moreover, Quirin, as Justice Scalia 
observed, “was not th[e] Court’s finest hour,” Hamdi v. 
Rumsfeld, 542 U.S. 507, 124 S. Ct. 2633, 2669 (2004) 
(Scalia, J., dissenting), and it, along with In re Yamashita, 
327 U.S. 1 (1946), has been eroded by subsequent criticism 
and developments. See infra at 10-13, 15-17. 
  The court of appeals here ignored the limitations that 
separation of powers principles have long imposed on the 
President’s authority to establish military commissions. 
Instead, it relied on the Authorization for the Use of 
Military Force, Pub. L. No., 107-40, 115 Stat. 224 (Sept. 
18, 2001), which permits the use of “all necessary and 
appropriate force,” but which is silent on the question of 
military commissions. It also relied on the provisions of 
the Uniform Code of Military Justice contained at 10 
U.S.C. §§ 821, 836, but failed to acknowledge the limita-
tions on the jurisdiction of military commissions Congress 
imposed under that statute. Hamdan, 415 F.3d at 37-38. 
The President’s military commissions thus raise profound 
separation of powers concerns, and no trial should go 
forward until this Court addresses their validity. 
 
II. THE CURRENT MILITARY COMMISSIONS 

ARE COMPLETELY WITHOUT PRECEDENT. 

  Military commissions have traditionally been limited 
to a zone of combat operations or occupied territory, and 
have been used in conflicts against a well-defined enemy. 
Military commissions also have commonly adhered to the 
procedures established by Congress and used in courts-
martial. In addition, military commissions have never 
before singled out a broad class of non-citizens for trial. 
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  The current military commissions flout these tradi-
tional limits. They unilaterally establish an entirely novel 
system of military justice, far from any battlefield, in an 
amorphous “war on terrorism,” without a clearly defined 
enemy or end. Further, the commissions can try a poten-
tially limitless class of non-citizens for a wide range of 
offenses which may already be prosecuted under existing 
federal statutes, Military Order, supra, § 2(a), and they 
employ an entirely new set of procedures even though 
Congress has already set forth procedures for military 
trials in the UCMJ. Such a radical and potentially danger-
ous departure from historical precedent and separation of 
powers principles should not be permitted without a 
definitive statement from this Court. See Quirin, 317 U.S. 
at 19 (reviewing validity of commissions to try alleged 
Nazi saboteurs in Special Term in middle of war “[i]n view 
of the public importance of the questions raised by their 
petitions and of the duty which rests on the courts, in time 
of war as well as in time of peace, to preserve unimpaired 
the constitutional safeguards of civil liberty”). 
 

A. Military Commissions Have Traditionally 
Been Confined To A Zone Of Combat Opera-
tions Or Occupied Territory. 

  Military commissions have typically been confined to 
a zone of combat operations or occupied territory. The 
military commissions used during the Mexican War took 
place in occupied territory and enabled the commander 
there to establish order over both U.S. troops and Mexi-
cans. Similarly, most military commissions during the 
Civil War occurred in Union-occupied Confederate terri-
tory and “strife-torn border states.” Mark E. Neely, Jr., The 
Fate of Liberty: Abraham Lincoln and Civil Liberties 168-
69 (1991). As they became more widespread, serious 
abuses resulted. For example, Captain Henry Wirz, the 
superintendent of the notorious Andersonville prison, was 
unfairly blamed by a military commission for the condi-
tions there and was “hurried to his death by vindictive 
politicians, an unbridled press, and a nation thirsty for 
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revenge.” Darrett B. Rutman, “The War Crimes and Trial 
of Henry Wirz,” 6 Civil War Hist. 117, 118 (1960). The 
military commission hastily set up to try alleged conspira-
tors in Lincoln’s assassination was, in the words of Lin-
coln’s former Attorney General, “not only unlawful, but . . . 
a gross blunder in policy . . . [which] denies the great, 
fundamental principle that ours is a government of Law.” 
The Diary of Edward Bates, 1859-1866, at 483 (H. Beale 
ed. 1933) (emphasis in original).  
  Most military commissions conducted during World 
War II also occurred in a theater of war or in occupied 
territory, and not at a peaceful military base like 
Guantánamo Bay. Yamashita, 327 U.S. at 5 (military 
commission in recently re-conquered Philippine Islands 
to try Japanese general);4 Johnson v. Eisentrager, 339 
U.S. 763, 765-66 (1950) (military commission in Nanking, 
China, to try individuals in service of German armed 
forces). Also, those commissions occurred in a declared war 
against a fixed and well-defined enemy, not an amorphous 
“war against terrorism” without a defined enemy or end.5 

 
  4 The court of appeals minimized the differences between the 
commission in Yamashita and the commissions at Guantánamo, noting 
that the former occurred “after Japan had surrendered.” Hamdan, 415 
F.3d at 38. Yet, there is a great difference between military commissions 
conducted by a field commander in recently re-conquered territory in 
the aftermath of hostilities and those conducted by presidential order 
thousands of miles from any battlefield almost four years after the 
defendant’s capture, as in Hamdan’s military trial at Guantánamo.  

  5 In Madsen v. Kinsella, 343 U.S. 341 (1952), the Court held that a 
military occupation court had jurisdiction to try a U.S. serviceman’s 
wife for murder in occupied Germany. Id. at 342-43; see also United 
States v. Tiede, 86 F.R.D. 227, 256-57 (U.S. Ct. Berlin 1979) (noting U.S. 
and Germany technically at war when Madsen was tried; distinguish-
ing military trials by occupation courts during belligerency). Madsen, 
however, did not apply the UCMJ at all, and has been eroded by later 
decisions curtailing military jurisdiction over non-military personnel 
outside the United States. See, e.g., Reid v. Covert, 354 U.S. 1 (1957) 
(civilian dependant of armed service member not subject to court-
martial in capital case); McElroy v. United States ex rel. Guagliardo, 
361 U.S. 281 (1960) (civilian employees of overseas military forces not 
subject to court-martial in non-capital cases). 
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  Ex parte Quirin does not support the President’s 
unilateral creation of this new and unprecedented system 
of military justice. Quirin occurred during a dark period in 
World War II, only six months after Pearl Harbor and 
amid a major U-boat offensive by Nazi Germany off the 
U.S. coast. David Glazier, Notes, “Kangaroo Court or 
Competent Tribunal?: Judging the 21st Century Military 
Commission,” 89 Va. L. Rev. 2005, 2053 (2003). Initially, 
the eight captured Germans were to be tried in civil court. 
Fisher, Nazi Saboteurs, supra, at 45-46. The Roosevelt 
Administration, however, feared that a public trial of the 
saboteurs in civilian court would reveal that they had been 
captured not because of “uncanny FBI organizational 
skills” but, rather, because one of the saboteurs had turned 
himself in and identified the others. Id. at 46. It also 
worried that a public trial would broadcast how easily 
German U-boats had reached American shores undetected 
and thereby encourage future attempts. Id. In addition, 
the Roosevelt Administration believed that the potential 
sentences under criminal law were insufficient, Francis 
Biddle, In Brief Authority 328 (1962), and thought that a 
military tribunal could act quickly and impose the death 
penalty. Fisher, Nazi Saboteurs, supra, at 50. In establish-
ing the commission, Roosevelt sought to vest final review-
ing authority in himself. Executive Order 9185, 7 Fed. 
Reg. 5103 (July 7, 1942). He warned Attorney General 
Francis Biddle, who shared prosecution duties with the 
Judge Advocate General of the Army, that he would not 
“hand [the defendants] over to any United States marshal 
armed with a writ of habeas corpus.” Biddle, supra, at 331. 
  The Supreme Court agreed to hear the case of the 
saboteurs on July 23, 1942, and publicly announced on 
July 27 that oral argument would begin on July 29, before 
there had been any action by lower courts. Lewis Wood, 
“Supreme Court Is Called in Unprecedented Session to 
Hear Plea of Nazi Spies,” New York Times, July 28, 1942, 
at 1. At 8 p.m. on July 28, a federal district court dis-
missed a motion by defense counsel for a writ of habeas 
corpus. Ex parte Quirin, 47 F. Supp. 431 (D.D.C. 1942). At 
noon the next day, the Supreme Court began to hear the 
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case. The briefs filed by opposing parties are dated the 
same day oral argument commenced. 39 Landmark Briefs 
and Arguments of the Supreme Court of the United States: 
Constitutional Law 395, 463, 495 (1975). As a result, the 
Justices were unprepared to analyze complex issues of 
military law and Articles of War that are rarely placed 
before the Court. 
  On July 31, after two days of oral argument, the Court 
issued a one-page per curiam order, dismissing the habeas 
petitions. Ex Parte Quirin, 63 S. Ct. 1 (1942). The Court 
did not issue its full opinion until nearly three months 
later, on October 29. By then, six of the eight saboteurs 
had already been executed (the remaining two had also 
been found guilty, but were given prison sentences by 
Roosevelt). Chief Justice Stone described writing the 
opinion as “a mortification of the flesh,” and found only 
“meager” authority to support the commission’s constitu-
tionality. David J. Danelski, “The Saboteurs’ Case,” 1 J. 
Sup. Ct. Hist. 61, 72-73 (1996) (internal quotation marks 
and citation omitted). Stone’s purpose “was not to eluci-
date the law but, rather, to justify as best he could a 
dubious decision” after the fact. Michal R. Belknap, “The 
Supreme Court Goes to War: The Meaning and Implica-
tions of the Nazi Saboteur Case,” 89 Mil. L. Rev. 59, 87 
(1980). He and other Justices sought to do everything 
possible to secure a unanimous opinion. When it ap-
peared the Court might fragment with separate state-
ments, Justice Frankfurter circulated an impassioned 
plea, entitled “F.F.’s Soliloquy,” in which he called the 
saboteurs “damned scoundrels” and cautioned that “we 
[have] enough of a job trying to lick the Japs and the Nazis” 
without the Supreme Court “stirring up a nice row” with 
“abstract constitutional discussions.” Fisher, Nazi Sabo-
teurs, supra, at 119-21. Yet, Justice Frankfurter later 
acknowledged that Quirin “was not a happy precedent,” 
and Justice Douglas observed that “it is extremely undesir-
able to announce a decision on the merits without an order 
accompanying it . . . [b]ecause once the search for the 
grounds . . . is made, sometimes those grounds crumble.” 



12 

Danelski, supra, at 80 (internal quotation marks and 
citation omitted). 
  When the Roosevelt Administration prosecuted 
individuals charged with assisting the saboteurs, it did so 
in the civilian courts. Fisher, Nazi Saboteurs, supra, at 80-
84; see also Haupt v. United States, 330 U.S. 631 (1947) 
(affirming treason conviction of father of saboteur Herbert 
Haupt). Moreover, this Court has since sought to limit 
military jurisdiction over those who are not members of 
the U.S. armed forces. See, e.g., Reid v. Covert, 354 U.S. 1, 
33 (1957) (plurality op.) (rejecting extension of military 
jurisdiction over civilians outside “the extraordinary 
circumstances present in an area of actual fighting”); 
Duncan v. Kahanamoku, 327 U.S. 304, 324 (1946) (decla-
ration of “martial law” in Hawaiian Organic Act did not 
“authorize the supplanting of courts by military tribu-
nals”). Thus, notwithstanding Quirin, historical practice 
by 2001 demonstrates that military commissions could not 
be established outside a theater of war or occupied terri-
tory, at least absent express congressional authorization.6 
 

B. The Procedures Used In Military Commis-
sions Have Historically Conformed To Those 
Used In Courts-Martial. 

  The Military Order and implementing regulations 
depart in numerous important ways from the procedures 

 
  6 This Court’s decision in Hamdi v. Rumsfeld, 542 U.S. 507, 124 
S. Ct. 2633 (2004), is not to the contrary. First, Hamdi involved only the 
detention, and not military trial, of an “enemy combatant.” 124 S. Ct. at 
2639 (plurality op.); see also id. at 2674, 2682, 2677-85 (Thomas, J., 
dissenting) (repeatedly emphasizing that Hamdi involved detention, 
and distinguishing punishment from detention). Second, the plurality 
relied on Quirin for the proposition that “the capture, detention, and 
trial of unlawful combatants, ‘by universal agreement and practice,’ are 
‘important incident[s] of war.’ ” Id. at 2640 (quoting Quirin, 317 U.S. at 
28). It never addressed what body would try unlawful combatants. 
Congress, however, has expressly provided that individuals like 
Hamdan may be tried by a military commission only for aiding the 
enemy, 10 U.S.C. § 904, and/or spying. Id. § 906. 
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established by Congress for use in courts-martial. For 
example, they make the President, or the Secretary of 
Defense acting at his discretion, the final reviewing 
authority, and thus dispense with the multi-tiered review 
process under the UCMJ, including an appeal to the U.S. 
Court of Appeals for the Armed Forces. See Hamdan v. 
Rumsfeld, 344 F. Supp. 2d 152, 166 & n.12 (D.D.C. 2004) 
(listing numerous differences between current military 
commissions and courts-martial). The Military Order also 
dispenses with the requirement that the Judge Advocate 
General “receive, revise, and have recorded the proceed-
ings of . . . military commissions.” 10 U.S.C. § 3037. 
Moreover, the implementing order designates a judge 
advocate of the U.S. armed forces to serve as a voting 
member of the trial panel, 32 C.F.R. § 9.4(a)(4), a practice 
Congress abandoned when it enacted the UCMJ. Act of 
May 5, 1950, ch. 169, § 13, 64 Stat. 107, 117, 121 (limiting 
role of judge advocate members to ruling on questions of 
law that arise during trial).  
  The government argues that military commissions 
“have tried enemy combatants since the earliest days of 
the Republic under such procedures as the President has 
deemed fit.” Brief for Appellants in U.S. Court of Appeals 
for the District of Columbia Circuit at 53. That argument 
is wrong.7 Military commissions during the Mexican War 

 
  7 The government mistakenly relies on the trials of John André in 
1780 and Alexander Arbuthnot and Robert Christy Ambrister in 1818. 
Id. at 57-59. With respect to André, the Continental Congress had 
previously adopted a resolution in 1776 expressly providing that enemy 
spies “shall suffer death . . . by sentence of a court martial, or such 
other punishment as such court martial shall direct,” 5 Journals of the 
Continental Congress, 1774-1789, at 693, and had ordered that this 
resolution “be printed at the end of the rules and articles of war.” Id. 
Even before that, the Congress had made it punishable by court-martial 
for members of the continental army to “hold[] correspondence with, or 
. . . giv[e] intelligence to, the enemy.” American Articles of War of 1775, 
reprinted in Winthrop, supra, at 955 (Article 28). 

  The military trial of Arbuthnot and Ambrister during the Seminole 
War in Florida in 1818 is equally unpersuasive and underscores the 
abuses to which such trials are prone. After the tribunal changed its 

(Continued on following page) 
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applied the same procedures, granted the same rights to 
the accused, utilized the same rules of evidence, and 
accorded the same post-trial review as did courts-martial. 
Glazier, supra, at 2030-31.8 The Civil War likewise saw an 
effort to conform procedures used in military commissions 
to those used in courts-martial. See, e.g., Gen. Order No. 1, 
HQ, Dept. of the Missouri, Jan. 1, 1862 (“[M]ilitary com-
missions . . . should be ordered by the same authority, be 
constituted in a similar manner and their proceedings be 
conducted according to the same general rules as courts-
martial in order to prevent abuses which might otherwise 
arise.”), reprinted in The War of the Rebellion, supra, at 
248; see also Act of July 17, 1862, supra, 12 Stat. at 598 
(same post-conviction review in military commissions and 
courts-martial).  
  Testifying before Congress regarding proposed revi-
sions to the Articles of War in 1916, the legislation’s 
author explained that military commissions and courts-
martial “have the same procedure.” S. Rep. No. 64-130, 
at 40 (testimony of Judge Advocate General Enoch H. 

 
sentence against Ambrister from death to corporal punishment, 
General Andrew Jackson overrode its decision and directed that 
Ambrister be shot. President Monroe distanced himself from Jackson’s 
actions, forwarding documents about the case to Congress for legisla-
tive investigation. 2 A Compilation of the Messages and Papers of the 
Presidents 612 (J. Richardson ed. 1925); see also 15 Annals of Congress 
2136-50 (1818). The following year, the House Committee on Military 
Affairs issued a report finding that no law authorized the men’s trial 
before a military court for the alleged offenses, except the charge that 
Arbuthnot was “acting as a spy,” of which he was found not guilty, and 
concluded that there was not even “a shadow of necessity for [their] 
death.” 1 American State Papers: Military Affairs 735 (1819). A Senate 
report found no statutory basis for their military trial, and further 
noted that “[h]umanity shudders at the idea of a cold-blooded execution 
of prisoners, disarmed, and in the power of the conqueror.” 15 Annals of 
Congress 267 (1819) (internal quotation marks omitted). 

  8 The one exception, the “Councils of War,” which tried individuals 
for offenses related directly to the war, was a brief experiment which 
was discontinued during the Civil War in favor of the single military 
commission. Glazier, supra, at 2033. 
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Crowder). Military commissions established in occupied 
territories in the Rhineland after World War I employed 
substantially the same procedures as courts-martial. 
Glazier, supra, at 2048. Thus, on the eve of World War II, 
it was widely accepted that “even in the absence of statute 
. . . the general court-martial is a proper guide for the 
constitution, commission, and procedure of military 
commissions.” Frederick Bernays Wiener, A Practical 
Manual of Martial Law 123 (1940). 
  In Quirin, however, the Roosevelt Administration 
unjustifiably departed from court-martial practice under 
the Articles of War in establishing a military commission 
to try the eight German saboteurs in 1942. Article 43 
mandated a unanimous vote to impose a death sentence, 
41 Stat. at 795-96, and Articles 46 and 50½ required 
review of such sentences by a board of review consisting of 
at least three officers from the Army Judge Advocate 
General’s office and the Judge Advocate General. 41 Stat. 
at 796-97. Roosevelt’s commission, however, allowed for 
conviction and sentence in a capital case by two-thirds 
vote and failed to provide for judge advocate review. Exec. 
Order No. 9185, supra. This review had historically played 
an important role in correcting substantive errors and 
providing integrity to military proceedings. See, e.g., Ex 
parte Mason, 256 F. 384, 387 (C.C.N.D.N.Y. 1882); Fisher, 
Military Tribunals, supra, at 124. During the Civil War, 
for example, President Lincoln’s Judge Advocate General, 
Joseph Holt, frequently overturned convictions by military 
commissions and courts-martial, including in cases where 
the accused was denied the right to be present and con-
front an adverse witness. Neely, supra, at 162-63; see also 
Fisher, Military Tribunals, supra, at 49-50 (Lincoln, with 
assistance of office of adjutant general, reviewed and often 
reversed convictions by military tribunals). 
  The government’s failure to adhere to Articles 46 and 
50½ troubled the Quirin Court, but the Court avoided the 
issue. Quirin, 317 U.S. at 47-48. Justice Frankfurter later 
asked Frederick Bernays Wiener, his former student and 
an acknowledged expert on military law, for his thoughts. 
Wiener told him that the “[w]eakness in the [Court’s] 
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decision flowed ‘in large measure’ from the [Roosevelt] 
Administration’s disregard for ‘almost every precedent 
in the books’ when it established the military tribunal.” 
Fisher, Nazi Saboteurs, supra, at 129 (quoting Wiener’s 
papers). Wiener emphasized that court-martial procedures 
had “almost uniformly been applied to military commis-
sions,” and that it was “too plain for argument” that the 
President could not unilaterally waive or override the 
required review by the Judge Advocate General’s office 
simply by establishing a military commission. Id. at 130, 
132.  

  When two other German agents were captured after 
entering the United States some two years later, Secretary 
of War Henry Stimson cautioned Roosevelt that replicat-
ing the procedures used for the Quirin saboteurs would 
lead to charges in Germany that “innocent Germans were 
being tried and condemned by an extraordinary proceed-
ing” and would “likely . . . lead to German maltreatment of 
American prisoners of war in their hands.” Fisher, Nazi 
Saboteurs, supra, at 140 (internal quotation marks and 
citation omitted). This time, President Roosevelt con-
formed the military commission more closely to courts-
martial, including by restoring judge advocate review 
under the Articles of War. Executive Order 9511, 10 Fed. 
Reg. 549, § 2(d) (Jan. 16, 1945) (“The record of the trial, 
including any judgment or sentence, shall be promptly 
reviewed [by the Judge Advocate General’s office] under 
the procedures established in Article 50 ½ of the Articles of 
War.”). Thus, the 1942 tribunal upheld in Quirin was 
repudiated less than three years later by the Roosevelt 
Administration. 

  In Yamashita, the Court stated that the Articles of 
War then in effect did not require military commissions to 
follow court-martial procedures. 327 U.S. at 18-20. But see 
id. at 70 (Rutledge, J., dissenting) (Congress intended to 
“lay down identical provisions” for military commissions 
and courts-martial). However, the legal basis for Yamashita 
has been eroded by statutory changes to military jurisdic-
tion. See Hamdan, 344 F. Supp. 2d at 169-70 (revisions to 
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Articles of War support application of court-martial proce-
dures to military commissions).  
  Yamashita is also a dubious precedent for other 
reasons. The commission there consisted of five American 
generals hastily sent from Washington to try Yamashita 
for violations committed by Japanese troops purportedly 
under his command. Although they were required to rule 
on complex legal issues, none had any legal experience or 
any significant combat experience. Steven B. Ives, Jr., 
“Vengeance Did Not Deliver Justice,” Washington Post, 
Dec. 30, 2001, at B2. The army officers appointed to 
defend Yamashita had only three weeks to prepare for 
trial. Richard L. Lael, The Yamashita Precedent: War 
Crimes and Command Responsibility 81 (1982). Fifty-nine 
of the 123 charges were filed the same day trial began, but 
no continuance was granted to the defense. Yamashita, 
327 U.S. at 33 (Murphy, J., dissenting). None of the 
charges established a direct link between Yamashita and 
the underlying criminal acts. Lael, supra, at 80-81. Indeed, 
many of the troops that had committed the atrocities were 
not even under Yamashita’s command, let alone control, at 
the time, and Yamashita’s name was rarely mentioned at 
trial. Ives, supra, at B2. Justices Murphy and Rutledge 
separately expressed outrage at the proceedings. Yama-
shita, 327 U.S. at 27-28 (Murphy, J., dissenting) (“[Yama-
shita] was rushed to trial under an improper charge, given 
insufficient time to prepare an adequate defense, deprived 
of the benefits of some of the most elementary rules of 
evidence and summarily sentenced to be hanged.”); id. at 
61 (Rutledge, J., dissenting) (proceeding violated funda-
mental rights and lacked “any semblance of trial as we 
know that institution”). Far from supporting the govern-
ment’s position, Yamashita demonstrates the egregious 
violations that can result when military commissions are 
inappropriately deemed “wholly free” from the restraints 
that govern courts-martial, id. at 70 (Rutledge, J., dissent-
ing), and civilian courts. It thus highlights why this 
Court’s review is necessary now. 
  Moreover, the system of military justice has evolved 
significantly since the enactment of the UCMJ in 1950. 
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See, e.g., Brigadier General John S. Cooke, “The Twenty-
Sixth Annual Kenneth J. Hodson Lecture: Manual for 
Courts-Martial 20X,” 156 Mil. L. Rev. 1, 8 (1998) 
(“[E]nacting the UCMJ was the beginning of an effort to 
erect a true judicial system within the body of the military 
organization.”); Kevin J. Barry, “Military Commissions: 
Trying American Justice,” 2003-NOV Army Law. 1, 3 
(2003) (“Underlying [UCMJ’s enactment] was the adoption 
of the . . . precept that military effectiveness depends on 
justice and that, by and large, civilian forms and princi-
ples are necessary to ensure justice in military trials.”) 
(internal quotation marks and citation omitted). In addi-
tion to conforming courts-martial procedures to contempo-
rary notions of due process, e.g., Barry, supra, at 3, 
Congress has added professionalism and expertise to the 
military justice system by, for example, requiring that the 
Judge Advocate General of each service be a member of a 
federal or state bar, with at least eight years’ experience in 
legal duties as commissioned officers. Act of May 5, 1950, 
supra, 64 Stat. at 147.  
  The President’s Military Order was issued without 
any assistance from the Judge Advocate General’s office, 
let alone from Congress, and ignored these important 
developments in military justice. Fisher, Military Tribu-
nals, supra, at xi. Career military attorneys have criticized 
the commissions for these reasons. See, e.g., Jeanne 
Cummings, “Gonzales Rewrites Laws of War,” Wall Street 
Journal, Nov. 22, 2002, at A4. Thus, while court-martial 
procedures have evolved significantly, the current commis-
sions recall the military law of a bygone day – a law, as 
Blackstone put it, “built upon no settled principles,” 
“entirely arbitrary in its decisions,” and “in truth and 
reality no law.” 1 William Blackstone, Commentaries *413. 
They should not have been upheld by the court of appeals. 
 

C. Military Commissions Have Never Before 
Singled Out A Broad Class Of Non-Citizens. 

  Under the Military Order, only foreign nationals are 
subject to trial by military commission. Military Order, 
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supra, § 2(a), 66 Fed. Reg. at 57,834. The Order encom-
passes not only non-citizens outside the United States, but 
also the estimated 18 million non-citizens in this country. 
So, while the President has asserted the authority to 
detain both citizens and non-citizens as “enemy combat-
ants,” see Hamdi v. Rumsfeld, 542 U.S. 507, 124 S. Ct. 
2633 (2004); Rasul v. Bush, 124 S. Ct. 2686 (2004), only 
the former will necessarily receive the protections of the 
civil courts if prosecuted. See United States v. Lindh, 227 
F. Supp. 2d 565, 566 n.2 (E.D. Va. 2002) (prosecution of 
U.S. citizen charged, inter alia, with providing and con-
spiring to provide material support to al Qaida). The use of 
military commissions to create this kind of dual and 
distorted system of military justice is without precedent.  

  Military commissions have never before expressly 
discriminated against such a broad and open-ended class of 
foreign nationals. Indeed, the first military commissions were 
established during the Mexican War to address undisciplined 
action by American troops, and sought to ensure that “all 
offenders, Americans and Mexicans, were alike punished” to 
avoid the backlash that discriminatory treatment engenders. 
Scott, supra, at 392-95. Commissions established during the 
Civil War were not limited exclusively to Confederates. 
Neely, supra, at 174. Even President Roosevelt’s Order 
authorizing the military trial of the German saboteurs did 
not discriminate based upon citizenship status. Proclamation 
No. 2561, 7 Fed. Reg. 5101 (July 7, 1942) (subjecting to 
military tribunals “all persons who are subjects, citizens or 
residents of any nation at war with the United States”) 
(emphasis added); see also Quirin, 317 U.S. at 37.  

  By singling out of millions of non-citizens in the 
United States for possible military trial, the current 
commissions again depart radically from historical prece-
dent. Moreover, they dangerously concentrate power in the 
President since they burden only those who cannot vote, 
and thus lack “the powerful check of political accountability 
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on Executive” action. North Jersey Media Group v. Ashcroft, 
308 F.3d 198, 220 (3d Cir. 2002). See generally Clinton v. City 
of New York, 524 U.S. 417, 490 (1998) (Breyer, J., dissenting) 
(“The President . . . is an elected official. He is responsible to 
the voters. . . .”). Under these circumstances, it is most 
appropriate for this Court to exercise its sacrosanct powers of 
judicial review. The petition should be granted. 

 
CONCLUSION 

  Until now, military commissions have been limited to a 
particular time, place, and well-defined enemy; they have 
been most vulnerable to abuse where they have exceeded 
defined parameters. If the President is permitted to unilat-
erally create an entirely new system of military justice, 
lacking in statutory authority, bereft of important due 
process protections available in courts-martial and civilian 
courts, and applicable only to an exceptionally broad class of 
non-citizens, it will mark another chapter in the troubled 
history of military commissions, one unsupported by the 
historical record, the law, or basic constitutional principles. 
Certainly, no trial should proceed before such a commission 
until this Court has squarely addressed its legitimacy.  

  For the foregoing reasons, the petition for a writ of 
certiorari should be granted. 
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