IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT
	SALIM AHMED HAMDAN,




Petitioner-



Appellee,


v.

DONALD H. RUMSFELD, et al.,




Respondents
	No. 04-5393

[Civ. Action No. 1:04-cv-01519-JR]

ORAL ARGUMENT REQUESTED


REPLY IN SUPPORT OF MOTION TO STAY THE COURT’S MANDATE PENDING DISPOSITION OF A PETITION FOR WRIT OF CERTIORARI

The stay Mr. Hamdan seeks is brief.  The Supreme Court is scheduled to consider his Petition at the September 26, 2005 conference, approximately three weeks after the mandate would otherwise issue.  Motion at 3.

In its Response (“Resp.”), the Government in one breath argues that the mandate should issue because Mr. Hamdan’s case is akin to a garden variety criminal prosecution and is of no interest to the Supreme Court.  Resp. at 5.  Yet in the next breath, the Government argues that the mandate must issue because military commissions are of great government and public interest and require “swift adjudication.”  Resp. at 13-14.  Neither of these contradictory positions is persuasive, nor do they meaningfully respond to Mr. Hamdan’s arguments for why a brief stay of the mandate is warranted here.
  Due to the harm that issuance of the mandate would cause Mr. Hamdan, he requests oral argument on this Motion.  

Mr. Hamdan’s case raises important questions that challenge the President’s use of military commissions to unilaterally deprive an accused of legal protections provided under treaties, military law, and international law.  Cases challenging the scope and legality of military commissions have consistently garnered Supreme Court review – a point that the Response does not and cannot dispute.  Similarly, the Government’s claim that a brief stay of the mandate will harm some public interest is belied by its years of delay and inaction in Mr. Hamdan’s case.  Mr. Hamdan’s Motion should be granted.

ARGUMENT AND AUTHORITY

A.
Mr. Hamdan’s Petition for Certiorari Presents Substantial Questions.

The Government offers three rationales for why Mr. Hamdan’s case does not present a substantial question: (1) the “interlocutory posture” of Mr. Hamdan’s case; (2) the lack of a circuit split regarding judicial enforceability of treaties; and (3) the precedential status of Quirin.  None of these arguments have merit.

1.  The procedural posture of Mr. Hamdan’s case does not prevent Supreme Court review.   The Government begins by claiming that certiorari is highly unlikely “because this case is a criminal matter in an interlocutory posture.”  Resp. at 5.  The problem with that claim is immediately apparent, since the Government at every turn insists that this is not a criminal matter to which ordinary criminal rules of adjudication apply.  They contend that the Constitution does not protect Mr. Hamdan at all, nor do the rules of criminal procedure – neither those developed in the military system embodied by the UCMJ nor those of civilian trial.  Yet they seek to harvest the benefit of rules derived from those very contexts.

This Court has already rejected this logic by finding Quirin, not Councilman, the appropriate lens by which to view prudential doctrines like abstention.  Slip op. at 6.  This unique case challenges a commission, not courts martial or the civilian criminal systems (both of which are time-tested and explicitly authorized by Congress).  The likelihood of certiorari is a completely different question here than in a standard interlocutory case.

Even if this was an ordinary criminal case - and it is not - strong reasons favor certiorari.  Mr. Hamdan’s case challenges the very right to be tried by a military commission, and this Court has already acknowledged that post-trial review would be insufficient, explaining that “setting aside the judgment after trial” would not address Mr. Hamdan’s claims.  Id. (citing Abney v. United States, 431 U.S. 651, 662 (1997)).  Abney, of course, is the standard exemption to not considering interlocutory appeals, and by this Court’s own reasoning, is fully applicable to Mr. Hamdan’s “not insubstantial” claims.  Id.  Because the collateral order doctrine applies, the prohibition on interlocutory appeals is not at issue.  

Mr. Hamdan’s claims therefore mirror those in Helstoski v. Meanor, 442 U.S. 500 (1979), where the Court, before trial, examined a defendant’s immunity under the Speech and Debate Clause of Article I of the Constitution.  Like Helstoski, Mr. Hamdan contends that he is immune from trial by military commission by dint of his status as a Prisoner of War and that the commission he faces is not lawfully authorized.  Under these circumstances, putting him in a trial will not resolve these legal objections, it will aggravate them.  Indeed, the Supreme Court granted a stay in a criminal trial that was “barely under way” on the ground that the “question raised by this application for stay present[ed] a profoundly important constitutional question not squarely decided by the Supreme Court.”  Russo v. Byrne, 409 U.S. 1219, 1221 (1972) (chambers op. of Douglas, J.).  
Furthermore, the Supreme Court’s consideration of this case will promote judicial efficiency by resolving important issues.  “[T]he interlocutory status of the case may be no impediment to certiorari where the opinion of the court below has decided an important issue, otherwise worthy of review, and Supreme Court intervention may serve to hasten or finally resolve the litigation.” Robert L. Stern, et al., Supreme Court Practice § 4.18, 260 (8th ed 2002); id., at 259-60 (citing eighteen cases, including the UCMJ case Solorio v. United States, 483 U.S. 435 (1987), which overruled the service-connection test at issue in Councilman, supra).  See also Central Bank v. First Interstate Bank, 511 U.S. 164, 170 (1994); Santa Fe Industries, Inc. v. Green, 430 U.S. 462 (1977); Ernst & Ernst v. Hochfelder, 425 U.S. 185 (1976) (all cases granting interlocutory review).

The Government itself has argued that Hamdan not only resolves the crucial issues in Mr. Hamdan’s case, but also all other commission challenges.  See Respondents’ Renewed Response and Motion to Dismiss or for Judgment as a Matter of Law Petitioner’s Challenge to the Military Commissions Process, Hicks v. Bush, No. 02-CV-02999 (CKK) (filed Aug. 17, 2005).  It has also argued that the decision precludes the great majority of claims brought by the hundreds of detainees at Guantanamo in their cases currently pending in the Court.  See Supp. Br. for United States, Al Odah v. United States, Nos. 05-5064, 05-5095-116.

2.  The Government’s recharacterization of Wang v. Ashcroft does not reconcile the circuit split regarding the judicial enforceability of treaty rights under habeas.  This Court held that the habeas statute does not permit judicial enforcement of treaties.  Slip. op. at 13.  The Third Circuit has held that the habeas statute allows treaties to be judicially enforced.  Ogbudimkpa v. Ashcroft, 342 F.3d 207, 219-20 (3d Cir. 2003) (“Habeas relief is available for an individual who claims his or her continued detention violates a statute or treaty.  28 U.S.C. § 2242(c)(3).”); accord Wang v. Ashcroft, 320 F.3d 130, 141, n.16 (2d Cir. 2003) (“§ 2241 review is available to all persons ‘in custody in violation of the Constitution or laws or treaties of the United States.’”) (quoting 28 U.S.C. § 2241(c)(3)).  In an attempt to reconcile this obvious conflict, the Government misstates the holdings of these cases.  Wang, for instance, did not simply rely on “rights created by a statute.”  Resp. at 8.  Rather, it relied on the treaty at issue (the Convention Against Torture, or “CAT”), implemented in domestic law pursuant to a statute, along with the habeas statute rendering that treaty enforceable.  Wang, 320 F.3d at 141, n.16 (“Once Congress created rights under CAT by enacting FARRA, § 2241 necessarily became an avenue of relief…”) (emphasis added).  
In this case, there is no dispute that the 1949 Geneva Convention (“Convention”) has been implemented in the domestic law of the United States.  See Hamdi v. Rumsfeld, 124 S.Ct. 2633, 2658 (2004) (Souter, J., concurring) (describing AR 190-8 as “implementing the Convention”).  Under the rationale set forth in Ogbudimkpa and Wang, then, Hamdan’s rights under the Convention are judicially enforceable as provided by the habeas statute.  This Court, however, held that “[t]he availability of habeas may obviate a petitioner’s need to rely on a private right of action, but it does not render a treaty judicially enforceable.”  Slip op. at 13 (citation omitted).  There is clearly a conflict among the circuit courts on this point.
Moreover, contrary to the Government’s assertion, Mr. Hamdan’s case presents the issue of judicial enforcement of the Convention in a manner that renders Supreme Court review particularly necessary – and likely.  Mr. Hamdan’s case asks whether the President can, by declaring entire groups of non-state actors outside the Convention, trump Convention Common Article 3.  Article 3 protects persons not otherwise covered under the Convention if they are captured in “the territory of one of the High Contracting Parties.”  The President has effectively circumvented this provision by declaring the conflict with al Qaeda separate from the conflict with Afghanistan.  Indeed, the President’s determination that Mr. Hamdan, or anyone else the Government alleges is affiliated with al Qaeda, is not protected under the Convention is an issue on which this Court was divided.  Slip. op. at 1-2 (Williams, J., concurring in judgment but stating that Article 3 applies to Mr. Hamdan).  This issue has obvious ramifications beyond Mr. Hamdan’s case, because it affects the rights of all other persons the President has detained and declared ineligible for protection under the Convention by virtue of their alleged al Qaeda affiliation.  The broad import of this issue further strengthens the probability of Supreme Court review.  Stern, § 4.11 at 244 (“nature and number of persons who may be affected by case” favors review).
3.  Quirin’s precedential status does not preclude Supreme Court review.  The 

Government argues that Ex parte Quirin, 317 U.S. 1 (1942) is sufficiently dispositive of the issues in this case, such that Supreme Court review is unlikely.  Again, the Government must selectively quote case law, this time from a plurality in Hamdi, 124 S.Ct. 2633.  Resp. at 9.  Mr. Hamdan, of course, challenges the use of military commissions to try him for a crime alleged to have occurred prior to the AUMF and unrelated to the Afghani battlefield, while Hamdi focused expressly on the legality of detention of someone fighting in the Afghani conflict.  Hamdi, 124 S.Ct. at 2634 (plurality) (“we are called upon to consider the legality of the Government’s detention of a United States citizen”) (emphasis added).  Immediately following the portion of Hamdi the Government quotes, the plurality emphasized that its decision was based on the legality of detention under the facts presented, citing Quirin for support of detention alone.  Id. at 2640-41 (“nothing in Quirin suggests that his citizenship would have precluded his mere detention…Congress has clearly and unmistakably authorized detention…”) (emphases added).  Aside from misapprehending Hamdi’s use of Quirin, the Response fails to even address the broader argument made in the Motion, that the Court has routinely granted certiorari in cases challenging commissions.
  

The fact that this case arises after the enormous changes to the laws-of-war wrought by the Geneva Conventions of 1949, and the Uniform Code of Military Justice (UCMJ) of 1950, and during a potentially perpetual conflict that falls short of declared war, make the questions presented even weightier.  Certiorari here is particularly appropriate since this Court’s opinion was built under Quirin and Johnson v. Eisentrager, 339 U.S. 763 (1950).   But the Supreme Court, unlike this Court, is free to question the vitality of those decisions.  See Rodriguez de Quijas v. Shearson/American Express, Inc., 490 U.S. 477, 484 (1989).  The Supreme Court has not been presented with an opportunity to reexamine Quirin in a half-century, and on the one occasion where Eisentrager was put before it, it overruled at least a portion of it.  See Rasul v. Bush, 124 S. Ct. 2686 (2004); Motion at 8.

The Government also argues, without authority, that because the Supreme Court has not yet addressed the applicability of the UCMJ to military commission procedures, that certiorari is somehow less likely.  Resp. at 10.  The Government has it precisely backwards – certiorari is warranted when a court of appeals has “decided an important question of federal law that has not been, but should be, settled by [the Supreme] Court.”  S.Ct. R. 10(c) (emphasis added); Stern, § 4.13, 247 (“Many of the cases coming to the Supreme Court on certiorari involve the construction and application of acts of Congress[.]”).

Simply put, the number and gravity of the issues raised by Mr. Hamdan’s Petition fully and easily satisfy the “substantial question” requirement of Fed. R. App. P. 41(d)(2).
B.
Mr. Hamdan Has Demonstrated Good Cause for a Stay.

The Government argues that there is not good cause for a stay because (1) “the government and the public interest” will suffer; and (2) Mr. Hamdan will not be prejudiced if the mandate issues.  These arguments lack factual and legal support, and are contradicted by the Government’s prior actions.

1.  There will be no harm to the Government or to any public interest if the mandate is stayed.  Despite the brief stay sought in this motion, the Government nonetheless asserts that both it and an unspecified “public interest” will be harmed by this stay.  First, the Government complains that the District Court’s injunction constitutes “unwarranted interference” with the President’s powers.  Resp. at 13.  This argument simply restates the Government’s merits position in the case, but it does not articulate any harm to the President or the Government that a brief stay of the mandate will engender.

Next, the Government invokes “serious practical consequences” that would flow from staying the mandate.  Resp. at 14.  It claims that “unduly delayed [] commission proceedings” may dilute the alleged deterrent effect it contends Mr. Hamdan’s commission will have.  Id. at 14.  It is incredible that the Government would, in light of the history of its treatment of Mr. Hamdan, now complain of undue delay.
  Mr. Hamdan’s Motion set forth a brief chronology of this delay, Motion at 14-15, a list that was by no means exhaustive and that the Response did not contest.  Some of the more telling examples that belie the Government’s claim of harm caused by delay are:  (1) Mr. Hamdan has been detained since November 2001, the President did not declare Mr. Hamdan eligible for trial by military commission until July 3, 2003, and Mr. Hamdan was not charged with any offense until July 13, 2004; (2) in the nine months since the District Court’s November 8, 2004 Order, the Government has not referred charges against any of the other fourteen persons designated as eligible for trial by military commissions, and has released three of them.  This “undue delay” is an argument of convenience, and it should be viewed in light of the Government’s actions, not its words.

2.  Mr. Hamdan will be harmed if the mandate issues.  The Government contends that because Mr. Hamdan’s opening Petition “did not raise any legal challenge to his detention as an enemy combatant” the Government can, at its leisure, detain Mr. Hamdan indefinitely regardless of Supreme Court intervention.  Resp. at 10-11.  The Government is simply wrong.  Mr. Hamdan did challenge both procedurally and substantively the determination that he is an enemy combatant, which is the predicate for the indefinite detention the Government threatens.  See Petition for Writ of Mandamus or, in the Alternative, Writ of Habeas Corpus at 25.  And the claim that Hamdan will remain detained cannot be assumed in light of the appeal pending before this Circuit in Al Odah, supra.

In a complete contradiction of its argument that the commissions must resume immediately, the Government next argues that Mr. Hamdan’s trial will not begin after the mandate issues.  Resp. at 11.  Of course, even at the outset of the pre-trial motions, Mr. Hamdan will be asked to enter a plea of guilt or innocence.  And the indefinite time for commencement of Mr. Hamdan’s commission – something which lies completely within the Government’s hands – belies the Government’s argument that the mandate must issue now.  

Finally, the Government attempts to dismiss Mr. Hamdan’s claim that he will be harmed if his commission resumes.  These attempts to rebut Mr. Hamdan’s satisfaction of the “good cause” requirement are not well supported.
  First, Mr. Hamdan asserts that this military commission has no jurisdiction to try him, and contrary to the Government’s assertion that right is not abstract and cannot be vindicated with post-trial review.  Slip op. at 6.  Second, this Court has explicitly held elsewhere that being forced to preview a defense does indeed constitute irreparable harm, even though the Government, citing no authority, scoffs at the notion.  Rafeedie v. INS, 880 F.2d 506, 517 (D.C. Cir. 1989).  This concern is particularly heightened here because Mr. Hamdan contends that this military commission does more than “arguably violate…procedural rights.”  Resp. at 12.  Rather, it has procedures that are specifically engineered to violate those rights by permitting Mr. Hamdan’s exclusion from his own trial.  This increases the likelihood of a second trial, and heightens the potential harm to Mr. Hamdan of previewing his defense.  Rafeedie fully controls this case.
Third, the Government’s assurance that it has no “current plans” to return Mr. Hamdan to solitary confinement is no assurance at all, as it does not prevent the Government from placing Mr. Hamdan back in solitary confinement when his commission re-commences.  Last, facilities in Guantanamo Bay do not permit the kind of instant communication needed to litigate two cases in two fora simultaneously, which is what Mr. Hamdan will have to do if the mandate issues, and the prospect of doing so need not be “insurmountable” to satisfy good cause.  Again, any one of these harms satisfies “good cause” as that requirement has been interpreted under Fed. R. App. P. 41(d)(2).  Postal Service v. Nat'l Assn. of Letter Carriers, 481 U.S. 1301, 302-03 (1987); Books v. City of Elkhart, 239 F.3d 826, 829 (7th Cir. 2001). 

CONCLUSION

For all the foregoing reasons, the Motion should be granted.
Respectfully submitted this 29th day of August, 2005.

/s/ Neal Katyal
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� Not only has Petitioner acted with dispatch to minimize the burden of delay to both sides, he has also chosen not to avail himself of the permissive filing deadlines for this motion.  F.R.A.P. 27(a) and D.C. Cir. Rule 41(a)(2) permit filing this motion right before a mandate issues, and provides a 13 working-day period for further briefing.  Such a course of action likely would have delayed issuance of the mandate until the time of the Supreme Court’s consideration of the Petition.  


� This Reply is addressed HaHHisisis primarily to the legal arguments raised in the Response.  It bears noting, however, that many of the factual assertions contained in the “Statement” portion of the Response are either inaccurate or simply incorrect.  For example, Mr. Hamdan has never admitted to delivering “weapons, ammunition, and other supplies to al Qaeda members and associates,” and the Government tellingly points to nothing in the record substantiating the claim.  Resp. at 2.


� As the district court found, there is nothing speculative about the denial of the right to be present; it has already happened.  344 F. Supp. 2d 152, 171 (D.D.C. 2004).  The government contends that Mr. Hamdan might be acquitted, evidently ignoring reports that the commission’s own prosecutors stated that “the chief prosecutor had told his subordinates that the members of the military commission that would try the first four defendants [which include Hamdan] would be ‘handpicked’ to ensure that all would be convicted.” Neil Lewis, Two Prosecutors Faulted Trials for Detainees, N.Y. Times, Aug. 1, 2005, at A1.  The United States Senate Judiciary Committee is presently investigating these reports. Goldstein, Specter Criticizes Defense After Rebuff at Guantanamo, Phil. Inquirer, Aug. 25, 2005, at A1.


The Government also cites case law arguing that Mr. Hamdan’s claims may be dealt with later under “harmless error” review.  Resp. at 6.  But harmless error review is meant to evaluate the import of “small errors or defects,” Chapman v. California, 386 U.S. 18, 22 (1966), in trials using full, fair, and established procedures.  Here, Mr. Hamdan is challenging “structural defects in the constitution of the trial mechanism [itself], which defy analysis by ‘harmless-error’ standards.”  Arizona v. Fulminante, 499 U.S 279, 309 (1991).  Rushen v. Spain, 464 U.S. 114 (1983) stands only for the narrow proposition that unrecorded ex parte communications between trial judges and jurors are reviewed for harmless-error.  But Mr. Hamdan is not concerned about a layman juror’s inquiry into how a trial works or some other “matter of personal comfort.”  Id. at 118.  He hasn’t even been afforded a jury.  Rather, he is protesting rules that deny him the fundamental and substantial right to have been present when the judges deciding his fate were empanelled, see Diaz v. United States, 223 U.S. 442 (1912); and Lewis v. United States, 146 U.S. 370 (1892), and to be present when crucial elements of the case against him are presented.  Delaware v. Van Arsdall, 475 U.S. 673 (1986) holds that violations of the Confrontation Clause created by a judge’s misapplication of FRE 403 are subject to harmless-error analysis.  Here, unlike in Van Arsdall, Hamdan faces the prospect that he will not confront crucial witnesses against him in any capacity.  These are simply not the “classic ‘trial error[s]’” for which harmless error review was intended.  Fulminante, 499 U.S at 309.


� When presented with a similar claim, it stated that “[n]o graver question was ever considered by this court, nor one which more nearly concerns the rights of the whole people.” Ex parte Milligan, 71 U.S. (4 Wall.) 2, 118-19 (1866).  See also Ex parte Vallandigham, 68 U.S. (1 Wall.) 243 (1864); Ex parte McCardle, 73 U.S. (6 Wall.) 318 (1868); Ex parte McCardle, 74 U.S. (7 Wall.) 506 (1869); Quirin, supra; Yamashita v. Styer, 327 U.S. 1 (1946); Eisentrager, supra; Madsen v. Kinsella, 343 U.S. 341 (1952).  Indeed, if Quirin so clearly settled all questions concerning the treatment of persons detained in the war on terror, certiorari in Hamdi would have been unnecessary.


� Mr. Hamdan agrees that the international community is observing and scrutinizing the Government’s use of commissions, but he disagrees that the Government has thus far ever chosen a course of action that suggests it intends to conduct his commission quickly, openly, or fairly.


� In fourteen pages of briefing, the Government fails to cite a single case that establishes the showing necessary to stay a circuit court’s mandate pending a petition for certiorari under Fed. R. App. P. 41(d)(2).  This includes a lack of any legal authority supporting its assertions that Mr. Hamdan has failed to establish “good cause” as it has been interpreted by courts.
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