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Dear Cheirman Hyde and Representanive Cotyers:

We, the undersigned state AROIDEYS General, Wrils to express pur swong opposition ©
H.R, 2372, This bill is eubstantially the same &3 HLR. 1534, which many st AUCTEYS Gen
oppused in & September 24, 1597 lsttar 10 yOU

directty in federal courts, without first complying with fiate procedures for ohisining just
compenseton. Becase HR. 2372 accomplighes its objectives by modifying the Supreme
Court's interpretation of & constitutional doctring, there are serioug questions ghout whether the

Bill is a permissible exercise of Congressional autherity. : ~ .

The primery purpose of HR. 2372 s 10 alier $he requircments developed by the federat
courts to determine whether & taking claim is ripe for sdjudication. Under exisung wking
docirine, & landowner in federal court must shaw that (1) the government 2geRcy has issued 8
final and awthoritmtive decision regarding the application of 13 reguistions to the propased uss of
'he landowner's praperty and (2) the |andowner hes requesied and been denied compensauion -
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thraugh the procedures provided by the State. Williamson County Regional Planning Com. v.
© Homilton Bank, 473 U8, 172, 194 (1985); sce MocDonald Sommer and Frates v. County of
Yolo, 477 11.8. 340, 348 (1926). HR. 2372 seeks 1o modify the ripeness doctrine in two
significant ways.

First, H.R. 2372 defines “final decision” in a manmer thet relaxes the judicially-imposed
requircments for demonstrating that a landowner has obtained an agency’s final and authoritative
decision on the use of the Jandowner’s property. H.R. 2372's broad definition of "final decision™
is unwise. Agencies ofien are forced to deny projects that are harmfil 1o the public, even though
they might have approved a more thoughtfol proposal. Noting that "rajection of exceedingly
grandiose develapment plans does not logically imply that lss ambitious plans will receive
similarly unfavorable reviews," the Supreme Court has held that refinement of a project and
additienal epplications sre often necessary to determine an agency's definitive position.
MacDonald, Sommer ond Frates, supra, 477 U.S. 8t 351, 353 fn.9. By arbitrarily limiting the
rumber of applications that & landewner must make to demonstate e rips taking claim, HR.
2372 forces iocal government to defend itself fram taking claims on an incomplete record and
befirre the regulatory process is truly over.

Becond, H.R. 2372 proposes to eliminate the second prong of Williumson County by
declaring that "o final decision shall not require the pasty sesking redress to exhaust judicigl
remedies provided by aoy State . .. .* By providing landowners the opportunity to bypass staie
courts, HR. 2372 invites forum shopping and may have the unintended effect of inducing local
governments into approving potentially harmful developmment out of fear of protracted federal
fitigation. This exwaordinary federal intervention into the States” administration of their real
property and land use laws is all the mare puzzling because there is no evidence that state courts
have been umwilling or unsble to protect private landovwners with meritorious claims.

Policy considerations aside, this effort 1o climinate the secand prong of Williamson
Couniy may be xnconstinmianal. Because the Fifth Amendment proscribes takings without just
corupensation, no constitutional violation occers until a landowner hes nusuccessfisdly sutenpted
to ubtain compensation through the procedures provided by the Stats. Williamson Counly, #_?3
U.S. a1 195. 1t is doubtiul whather Conpress may modify substantive aspects of the takmg
doetrine withou! eucroaching upon the judiciary’s responsibility to interpres the Consutution.

In surnery, H.R. 2372 interferes with the relationship between lo?al and fgderal
governments, creates a substantial new workioad for averburdened fe.dcra} :,'udges and elevates
the rights of landovmers above ather civil Tights claimants. 1t is nol syrprising that last ye:ar’ 3
version (H.R. 1534) of this bill was opposed by virtueliy every major membership crganizaten
represeiting state and Jocal gavernment and stete and Jocat coirts, &s well e numesous
environmental, planning, religious, Iabor and historic preservanon grganizations. - We share the
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view expressed by the Nationsl Governars’ Association, the Natione! League of Cities and the
U.S. Conference of Mayars in their letter to you of October 21, 1967 in oppesition to HR. 1534;

*[TThe Founding Fathers never intended the federal courts as the first resort in resolving
community dispules ameng private property QWners. Rather, these problems should be

settled as close to the affected community as possible. By removing local disputes from
the state and loca! 1o the federal level, HR. 1534 violates this principle and undermines

basic concepts of federalism.”

We respectfully request thet the Committee not apprave H.R- 2732,

Sipcerely,

ce!

Rill Pryer Pruce M. Bothella

Ancmey General of Alabama Attarney Gengval of Alaska
R
Janet Napelisand Bill Lockyer o
Attomey Gensral of Arizang ' Attoraey (eneral of California

Congressrman Canady, Chair of the Subcomenittes on the Con:'.ﬁtl_.ltinn
Ranking Minarity Member Watl, gubcommittee on the Conshimition
Members of the Fouse Judiciary Commitiee :
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Ken Salazar Richard Blumenthal
Attorney General of Colorade Attorney General of Connecticst
M. Jane Brady i Rabert A. Butterwarth
Atromey General of Delawars Attamey General of Florida
YAk EBoden £/ L
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Thurbert E. Baker Bar] Anzai
Attorney Genersl of Geosgie Attorney General Designate of Heweil
Alan G. Lance Jeffiey A. Modiselt
Attorney Generl of Idaho _ Atiomey Genzrel of Indiana
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Tom Miller Carla J. Stovall -
~ Anomey Generzl of Kensas

Atiomey Genezal of Jowa
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Richard P. leyoub
Antorney General of Louisians
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I. Joseph Curran, Ir,

d‘ Jenpifer Granhelm
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Mike Moare
Attomey Genesa! of Mississippl

Artorney General of Montana
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Andrew Ketterer
Anomey General of Maing
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Tom Reilly
Altorney GG‘I!LEIE]. of Massachisetts
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Mike Haich
Atioraey General of Minnesata

Jeremiah W. Nixon
Attomey General of Missowri

!-1 2. At t&-'-‘-eﬁ"‘
Frankic Sue Del Papa '
Attorney of Nevada



(Pt T K

Philip T. McLaughlin
Atterney Geners! of New Hampshire
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Patricia Madnd
Attomey General of New Mexica
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Heidi Heitkamp

Attorney General of North Dakoiz

Hardy Myers -

Anorey General of Oregon
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Iohn 1. Farmer, II.
Anamey General of New Jersey
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Eliot Spitzer
attomney Ge

peral of New York
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Paul Sumimers
Attomey Ceneral of Tenmessee

Chrstine O Gregolr
Atorney Gepersi of Washington

Yo7 L

jemes E, Doyle
Atorney General of Wisconsin

e,

William H. Sorrell
Attorney General of Vermont

Darrell V. McGraw Jr.
Attorney General of West Virginis

@ﬁﬁ [ olheo
(Gay Woodhouse

Attorey General of Wyoming



