oa13/00_14:31 FAIM 5486 T

idont

09/11/0D0 MDN 153:33 FAX 202 224 9516 DS SEN JUD CYTE @ ooz
/ JUDICIAL CONFERENCE OF THE IIJNH"II‘EEHD STATES
WASHINGTON, DAL 20544
T OFRIEF JUSTICE LECNIDAS Rl PHMBCHAM
wmm_srms . Secrebary

September B, 2000

Honorshle Orrin G. Hatch

Chairman, Commitiee on the Yudiciary
Unpited States Senate

224 Senste Ditksen Office Building
Washington, D.C. 20510

Dear M, Chairman:

On behalf of the Judicial Conference of the United States, I write to shere the concemns of
the federal judiciary regarding HLR. 2372, the “Privare Property Rights Implementation Act of
2000,” asPassedbytbeHouseofRepmenmwes We understand that this bill may be
pioceeding to a2 mark-up soon in the Senate Tudiciary Committee.

The stated purpose of this bill is to "simplify and expedite access to the Federal cowts for
injured parties whose xights and privilgpes, secured by the United States Constitution, have been
deprived by final actions of Federal agencies, or other government officials or entities acting
under color of State law." H.R. 2372, however, would alfer desply-ingrained federalism
principles by prematurcly involving the federal courts in repulatory proceedings involving
property that have historically been decided by state and local admimistrative hodies ox courts.
By relaxing the current requirement of ripeness in takings cases and limiting a federal judge’s
ability to abstain from Learing certain cases, the bill may also adversely affect the admindsiration

. of justice and delay the resalution of property ¢laims. These concerns are more fully explained
below.!

Saction 2 of HR. 2372 includes a novel concept of finality that would significamly alter
federal court consideration of takings cages, Under the bill, property owners wiould be allowed to
file a federal snit without baving pursued all remedies available at the local and state levels. This

"The position of the Judiisl Conference was adopted on Septamber 23, 1997, in response o & similar bill,
the "Private Property Rights Implementation Act of 1997" (BLR. 1534), which was consldered during the 105
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definition of "final decisjon" would offend well-established prineiples of federalism by
prematurely involving the federal judiciary in traditionally local matters and by depriving Iocal
and state afficials afafuﬂoppomwmresohelonalmpmsinamann:rmmmﬁﬂlbm
the Constitution and state or local law.

" Moreover, filing wounld be allowed to ocgur beforg it is clear that the property owner

cannot derive any ¢conomic benefit from the laud and before the issue of just compensation hag

" been raiscd and determined within the appropriate state adroinistrative entities and comts. The
Suprame Court hss required that these twa elements of ripeness be met before a Fifth
Amendment takings claim can be filed in federal court, See Williamson County Regional
Plarming Comm'n v. Hamilton Bank, 473 U8, 172 (1985). Becauss HR. 2372 does rot requirs
exhapstion of all available remedies at the Jocal and state levels, it would permit federal conrt
consideration of such a claim before it may be ready for constitutional review.,

Furthermore, enactruent of HR. 2372 will not necessarily accslemate judicial resolution
of the claim. Omea property owners ate in federal contt, they may neverthelass find their cases
dismissed at the pleading stage for at least two reasons, First, the factaal record might not be
suificiently developed for a federal court to assess whether the povernment has deprived the
property ownet af the use of his or her property. Secondly, by expediting 2 faderal court’s
cansideration of a takings claim hefore a property owner has been denied compensation, the bill
may Circamvent the requirement of a cognizable injury in the context of a constitotonal taking.
See, e g, Suitum v. Tahoe Regional Planning Agency, 520U.8. 725, 736 n.7 (1997) (recognizing
that the ripeness doctrine has both constitutional and prudentis] slements). Just lagt year, the
Supreme Court in City of Monterey v. Del Monte Dunes, 119 8. Cr 1624 (1999), restated its
fong-stending vicw that a constitutional taking does not exist untl the property owner is depied
just compensation, The Coust noted: "When the government repudiates this duty [lo provide
just compensation], cither by denying just compensation in fact or by refusing to provide
procedures throngh which ¢ompensation may be sought, it violates the Copstitation.” Id. at
1642,

Federalism issues are also raised in the bill’s treasment of abstention, H.R. 2372 provides
that in an action in which the operative facts concerp the uges of real property and no claim of a
violation of state law is alleged, 4 federal cowrt shall not abstain from exercising jurisdiction
mlecs e paraltel proceeding arising out of the same operative facts is pending in sisi¢ comt. The
abstention doctrine is founded upon principles of federalism and has been used in the federsd
colirts as an effective tool to balance federal and state interests. The use of this doctrine,
bowever, i3 not limitad to thase efrcumstances in which a paralle]l proceeding is pending in state
court. Federal conrts have sometimes abstained, even where no similar procesding is pending in
the state courts, when more complets consideration of the clain is available in the administrative
{or state judicial) arenas. See Brrford v. Sun Oif Co., 319 ULS. 315 {1943); see also, New
Orlemms Public Service, Ine, v. Council of City of New Orleans, 491 U.S. 350, 361 {1989).
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Although constitational takings claims are ultimately at issue, the federal counts” authority
16 abswmin from deciding an action in particular instances protects and preserves g state’s
opportumry t considex initially, and pethaps fo resolve definltively, propesty or zoning issues
arising within its jurisdiction. Such abstention authority promotes comity, prescrves Sederalism,
and conserves scarce judicial resources. The bill's imitation on the vse of the abstention
doctrine, therefare, is of concern,

Another exemple of the federalism problems raived by H.R. 2372 is found in section 2.
That section provides that district courts “may certify™ unsertled questions of state law to a state’s
highest court in certain circumstancas. Not all states, however, currently have formal procedures
for enswering certified questions of law from dther courts, Meorcover, of thosa that do, some
states permit certification only from the (Tnited States Supreme Court and fhe federal courts of
appeals and do not penmit 3 federal district cowt to certify an issua to its highest cours, Even
where a certification procedure exists, states have varying standards for determining when they
will accept a certified question® Furthermore, the standard of certification created under the bill
as to when it is appropriate to certify an issue may be at odds with existing practices.

It is vnclesr whether this bill ereates a new federal mechanism for certification by
allowing a federal district court 1o certify a legal question 1o a state”s highest comt. If it does ot
provide such authorization, given the ahsence of certification procedures in some states, and the
Iimitations on the availability of certification in others, HR. 2372's certification provisions will
not help certain district courts that will be faced with unclear questions of stawe Jaw. If, on the
other hemd, the bill is interpreted g5 imposing wpon stats supreme courts the burden of mswering
questione certified by federal coutts, it may create friction in those states that do not presently
permit certification or in any state that has standards that could result in a state court's denial of a
requast to decide an imsetsled question of state law,

Lasly, it is important 1o note that this legislation could sweep large numbers of takings
claims into the federal cowrts, Such an Iacrease in case filings, especially if brought prematrely,
could raise workload imnpact concerns and contribute to existing backlogs in some judicial
districts.

*fone Goldschumidt, Certification of Quastions of Law: Federslism in Practice, Amesican Judicature
Socisty (19953,

*Fhe predicate for carification wnder FLR. 2372 is that the guesticn of state kaw (1) will significantly affect
the mezis of the injured pasty’s federal claim, and {2) is patently unclear,
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The Judicial Conference would apprectate your consideration of jts comments on
HR. 2372. If you have amy questions, picase contact Michael W. Blommer, Assistart Director,
Office of Legislative Affairs, at 202-502-1700.

Secreiary

ce: Honorable Patrick J. Leahy, Ranking Member
Members of the Scnate Todielary Cm:pmim.e



