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In addition, H.R. 4772 contains anew provision, section 5 , which attempts to redefine the
substantive standards for liability under the Takings and Due Process Clauses of the U.S.
Constitution in a manner inconsistent with binding precedent. For example, Section 5
purports to redefine a deprivation of substantive due process to include any government
action that is “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance
with law.” Virtually every land-use dispute with a local government includes an
allegation that the government’s action was “not in accordance with law.” If enacted, this
bill could make a federal case out of every dispute over whether a planning commission,
county board, or planning official misinterpreted a local ordinance or state statute. And
because key provisions of the bill probably would be struck down as unconstitutional, the
bill would create more confusion, disruption, and delay for all interested parties.

Local governments firmly believe that landowners should be treated fairly in the local
land use process and receive just compensation when their property is taken under the
Fifth Amendment. Iflocal procedures need reform in any particular community, those
reforms should take place at the local level, not through H.R. 4772’s one-size-fit-all
approach that would shift the balance of power toward developers in every community
in the country. :
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