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Over the last two decades, the United States Supreme Court has repeatedly stated that a 
regulation results in a taking under the Fifth Amendment to the United States Constitution if it 
does not "substantially advance a legitimate state interest." However, the Court has never 
squarely relied upon this purported means-ends takings test to uphold a finding of a taking, 
except in the case of challenges to permit conditions involving physical occupations of private 
property. Upon careful analysis, Mr. Echeverria argues, it is apparent that this test (which 
essentially restates the traditional due process means-ends inquiry) is inconsistent with the 
language and original understanding of the Takings Clause, as well as with basic principles of 
modern takings doctrine. This Article asserts that a kind of means-ends analysis does play an 
appropriate and logical role in takings challenges to permit conditions involving physical 
occupations but that the analysis should be confined to that special context. Although the Court 
appears to be divided on the issue, this Article argues that the Court's recent decisions support 
the conclusion that the purported means-ends takings test does not in fact represent a legitimate 
general test for a regulatory taking.  

Introduction  

The most important and controversial question in regulatory takings law today is whether a 
regulation that fails to advance a legitimate governmental interest results in a compensable taking 
under the Fifth Amendment to the United States Constitution. 1 The United States Supreme Court 
appears to be divided on the issue and, for the moment, is overtly undecided. How the Court 
ultimately resolves this question will go a long way toward determining the scope of regulatory 
takings doctrine.  

Those who closely follow takings developments anticipated that the Supreme Court would resolve 
the issue in the case of City of Monterey v. Del Monte Dunes at Monterey, Ltd. (Del Monte 
Dunes). 2 However, because of the odd procedural posture of the case, the Court acknowledged 
the importance of the issue in its May 1999 ruling, but left it for resolution in some future case. 3 
Therefore, the lower federal and state courts have been left to muddle through as best they can.  

This Article asserts that, in general, the failure of a regulation to advance a legitimate 
governmental interest does not result in a taking. Such an action may be illegal on some other 
basis|for example, under the Due Process Clauses of the Fifth and Fourteenth Amendments 4but 
it is not a taking.  

The gist of the argument is as follows. The Takings Clause5 was originally drafted to apply only to 
direct physical appropriations of private property for public use.6 Since the beginning of this 
century, the Supreme Court has interpreted the clause to apply not only to appropriations but also 
to regulations that are so economically burdensome that they are equivalent to appropriations.7 In 
the words of Justice Holmes, the basic issue in a regulatory takings case is whether the 
regulation "has very nearly the same effect for constitutional purposes as appropriating or 
destroying [the property]."8 However, the purported means-ends test would introduce into takings 
jurisprudence a strain of analysis that is fundamentally at odds with the origins and modern 
understanding of the Takings Clause. By incorporating what is in essence a due process 
analysis, the purported means-ends takings test would expand the focus of regulatory takings 
doctrine from burdensome but otherwise valid government actions to arbitrary or invalid 
government actions, without regard to the type of economic burden they may impose. In general, 
this type of means-ends analysis has no logical place in regulatory takings doctrine.  



Part II of this Article describes the means-ends takings test, its background, and its current status. 
Part III outlines and discusses the arguments for and against the use of the means-ends takings 
test and contends that the arguments for rejecting its use are more persuasive. Parts IV and V 
analyze respectively the two recent cases of Eastern Enterprises v. Apfel9 and Del Monte Dunes, 
and describe how the two cases suggest that the Supreme Court may be preparing to reject the 
means-ends takings test. Part VI briefly raises, but does not attempt to definitively resolve, the 
question of whether a failure to advance a legitimate state interest may preclude a finding of a 
taking. Part VII explains why, as a practical matter, it is important whether traditional due process 
means-ends analysis is imported into the takings doctrine. The Article concludes with the hopeful 
suggestion that the Supreme Court's recent takings decisions point toward the emergence of a 
new, more coherent regulatory takings doctrine.  

The Means-Ends Test in the Takings Arena  

The famously muddy doctrine of regulatory takings is as muddy as it gets when it comes to the 
question of whether the alleged failure of a regulatory action to advance a legitimate 
governmental interest (in shorthand, the "purported means-ends test") is really a takings test at 
all. More than twenty years ago, in Penn Central Transportation Co. v. New York City (Penn 
Central),10 the Court stated that "a use restriction may constitute a `taking' if [it is] not reasonably 
necessary to the effectuation of a substantial government purpose."11 Two years later, in Agins v. 
City of Tiburon,12 the Court said essentially the same thing: a government action "effects a taking" 
if it "does not substantially advance legitimate state interests."13  

Since that pair of decisions, the Supreme Court has repeated this purported means-ends takings 
test in over half a dozen cases.14 Indeed, in Nollan v. California Coastal Commission,15 the Court 
(per Justice Scalia) went so far as to state that "[w]e have long recognized that . . . regulation 
does not effect a taking if it `substantially advance[s] legitimate state interests.'"16  

Notwithstanding the visibility and longevity of the purported means-ends test, there is substantial 
reason to doubt that the Court really meant what it said twenty years ago, or at least, that it would 
say the same thing today. The Court has never squarely applied the purported means-ends test 
to uphold a finding that a regulatory restriction effected a taking. In Nollan and Dolan v. City of 
Tigard,17 the Court relied in part on the purported means-ends test to support the conclusion that 
so-called exactions resulted in a taking.18 However, for the reasons discussed below, those 
decisions are logically confined to their particular context and do not support the idea that the 
purported means-ends test provides a general test for review of regulations under the Takings 
Clause.19  

In the face of this uncertainty, the majority of lower courts that have addressed the issue over the 
last decade or so have rejected the idea that the purported mean-ends test represents an 
independent test for a regulatory taking. For example, the United States Court of Federal 
Claims|the federal trial court with specialized jurisdiction over most takings claims against the 
United States|has rejected this test. Ten years ago, Chief Judge Loren Smith of the United States 
Claims Court concluded that means-ends review does not represent an independent takings test, 
stating that "no court has ever found a taking has occurred solely because a legitimate state 
interest was not substantially advanced."20  

Many state courts that have addressed the issue have also concluded that there is no 
independent means-ends takings test. For example, in Brunelle v. Town of South Kingston,21 the 
Rhode Island Supreme Court overruled a trial court's conclusion that "a regulatory taking can be 
compensable if the ordinance in question does not substantially advance a legitimate state 
interest," stating that "a discussion of the arbitrariness or capriciousness of a particular state 
action is properly examined under the light of the Fourteenth Amendment due process clause and 
not the Fifth Amendment takings clause."22 Likewise, in Mission Springs, Inc. v. Feature Realty, 
Inc.,23 the Washington Supreme Court held that a city's allegedly "arbitrary" and "illegal" denial of 



a permit stated a claim under the Due Process Clause, but not under the Takings Clause.24 And 
in Tampa-Hillsborough County Expressway Authority v. AGWS Corp.,25 the Florida Supreme 
Court held that an unreasonable state mapping statute was invalid under the Due Process 
Clause, but did not necessarily result in a compensable taking under the Takings Clause.26  

Over the last few years, in a pair of important cases, the Supreme Court approached but did not 
definitively resolve the issue of the validity of the purported means-ends takings test.27 In Eastern 
Enterprises v. Apfel,28decided in June 1998, a bare majority of the Court, using somewhat 
opaque language, apparently reached the conclusion that the purported means-ends test is not in 
fact a takings test.29 In that case, the Court struck down as unconstitutional the federal Coal 
Industry Retiree Health Benefit Act of 1992,30 but five Justices (Justice Kennedy and the four 
dissenting Justices) rejected the means-ends takings claim in the case.31 The discussion in 
Eastern Enterprises raised the hope that the Supreme Court would definitively resolve in Del 
Monte Dunes whether the purported means-ends test actually exists or not.  

The hope for guidance from the Supreme Court was short lived. In a five to four decision in May 
1999, the Court in Del Monte Dunes upheld a jury finding of a taking based on jury instructions 
incorporating the means-ends theory.32 But the Court did not thereby endorse the means-ends 
theory. Justice Kennedy, writing for the majority, and Justices Souter and Scalia, who wrote 
separate opinions, all concluded that the issue of the validity of the means-ends test was not 
properly before the Court because counsel for the city had not objected to the jury instructions 
and had therefore waived any right to object to the legal theory upon which the instructions were 
based.33 As a result, we must continue to wait for clearer guidance from the Supreme Court on 
the validity of the purported means-ends test.  

The Debate  

There are substantial arguments for why the Supreme Court|and the lower federal and state 
courts pending a ruling by the high court|should reject the purported means-ends test as a 
general takings test. While there are also arguments on the other side of the issue, they are less 
persuasive.  

Arguments For Discarding the Purported Means-Ends Takings Test  

Due Process Test In Disguise  

The Court's apparent adoption of the purported means-ends takings test in Penn Central and 
Agins stemmed from an inadvertent muddling of legal doctrines. While the Court in these cases 
described means-ends analysis as an appropriate takings test, a careful reading of the decisions 
shows that the Court was actually referring to a due process test.  

In Penn Central, the Court relied upon due process, not takings, precedents to support the idea 
that "a use restriction may constitute a `taking' if [it is] not reasonably necessary to the 
effectuation of a substantial government purpose."34 Specifically, the Penn Central Court cited 
Nectow v. City of Cambridge,35 which involved a due process challenge to a zoning regulation in 
which the owner alleged that the restriction did "not bear a substantial relationship to the public 
health, safety, morals, or general welfare."36 Nectow patently was not a takings case, but instead 
involved a due process claim that the ordinance "deprived [the owner] of his property without due 
process of law in contravention of the Fourteenth Amendment."37 And although the second 
precedent cited by the Court Goldblatt v. Town of Hempstead38 involved claims under both the 
Takings and the Due Process Clauses,39 the means-ends analysis in Penn Central clearly draws 
upon Goldblatt's due process discussion.40  



In Agins, the Court stated that a governmental action "effects a taking" if it "does not substantially 
advance legitimate state interests."41 But again, the primary authority the Court cited to support 
this test was the Nectow due process case.42 The due process origins of the misbegotten takings 
test are further confirmed by the fact that the portion of Nectow cited by Agins quotes from Village 
of Euclid v. Ambler Realty Co.43 another due process case.44  

In sum, the lineage of the purported means-ends takings test shows that the Court's adoption of 
the test was based on a muddling of legal doctrines, not a considered analysis of whether, as a 
matter of first principles, takings law includes|or should include|a means-ends test.45  

Viewed in its historical context, the Supreme Court's confusion of takings and due process 
analyses is less surprising than it might initially appear. In the 1970s and 1980s a fundamental 
debate took place in the courts over whether regulations could ever give rise to a claim for 
compensation under the Takings Clause, or whether the Due Process Clause instead provided 
the proper constitutional vehicle for challenges to overly burdensome regulation of property. For 
example, the New York Court of Appeals adopted the latter approach in Fred F. French Investing 
Co. v. City of New York, 46 in which it concluded that the Supreme Court in Pennsylvania Coal 
Co. v. Mahon (Pennsylvania Coal)47the origin of the regulatory takings doctrine|had used the 
word "taking" only "metaphorically."48 The Fred F. French Investing Co. court concluded that the 
"gravamen of the constitutional challenge to the regulatory measure [in Pennsylvania Coal] was 
that it was an invalid exercise of the police power under the due process clause, and the 
[Pennsylvania Coal case was] decided under that rubric."49  

The Supreme Court's decision in Williamson County Regional Planning Commission v. Hamilton 
Bank,50 in which the Court discussed at length (but did not definitively resolve) the theory of 
taking as a due process violation,51 further illustrates the importance of this debate. Not until the 
1987 decision in First English Evangelical Lutheran Church v. Los Angeles (First English)52 did 
the Court finally resolve this issue and conclude that the Takings Clause independently supports 
a constitutional challenge to overly burdensome regulatory activity.53 Against this backdrop, it is 
hardly surprising that the Court's decisions of this era intermingled due process and takings 
doctrines.  

Plain Language  

Turning to first principles of constitutional interpretation, the plain language of the Takings 
Clause|and the different plain language of the Due Process Clause|also support the conclusion 
that the failure of a regulation to advance a legitimate governmental interest cannot support a 
finding of a taking. First, the purported means-ends takings test is inconsistent with the word 
"take" in the Takings Clause. The government "takes" private property when it seizes it. 
Regulations that eliminate all or substantially all of a property's economic use also can 
reasonably be viewed as "taking" the property. By contrast, there is no apparent warrant in the 
word "take" for a separate inquiry|divorced from the actual burden imposed by a regulation|into 
the legitimacy of the ends served by the action or into the means used to achieve those ends.  

Second, the purported means-ends takings theory is inconsistent with the part of the Takings 
Clause that limits compensable takings to those takings that serve a "public use." In Hawaii 
Housing Authority v. Midkiff,54 the Supreme Court established that the Takings Clause prohibits a 
taking not for a "public use," whether just compensation is paid or not.55 Resolution of the issue of 
whether a government action meets the "public use" requirement turns, the Court said, upon 
whether "the legislature's purpose is legitimate," and whether "its means are not irrational."56 This 
is basically the same test, the Court said, as the test traditionally used to determine whether an 
action is valid under the Due Process Clause.5 Thus, under Midkiff, a means-ends analysis 
determines whether or not a government action is within the scope of the Takings Clause to begin 
with, whether or not compensation is paid. The same analysis cannot logically provide the test for 



determining whether a government action requires payment of compensation pursuant to the 
Takings Clause.58  

The important differences in language between the Takings Clause and the Due Process Clauses 
also contradict the idea that takings doctrine can include essentially the same means-ends test as 
due process doctrine. The Takings Clause in the Fifth Amendment states that "private property 
[shall not] be taken for public use, without just compensation,"59 while the Due Process Clauses 
in the Fifth and Fourteenth Amendments state that no person shall be "deprived" of "property, 
without due process of law."60 The usual rule of constitutional interpretation is that differences in 
constitutional language must be interpreted to support differences in meaning, especially in 
interpreting language within a single constitutional provision. As the Supreme Court said in 
Harmelin v. Michigan,61 "[w]hen two parts of a [constitutional amendment] use different language 
to address the same or similar subject matter, a difference in meaning is assumed."62 In this 
case, the difference in language between the two clauses demonstrates that the analyses under 
each clause must be different.  

Original Understanding  

The purported means-ends takings test also conflicts with the original understanding of the 
Takings Clause. Jurists and academics of virtually all ideological persuasions recognize that the 
Takings Clause was originally intended to address only direct appropriations of private property, 
as the plain language of the clause makes clear. As Justice Scalia stated in Lucas v. South 
Carolina Coastal Council,63 prior to the early twentieth century, "it was generally thought that the 
takings clause reached only a `direct appropriation' of property . . . or the functional equivalent of 
a `practical ouster of [the owner's] possession.'"64 This conclusion is also supported, for example, 
by the extensive historical research into colonial legal materials by Professor John Hart65 and 
Professor William Michael Treanor.66  

At least partly out of deference to the original understanding of the Takings Clause, the Supreme 
Court has basically confined takings claims to those "extreme circumstances" in which 
regulations impose severe economic burdens analogous to direct physical appropriations.67 The 
purported means-ends takings test would extend the Takings Clause to circumstances in which 
regulations may have little or no adverse economic impact and bear no similarity to the type of 
direct appropriations envisioned by the drafters of the Takings Clause. Thus, the original 
understanding of the Takings Clause does not support the purported means-ends takings test.  

Basic Takings Principles  

Finally, the purported means-ends takings test conflicts with two frequently repeated principles of 
regulatory takings jurisprudence. First, the purported means-ends test conflicts with the 
understanding, first articulated by the Supreme Court in Armstrong v. United States,68 that the 
Takings Clause is designed to prevent the government from "forcing some people alone to bear 
public burdens which, in all fairness and justice, should be borne by the public as a whole."69 
Implicit in this statement is the idea that the Takings Clause embodies a bilateral relationship of 
right and obligation; the clause identifies the circumstances in which, in "all fairness and justice," 
property owners should receive compensation and the responsibility for paying compensation 
should be assigned to the general public.70 The Takings Clause calls for compensation when 
individual property owners are burdened by the government's pursuit of a valid public objective, 
but not when a government official takes some action that is improper and provides no legitimate 
public benefit.  

In the Supreme Court's takings jurisprudence, this idea has been most articulately expressed by 
former Justice William Brennan. He observed that if a regulation advances a legitimate public 
purpose, "it is axiomatic that the public receives a benefit while the offending regulation is in 



effect," and in that circumstance, it is "fair" for the public to pay just compensation.71 On the other 
hand, this statement suggests, if the government action fails to advance a legitimate public 
purpose, and therefore no public benefit is achieved, "fairness and justice" do not compel 
payment of public compensation under the Takings Clause.  

Second, the purported means-ends takings test also is inconsistent with the related principle that 
regulatory takings doctrine presupposes that the government is acting for a "proper" public 
purpose. As Chief Justice Rehnquist explained in First English Evangelical Lutheran Church v. 
Los Angeles,72 the Takings Clause "is designed . . . to secure compensation in the event of 
otherwise proper interference amounting to a taking."73 A regulation may be improper in the 
nominal sense that it effects a taking, and therefore can only go forward upon the condition that 
just compensation be paid. But in order for there to be a taking, the action must otherwise be 
proper. A government action that fails to advance a legitimate governmental purpose cannot 
result in a compensable taking because such an action is not otherwise proper. As Justice 
Rehnquist stated in Keystone Bituminous Coal Ass'n v. DeBenedictis,74 the issue of whether or 
not a regulation serves a public purpose "does not resolve the question whether a taking has 
occurred," because "the existence of such a public purpose is merely a necessary prerequisite to 
the government's exercise of its taking power."75  

Arguments in Defense of the Means-Ends Takings Test  

The Nollan-Dolan Model  

Apart from the obvious point that the Supreme Court must have meant what it has repeated so 
frequently since 1978,76 there are some more specific counter-arguments in favor of the 
purported means-ends takings test. One such counter-argument is that, however weak the 
support originally provided for the purported means-ends test by Agins and Penn Central, the 
Supreme Court subsequently definitively adopted means-ends analysis as a component of 
regulatory takings doctrine in the cases of Nollan v. California Coastal Commission77 and Dolan v. 
City of Tigard.78 In support of this argument, one can point to the fact that Nollan explicitly relied 
upon the means-ends language in Agins to explain the "essential nexus" test adopted in that 
case.79 Moreover, in Dolan, which builds upon Nollan, the Court relied upon Penn Central in 
framing the "rough proportionality" test developed in that case.80Upon analysis, however, it is 
apparent that Nollan and Dolan are logically confined to the context of regulatory exactions 
involving public occupation of private property. To whatever extent the purported means-ends test 
articulated in Agins and Penn Central is consistent with Nollan and Dolan, Nollan and Dolan 
themselves provide no support for the idea that the purported means-ends test provides an 
appropriate general test for takings challenges to ordinary regulations.  

This conclusion is supported by the facts and reasoning in both cases. Both Nollan and Dolan 
involved regulatory takings challenges to permit conditions that effected a permanent physical 
occupation of private property.81 In Nollan, the California Coastal Commission had demanded 
public access along an ocean beach in front of a homeowner's private property.82 In Dolan, the 
city mandated that the owner of a hardware store provide a public bike path and a greenway.83 In 
both cases, the Court thought it indisputable that these requirements, standing alone, would have 
effected a taking under the Court's per se takings rule for government actions that effect a 
physical occupation of private property.84 The issue that these cases presented was whether the 
conclusion that a taking had occurred was altered by the fact that the dedication requirements 
were imposed not directly but as a condition of the government's grant of permission to the 
owners to expand development on their properties. Taking the view that neither owner was 
automatically entitled under the Takings Clause to receive the development approval he or she 
sought, the Court concluded that the per se takings analysis did not apply.85 In other words, 
because the government could have rejected the development applications outright without 
effecting a taking, the government's decision to grant development approval subject to conditions 
could not automatically effect a taking.86 On the other hand, because the imposed exactions 



involved particularly serious invasions of private property rights, the Court also concluded that the 
propriety of the exactions had to be determined using a relatively stringent standard of review.  

The Supreme Court stated that a landowner can mount a successful takings challenge to a 
regulatory exaction if he or she establishes that the exaction is not closely related to the 
legitimate purposes of the regulatory process itself.87 More specifically, the Court ruled that 
attaching otherwise unconstitutional exactions to regulatory permits would not effect a taking only 
if 1) there was an essential nexus between the conditions and the government's regulatory 
purposes (Nollan)88 and 2) there was a rough proportionality between what the owner 
surrendered and the impacts of the proposed development (Dolan).89  

According to some courts90 and commentators,91 the nexus and proportionality inquiries 
developed in Nollan and Dolan provide an appropriate template for analyzing all types of 
regulatory actions under the Takings Clause. Under this view, the essential nexus and rough 
proportionality tests provide an appropriate general regulatory takings test. In other words, in 
evaluating takings challenges to any kind of regulatory decision, the courts should closely 
scrutinize the logical relationship between the governmental decision and the public objectives 
being served, as well as the degree to which the decision advances those objectives.  

Given the facts and reasoning of Nollan and Dolan, however, these decisions cannot properly be 
read so broadly. They adopt a special type of means-ends analysis that is explained and justified 
by|and is logically confined to|the context of physical occupations. Time and time again, the 
Supreme Court has emphasized the special character of permanent physical occupations and 
observed that they require particularly stringent review under the Takings Clause.92 The tests 
applied in Nollan and Dolan are directly related to the fact that the conditions at issue in those 
cases involved physical occupations. Underscoring the point, the Court stated in Dolan that the 
conditions at issue in that case "differ[ed]" in several particulars from ordinary land use 
regulations, including the fact that "the conditions imposed were not simply a limitation on the use 
petitioner might make of her own parcel, but a requirement that she deed portions of the property 
to the city."93 The means-ends analysis in Nollan and Dolan is specifically adapted to the problem 
of determining whether a forced physical occupation in a regulatory context results in a taking. 
The same analysis cannot logically be extended to regulations that simply limit the permissible 
uses of private property.  

As discussed below, the Supreme Court's recent decision in Del Monte Dunes, which declined to 
extend the Dolan rough proportionality standard beyond the exactions context, further 
undermines, if not completely repudiates, the idea that the Dolan and Nollan tests support a 
general means-ends regulatory takings test.94  

Stricter and Different  

Another argument in favor of the purported means-ends takings test is that the test is actually 
more rigorous than, and therefore is different from, the traditional due process means-ends test. 
This argument for a distinctive, more demanding means-ends takings test draws support from 
Justice Scalia's majority opinion in Nollan, in which he stated that  

our opinions do not establish that these standards [under the Takings Clause] are the same as 
those applied to due process and equal protection claims. To the contrary, our verbal 
formulations in the takings field have generally been quite different. . . . [T]here is no reason to 
believe (and the language of our cases gives some reason to disbelieve) that so long as the 
regulation of property is at issue the standards for takings challenges, due process challenges, 
and equal protection challenges are identical.95



For several different reasons, this argument is not persuasive. First, although the Supreme 
Court's formulations of the means-ends takings test have indeed varied, it is obvious from the 
Court's reliance in Penn Central and Agins on Nectow, Goldblatt, and Village of Euclid that the 
purported means-end takings test was derived from, and simply restates, a due process test.96 
No analysis in any of the Court's decisions purports to explain how the Takings Clause 
independently supports a means-ends test, much less a means-ends test that would be more 
demanding than the ordinary due process test. In fact, it is simply a due process test.  

Moreover, while the Court's formulation of the purported means-ends takings test relies upon the 
word "substantially," which suggests a somewhat more demanding level of scrutiny than typically 
applies in modern due process review,97 that difference can be easily explained. Between the 
1920s and the 1970s the Supreme Court heard very few land use cases. When the Court formed 
a renewed interest in land use issues and took on the Agins and Penn Central cases, it naturally 
referred back to its earlier land use decisions from the 1920s. However, these due process cases, 
which were decided prior to the constitutional revolution of the 1930s, articulated a standard of 
due process review that is more exacting than that which the Court uses today. In short, the 
distinctive language in the Supreme Court's formulation of the purported means-ends takings 
test|far from supporting the idea that there is a distinctive takings means-ends test|confirms that 
this test originated in the Due Process Clause and is in fact only a due process test.  

Eastern Enterprises  

On June 25, 1998, the United States Supreme Court issued a set of opinions in Eastern 
Enterprises v. Apfel 98 that provide substantial support for the argument that takings doctrine does 
not include a free-standing means-ends test. Eastern Enterprises involved both takings and due 
process challenges99 to the federal Coal Industry Retiree Health Benefit Act of 1992 (Coal Act). 
The Coal Act imposed a significant retroactive financial liability on Eastern Enterprises and a 
number of other companies previously engaged in coal mining by requiring the companies to help 
pay the large health care costs of some of their former miners and their dependents, including 
costs that had no relationship to the workers' former employment.100 The Court declared the 
retroactive imposition of this new responsibility unconstitutional, but failed to reach agreement on 
whether this result rested on the Takings Clause or the Due Process Clause.101  

Four Justices (Rehnquist, Scalia, Thomas, and O'Connor) concluded that the Coal Act effected a 
taking.102 These four Justices declined to decide the separate due process issue.103 Justice 
Kennedy, speaking for himself, concluded that the Takings Clause did not apply, but that the Coal 
Act violated the Due Process Clause.104 Together, these five Justices created the majority that 
struck down the Coal Act.  

The four dissenting Justices (Stevens, Souter, Breyer, and Ginsburg) agreed with Justice 
Kennedy that the Takings Clause did not apply and that the case was properly analyzed under 
the Due Process Clause.105 But they disagreed with Justice Kennedy on the merits and 
concluded that the company had not demonstrated a due process violation.106 Thus, in an odd 
twist, although the Court struck down the Coal Act as unconstitutional, the only claim on which a 
majority of the Justices agreed was that the Act did not result in a taking.  

Justice Kennedy identified two bases for the conclusion that the Takings Clause did not apply, 
both of which were embraced by the four dissenters, making a five-member majority in favor of 
both arguments.107 First, he concluded that there was no taking because the Coal Act, unlike 
other laws and regulations previously declared to effect a taking, did "not operate upon or alter an 
identified property interest."108 While the Coal Act imposed an obligation on Eastern Enterprises 
to perform an act|namely, to help pay the health care costs of some of its retired workers|the Act 
imposed an obligation on the firm as a whole and did not operate on a "specific property right or 
interest."109 Justice Kennedy justified this reading of the Takings Clause partly on the basis that it 
would avoid "expand[ing] an already difficult and uncertain rule to a vast [new] category of cases 



not deemed, in our law, to implicate the Takings Clause."110 By contrast, Justice Kennedy stated, 
the plurality opinion "would throw one of the most difficult and litigated areas of the law into 
confusion, subjecting States and municipalities to the potential of new and unforeseen claims in 
vast amounts."111  

Second, and of more immediate relevance for present purposes, Justice Kennedy rejected the 
takings claim because, in his view, the contention that the Coal Act imposed an unfair and 
arbitrary retroactive financial obligation raised an issue under the Due Process Clause, but not 
under the Takings Clause.112 Drawing a sharp line between the two clauses, Justice Kennedy 
stated that the Due Process Clause blocks government action that is "arbitrary" or "irrational," 
while the Takings Clause "operates as a conditional limitation, permitting the Government to do 
what it wants so long as it pays the charge."113 In Justice Kennedy's view, a court "should 
proceed first to general due process principles, reserving takings analysis for cases where the 
governmental action is otherwise permissible."114 The unavoidable inference is that the purported 
means-ends test|because it focuses on the validity of government action|cannot be regarded as 
an appropriate test for a taking.  

The four dissenting Justices quite clearly endorsed Justice Kennedy's reasoning on this point. 
Justice Breyer, speaking for himself and three of the other Justices, stated that "at the heart of 
the [Takings Clause] lies a concern, not with preventing arbitrary or unfair government action, but 
with providing compensation for legitimate government action that takes `private property' to 
serve the `public' good."115 Again, the obvious implication is that the alleged failure of a regulation 
to advance a legitimate public interest cannot support a regulatory takings claim.  

The plurality opinion in Eastern Enterprises is rich with irony. After concluding that the Coal Act 
effected a taking, Justice O'Connor, the author of the plurality opinion, proceeded to address the 
due process claim.116 Although she might simply have declined to resolve this claim (because she 
had effectively resolved the case on takings grounds), she went out of her way to state that the 
Due Process Clause provided an inappropriate ground for seeking to invalidate the Coal Act.117 In 
doing so, she referred to earlier Supreme Court decisions that expressed "concern" about relying 
on the "vague contours" of the Due Process Clause to review economic regulation.118 Granting 
Justice O'Connor her point about the Due Process Clause, it is nonetheless difficult to see how 
her resort to the Takings Clause avoided the difficulties she identified. In her plurality opinion, she 
defined the basic issue under the Takings Clause as one of "justice and fairness."119 This 
understanding of the Takings Clause would seem to have contours at least as vague as those of 
due process review. Moreover, given the language and original understanding of the Takings 
Clause, there is certainly no greater warrant for reading the Takings Clause as supporting a free-
wheeling means-ends review of government regulation than there is for reading such a meaning 
into the Due Process Clause.  

Del Monte Dunes  

The outcome and reasoning in Eastern Enterprises created the expectation that the United States 
Supreme Court would definitively resolve the validity of the purported means-ends test in the 
then-pending case of City of Monterey v. Del Monte Dunes at Monterey, Ltd. (Del Monte 
Dunes).120 Del Monte Dunes appeared to squarely frame the issue, because it involved a finding 
of a taking based on the purported means-ends takings test.121 In the end, the Supreme Court 
deferred resolution of the validity of the means-ends takings test. Nonetheless, the Court's 
separate opinions contain some strong hints about how the Court will ultimately resolve the issue.  

The Background  

The case arose from a long and complicated dispute over the proposed development of a thirty-
eight-acre oceanfront parcel in Monterey, California. The developer submitted a series of 



increasingly less ambitious development plans in response to requests by the planning 
commission and the city council that it scale back the proposed development to minimize impacts 
on nearby parkland, maintain public beach access, retain view corridors, and avoid impacting 
endangered species habitat. The city and the developer ultimately disagreed about whether the 
review process left the developer any realistic development options. In any event, the developer 
filed a lawsuit asserting, among other things, a due process violation as well as a taking. The 
latter claim was based on both the alleged denial of all economic use of the property and the 
alleged failure of the city's regulatory decisions to reasonably advance any legitimate public 
purpose. Complicating the picture still further, during the course of the litigation, the State of 
California purchased the property for public parkland. Notwithstanding the state's purchase, the 
developer proceeded with its claim for damages based on the alleged interference with its 
development plans.  

After some extended procedural skirmishing,122 the federal district court, over the city's objection, 
tried the question of the city's liability for the alleged taking before a jury. In addition to instructing 
the jury that it could find a taking on the ground that the owner had been denied "all economically 
viable use of its property," the court also instructed the jury on a means-ends theory.123 The court 
first instructed the jury that the city's goals, including its efforts to protect the environment and 
preserve open space, represented legitimate public purposes.124 It then instructed the jurors that 
"one of your jobs . . . is to decide if the city's decision here substantially advanced any such 
legitimate public purpose."125 More specifically, the court instructed the jury that "[t]he regulatory 
actions of the city or any agency substantially advanc[e] a legitimate public purpose if the action 
bears a reasonable relationship to that objective."126 The jury delivered a general verdict for the 
owner that did not identify the specific takings theory upon which the jury relied.127 After the jury's 
verdict, the district court, which had not submitted the due process issue to the jury, resolved that 
claim in favor of the city.128  

The United States Court of Appeals for the Ninth Circuit affirmed.129 The appellate court rejected 
the city's argument that the district court had erred in submitting the takings claim to the jury.130 In 
addition, the Ninth Circuit upheld the finding of a taking, concluding that the evidence was 
sufficient to support a finding of liability either on the theory that the owner had been denied all 
economic use of the property or that the city's regulatory actions failed to advance a legitimate 
state interest.131 Finally, in the course of discussing how a reasonable jury could have found a 
taking on the means-ends theory, the Ninth Circuit, citing the United States Supreme Court's 
Dolan decision, stated that "[e]ven if the City had a legitimate interest in denying Del Monte's 
development application, its action must be `roughly proportional' to furthering that interest. That 
is, the City's denial must be related `both in nature and extent to the impact of the proposed 
development.'"132  

The city then sought and was granted review by the United States Supreme Court on three 
issues. First, the city renewed its argument that the district court had improperly submitted the 
takings issue to the jury.133 Second, the city contended that the appellate court had erred in 
applying the Dolan rough proportionality standard in the context of a denial of a development 
application.134 Third, the city contended that the appellate court had adopted a legal standard that 
allowed the jury to second-guess the judgment of local officials.135 Although related to the means-
ends takings theory that was submitted to the jury, this argument was not framed as an objection 
to the jury instructions themselves, to which the city had lodged no objections. Numerous amici 
curiae filed briefs in support of the city, including the United States and a coalition of conservation 
groups led by the California League for Coastal Protection, both of which argued at great length 
that the purported means-ends takings test does not represent a valid takings test.136  

The Supreme Court Ruling  

On May 24, 1999, after nearly eight months of deliberation following oral argument|an 
extraordinarily long period by the standards of the Supreme Court|the Court issued a five-to-four 



ruling upholding the Ninth Circuit's judgment.137 Justice Kennedy wrote the opinion for the Court, 
concluding that the takings claim had been properly submitted to the jury, and that the jury had 
not been allowed to improperly second-guess the judgments of city officials.138 He also concluded 
that the Dolan rough proportionality standard did not apply, but that the Ninth Circuit's error in 
invoking Dolan was irrelevant.139 In a concurring opinion, Justice Scalia focused on the jury 
issue, and joined in all but one part of Justice Kennedy's opinion.140 Justice Souter, for himself 
and three other Justices, filed a dissenting opinion and argued at great length that the takings 
liability issue should not have been submitted to the jury.141 However, he concurred in other parts 
of the majority opinion, including the Court's conclusion that Dolan should not be extended to this 
type of case.142  

The Court devoted little explicit attention to the purported means-ends test, because the Court 
unanimously concluded that the city had waived any possible objection to the jury instructions 
based on this theory. Justice Kennedy, speaking for the Court, stated that  

[a]s the city itself proposed the essence of the instructions given to the jury, it cannot now 
contend that the instructions did not provide an accurate statement of the law. In any event, 
although this Court has provided neither a definitive statement of the elements of a claim for a 
temporary regulatory taking nor a thorough explanation of the nature or applicability of the 
requirement that a regulation substantially advance legitimate public interests outside the context 
of required dedications . . . , we note that the trial court's instructions are consistent with our 
previous general discussions of regulatory takings liability.143

Justice Kennedy then went on to list the numerous prior decisions in which the Court has 
articulated the purported means-ends takings test.144 Finally, returning to his principal waiver 
point, Justice Kennedy concluded that  

[t]he city did not challenge below the applicability or continued viability of the general test for 
regulatory takings liability recited by these authorities and upon which the jury instructions appear 
to have been modeled. Given the posture of the case, we decline the suggestions of amici to 
revisit these precedents.145

Justices Scalia and Souter, who filed separate opinions, agreed that this issue had to be deferred 
until some future case. Justice Scalia, while agreeing that the means-ends test was properly 
submitted to the jury in the context of this case, reserved the question of whether this test actually 
represented a valid takings test. "As the Court explains," he said, "petitioner forfeited any 
objection to this standard . . . , and I express no view as to [the standard's] propriety."146 Justice 
Souter, on the other hand, disagreed that the purported means-ends test could properly be 
submitted to the jury, but agreed with both Justice Kennedy and Justice Scalia that resolution of 
the validity of the purported means-ends test had to be reserved for another day. Justice Souter 
wrote, "I offer no opinion here on whether Agins was correct in assuming that this prong of liability 
was properly cognizable as flowing from the Just Compensation Clause of the Fifth Amendment, 
as distinct from the Due Process Clause of the Fifth and Fourteenth Amendment."147  

Although the Court did not directly address the validity of the purported means-ends test, it did 
discuss and reject the argument raised by the city that the application of this purported test by the 
appellate court allowed the jury to "second-guess public land-use policy."148 According to the 
Court, the Ninth Circuit did not apply "a rule of takings law allowing wholesale interference by 
judge or jury with municipal land-use policies, laws, or routine regulatory decisions."149 The Court 
emphasized that the case did not involve a challenge to the city's "general zoning laws or land-
use policies," but instead involved only a "particular zoning decision."150 It further emphasized that 
the case did not involve a challenge to the "reasonableness, per se, of the customized, ad hoc 
conditions imposed on the property's development." Instead, the case focused on whether the 
city's denial of development approval was "reasonably related" to any (concededly proper) public 
purpose.151  



As to the Dolan issue, Justice Kennedy squarely ruled that Dolan was irrelevant in a takings 
challenge to a denial of development approval. He wrote, "[W]e have not extended the rough-
proportionality test of Dolan beyond the special context of exactions|land-use decisions 
conditioning approval of development on the dedication of property to public use."152The rough 
proportionality test, he said, "was not designed to address, and is not readily applicable to, the 
much different questions arising where, as here, the landowner's challenge is based not on 
excessive exactions but on denial of development."153 Accordingly, Justice Kennedy concluded, 
"[t]he rough proportionality test of Dolan is inapposite to a case such as this one."154 Justice 
Scalia joined in this portion of Justice Kennedy's opinion,155 and Justice Souter, speaking for the 
rest of the Court, wrote, "I agree in rejecting extension of `rough proportionality' as a standard for 
reviewing land-use regulations generally."156  

While the Court did not expressly address the scope of the Nollan test, the Court's ruling limiting 
the scope of the Dolan test appears to necessarily apply to Nollan as well. Both decisions rested 
on the fact that the conditions at issue in the cases involved physical occupations of private 
property.157 If, as the Court ruled in Del Monte Dunes, the rough proportionality test cannot 
logically be extended beyond the type of physical dedications at issue in Dolan,158 then the same 
reasoning requires that Nollan be similarly limited.  

Finally, with respect to the jury issue, the Court rejected the Ninth Circuit's conclusion that section 
1983 159 conferred a right to a jury trial and instead ruled that the claimant was entitled to a jury 
under the Seventh Amendment.160 Applying the two-part test articulated in Markman v. Westview 
Instruments, Inc.,161 the Court made two determinations. First, section 1983 damages actions are 
sufficiently analogous to actions that were tried at law when the Seventh Amendment was drafted 
to support a right to a jury trial.162 Second, at least on the particular facts of the case, the takings 
issues presented by the claimant were appropriate for resolution by a jury.163  

The Implications of the Decision  

What is one to make of this decision and how, in particular, are the lower federal and state courts 
to resolve the question of the validity of the purported means-ends takings test until the Supreme 
Court finally provides more definitive guidance? On the surface, the decision in Del Monte Dunes 
points in opposite directions at once. On the one hand, the decision can be read to support the 
validity of the purported means-ends takings test because the Court upheld for the first time a 
finding of liability for a regulatory taking based on a means-ends test outside the exactions 
context.164 On the other hand, five of the Justices, speaking through Justices Scalia and Souter, 
expressly reserved judgment on the validity of the means-ends test. Moreover, all three opinions 
in the case underscored the fact that the city's failure to object to the application of the purported 
means-ends test removed it from consideration by the Court.165  

The outcome is also confusing in terms of the opinions of the individual Justices. Justice 
O'Connor|usually a sure vote in favor of a takings claim|sided with the dissenters, while Justice 
Stevens|traditionally the most liberal Justice on the takings issue|sided with the plurality. Justice 
Kennedy's conclusion that the application of the means-ends takings test in Del Monte Dunes did 
not allow the jury to improperly second-guess local land use decisions seems to conflict with his 
reasoning in Eastern Enterprises.166 In that case, he concluded that the alleged arbitrariness of 
government action should be resolved as a threshold matter under the Due Process Clause, 
reserving for takings review only those regulations that satisfy due process.167 In addition, Justice 
Kennedy's support for upholding the jury verdict in Del Monte Dunes appears to conflict with the 
concern he expressed in Eastern Enterprises about "throw[ing] one of the most difficult and 
litigated areas of the law into confusion, subjecting States and municipalities to the potential of 
new and unforeseen claims in vast amounts."168 Finally, Justice Scalia, whose decision in Nollan 
suggests that he would be a strong supporter of the purported means-ends test, took the 
surprising step of "express[ing] no view as to its propriety."169  



On balance, while it is full of ambiguities, the Court's decision and the various associated 
opinions appear to reinforce the conclusion, already supported by a majority in Eastern 
Enterprises, that the purported means-ends takings test is not a valid takings test.  

As a threshold matter, the Court has obviously declared that its numerous prior recitations of the 
purported means-ends takings test do not definitively establish that such a test actually exists. 
Every Justice in Del Monte Dunes avoided the opportunity provided by the case to affirm the 
purported means-ends test. In addition, five Justices wrote or joined in opinions expressly 
asserting that they were undecided on the question of the validity of this purported takings test. 
Certainly, therefore, the Court has drawn back from its seemingly unthinking recitation of the 
purported means-ends takings test in past cases. At a minimum, the various opinions in Del 
Monte Dunes verify that the issue of the validity of the means-ends test is both an important and 
an open question.  

Justice Souter's opinion, which comes closest to directly addressing the validity of the purported 
means-ends takings test, provides several cogent reasons to believe that the means-ends test 
cannot be a valid takings test. His comments were made in the context of the jury issue,170 and 
therefore only address the validity of the purported means-ends takings test obliquely. However, 
none of the other Justices took direct issue with Justice Souter on these specific points, lending 
plausibility to the idea that Justice Souter's thinking about the purported means-ends takings test 
might well represent the views of a majority of the Court.  

Justice Souter points out, for example, the contradiction inherent in submitting the purported 
means-ends takings compensation test to a jury when a landowner who raises essentially the 
same argument in support of a claim that a proposed taking is not for a "public use" would not be 
entitled to a jury.171 Justice Souter's argument reaffirms the point discussed above: the alleged 
failure of a regulation to advance a legitimate governmental interest cannot logically supply both 
the test for whether an action is for a public use within the meaning of the Takings Clause and the 
test for whether property has been taken within the meaning of the clause. In the same vein, 
Justice Souter also points out the "inconsistency" between the submission of the purported 
means-end takings test to a jury and the rule that the similar claims, when labeled as due process 
issues, are "routinely reserved without question for the court."172  

Ultimately, however, the Supreme Court's unanimous conclusion that the Dolan rough 
proportionality test does not apply outside the exactions context173 provides the most persuasive 
indication that a majority of the Court will reject the purported means-ends takings test as a 
general takings test. By limiting the scope of the Dolan rough proportionality test (and implicitly 
the Nollan essential nexus test), the Del Monte Dunes Court has circumscribed the use of the 
means-ends formula articulated in Penn Central and Agins. In so doing, the Court has already 
completed the hard work in defining the appropriate role for|and limits of|means-ends analysis 
under the Takings Clause.  

Means-Ends Failure: Is It Irrelevant to a Takings Claim|Or Does It Preclude a Takings 
Claim?  

It is noteworthy that the preceding discussion contains a lurking ambiguity that deserves 
exploration at greater length on some other occasion. The basic thesis outlined above is that the 
alleged failure of a regulation to advance a legitimate governmental purpose does not 
independently support a finding of a taking. However, the adoption of this thesis leaves open two 
strikingly different options.  

The first option is that the failure of the government to meet a means-ends standard can be 
viewed as irrelevant to the takings inquiry. If a government action results in a taking under the 
generally applicable economic burden test, then a court should find a taking, whether or not the 



action can survive means-ends review. The second option is that the failure of a government 
action to survive means-ends review should be treated as not only not supporting a finding of a 
taking, but also as positively precluding it. This option is supported in particular by the 
requirement that a taking be for a public use|a requirement that a regulation that fails to advance 
a legitimate governmental purpose arguably cannot meet. Under the first option, an invalid or 
arbitrary government action could not be held to be a taking on that basis, but might nonetheless 
be found to be a taking because it has deprived the owner of all economic use of the property. 
Under the second option, a valid government action is a prerequisite for a finding of a taking and, 
therefore, there can be no taking if the action fails means-ends review, regardless of the action's 
impact on the property owner. An invalid regulation might support a claim for relief on some 
statutory or other constitutional basis, but it can never support a taking.  

Justice Kennedy's swing opinion in Eastern Enterprises apparently comes the closest to 
endorsing the view that a regulation that fails to meet a means-ends test can never result in a 
taking.174 Justice Kennedy distinguished the Due Process Clause, which he said blocks 
government action that is "arbitrary" or "irrational," from the Takings Clause, which he said 
"operates as a conditional limitation, permitting the Government to do what it wants so long as it 
pays the charge."175 Given this difference, he believed that a court "should proceed first to 
general due process principles, reserving takings analysis for cases where the governmental 
action is otherwise permissible."176 The obvious inference is that the Takings Clause supports a 
claim for compensation only when the government action passes means-ends review. Based on 
this reading, the conclusion that a regulation fails to advance a legitimate governmental purpose 
should preclude a finding of a taking.  

Why the Takings-Due Process Distinction Matters  

Finally, it is worthwhile to address whether characterizing a set of allegations as a takings claim, 
or as the most likely alternative|a due process claim|really matters. At the end of the day, does it 
make any difference whether means-ends analysis is conducted under the due process or the 
takings label? In terms of logical presentation, one might wonder whether this threshold question 
might have been better asked and answered at the outset of this Article rather than at the end. 
Because the answer to this question relies heavily on the preceding discussion, as will become 
apparent, it is far more convenient to proceed back to front. In short, the answer to the labeling 
question makes a great deal of difference, both for practical and doctrinal reasons.  

First, labeling a means-ends inquiry as a takings test would greatly expand the scope of 
government liability under the Takings Clause. Historically, regulatory takings law has focused on 
regulations that eliminate "all or substantially all" of a property's economic value.177 Adopting the 
idea that government can be liable under the Takings Clause for a regulation because it fails to 
advance a legitimate governmental purpose would expand takings doctrine to encompass 
regulations that may have little or even no adverse economic impact on a property owner. 
Furthermore, if claimants could invoke this expanded version of takings doctrine to demand "just 
compensation" under the Takings Clause, claimants could potentially gain substantial windfalls at 
public expense.178  

Second, the labeling issue makes a great of deal of difference to both federal and state 
governments, but makes less of a difference to local governments. The Supreme Court 
established in First English that the Takings Clause provides a financial remedy in the event that 
a government action results in a taking.179 By contrast, the Due Process Clause has generally 
been understood not to be a money-mandating provision.180 Thus, when the United States or a 
state is the defendant, the choice between a due process label and a takings label determines 
whether the government is subject to a simple injunction or instead is liable for compensation. 
However, because a local government is subject to a suit for damages under section 1983,181 
regardless of whether the claim is framed as a takings issue or a due process issue, the choice of 
labels is less important in the case of local governments. Nevertheless, even for local 



governments, the measure of damages might vary depending upon the constitutional theory 
advanced.  

Third, the label might matter if, in affirming the means-ends test as part of takings analysis, the 
Supreme Court were to formulate the test to be more demanding of government than the modern, 
deferential due process means-ends test. In Agins, the Court stated that a regulation effects a 
taking if it does not "substantially" advance a legitimate state interest.182 As discussed, the use of 
the word "substantially" suggests that the means-ends fit under the Takings Clause must be 
considerably tighter than under the Due Process Clause. Justice Scalia, speaking for the Court in 
Nollan, focused on the word "substantially" and asserted that "there is no reason to believe (and 
the language of our cases gives some reason to disbelieve) that so long as the regulation of 
property is at issue the standards for takings challenges, due process challenges, and equal 
protection challenges are identical."183 However, as discussed above, the word "substantially" can 
be viewed as simply confirming the due process origins of the purported means-ends test. 
Moreover, in his concurring opinion in Del Monte Dunes, Justice Scalia appeared to contradict his 
earlier statement by expressly reserving the question whether the Takings Clause includes a 
means-ends test at all, without even addressing whether this takings test was more demanding 
than means-ends review under the Due Process Clause.184  

Fourth, the label may also matter because it might significantly influence the degree of deference 
given to government decision making. In reaction to the searching due process review of 
government economic programs in the Lochner era,185 modern due process precedents are 
replete with expressions of the substantial deference due to government decision makers.186 The 
same is not true of modern takings precedents. There are several explanations for this difference. 
Because the Takings Clause was not a primary vehicle for searching judicial review of economic 
regulations in the Lochner era, takings doctrine never underwent the revisionist reinterpretation 
that the Due Process Clause did. More fundamentally, however, the notion of deference to 
government decision making is foreign to takings jurisprudence. As discussed, the Takings 
Clause has long been read "not to prohibit the taking of private property, but instead [to] place[ ] a 
condition on the exercise of that power."187 Because, in this sense, a takings claim does not draw 
into question the government's right to proceed, deference to agency decision making has 
generally been understood to have no logical place in takings analysis.188 From a practical 
perspective, of course, this formal understanding of the character of the Takings Clause has little 
importance. A requirement that the government pay financial compensation as a condition of 
enforcing a regulation interferes with the government's ability to operate at least as much, if not 
more, than the threat of an injunction under the Due Process Clause.189 Moreover, it is 
nonsensical to suppose that essentially an identical means-ends inquiry should be applied with 
varying degrees of deference depending upon whether it is called a takings or a due process test. 
This idea is doubly nonsensical once one recognizes that the purported means-ends takings test 
was derived from due process precedents.  

In sum, the differing approaches to the issue of deference to agency decision making in takings 
and due process cases reflect differences in the basic character of the two clauses, but do not 
support the idea that a similar means-ends test can be applied with varying degrees of deference 
under the two clauses. In fact, the lack of a tradition of deference in takings cases (which is based 
on the fact that a takings claim presupposes the validity of the government action) simply 
confirms the point that means-ends analysis has no place in takings doctrine.  

Fifth, the choice of labels might determine the availability of a jury trial. In Del Monte Dunes, the 
Court determined that the plaintiff was entitled to have a jury hear its means-ends claim under the 
Takings Clause,190but the Court apparently recognized and left undisturbed the traditional rule 
that a due process means-ends claim is not heard by a jury.191 However, it is questionable 
whether this possible difference would have much significance given the limited practical import 
of the recognition of a jury trial right in Del Monte Dunes.192  



Finally, as indicated above, the label may affect the types of defenses available to a government 
defendant. Under the purported means-ends takings test, the failure of a regulation to advance a 
legitimate public purpose would support a claim for just compensation under the Takings Clause. 
However, if a means-ends inquiry is recognized as a due process issue instead, and if the alleged 
failure of a regulation to advance a legitimate governmental purpose is determined to preclude a 
finding of a taking for public use, then facts that would support a viable due process claim could 
also serve as an absolute defense to a takings claim. Justice Kennedy apparently said as much 
in his concurring opinion in Eastern Enterprises.  

Conclusion  

The greatest sources of confusion in regulatory takings law is the erroneous idea that the failure 
of a regulatory action to advance a legitimate governmental interest can support a finding of a 
taking. In its most recent decisions the Supreme Court has acknowledged the incoherence of its 
prior descriptions of regulatory takings doctrine and disavowed its earlier unthinking recitation of 
the purported means-ends takings test. The path to a coherent regulatory takings doctrine has 
never been clearer.  
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