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I. INTRODUCTION
Does the government "take™ when it errs? Today no other question about the interpretation of the Takings Clause
[FN1] generates as much confusion and contradiction. The short answer to this question should be "no." If the
government commits an error, the government or its representatives likely are (or should be) subject to suit on some
legal theory. But there is no compensable taking within the meaning of the Fifth Amendment.

To put this topic in proper perspective, one must recognize that most takings suits proceed on the premise that
government action--apart from the alleged taking--was entirely proper. Thus, the focus of a typical takings case is
whether the government, in the pursuit of a lawful objective, [FN2] has either directly appropriated or physically
invaded private property, or imposed a regulatory restriction that eliminates the property's economic value. [FN3]
The basic claim in such litigation is that the government *1048 must pay the owner compensation for the value of
the property as a condition of proceeding with its otherwise lawful plan. [FN4]

This Article addresses a relatively small but increasingly significant subset of cases in which owners seek
compensation under the Takings Clause when the government action was or is alleged to be erroneous. This
includes, for example, cases in which the government defendant exceeded its jurisdiction, violated some statute,
infringed upon a federal or state constitutional right (other than the Takings Clause), or acted arbitrarily or
capriciously. [FN5] In other words, the term "error" as used in this Article refers to essentially any type of illegality.
Recent court decisions, including a number of Supreme Court decisions, provide contradictory answers to the
question whether these relatively novel claims present legitimate takings issues. [FN6]

There is an urgent need for a resolution of the controversy over the legitimacy of "erroneous” takings claims. The
judicial confusion about this issue has exacerbated the unpredictability and inconsistency of takings doctrine, to the
detriment of all *1049 concerned. In addition, the notion that government errors can be challenged under the
Takings Clause, rather than on some other basis, threatens to sweep away longstanding government immunity rules,
increase the liability burdens on taxpayers at all levels of government, and seriously interfere with elected officials'
good faith efforts to mediate competing social interests in the use and control of property.

This Article seeks to chart a clear course through the confusion. Section Il describes in some detail the different,
contradictory ways in which courts have addressed government errors in takings litigation. Section Ill then
addresses the meaning of the phrase "public use" in the Takings Clause, describing the evolution of the
interpretation of this phrase over time. Finally, Section IV critically evaluates the different options for treating errors
in takings cases and seeks to identify the "best" option.
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The conclusion of this Article is that alleged takings involving erroneous government actions are not compensable
takings within the meaning of the Takings Clause. The Clause prescribes payment of just compensation in the event
of a taking of private property for "public use." A government action that is erroneous, regardless of whether it
otherwise meets the test for a taking, cannot be a compensable taking for "public use." [EN7] As explained below,
this interpretation of the Takings Clause is consistent with the history of the Clause, fundamental takings, principles,
and sound legal policy. It also supports a coherent and internally consistent law of takings.

*1050 1. ALTERNATIVE WAYS OF ADDRESSING GOVERNMENT ERRORS UNDER THE TAKINGS
CLAUSE

A. The Three Options and Their Variants
It is useful at the outset to describe the various different approaches for addressing government errors in cases
brought under the Takings Clause. Different courts have embraced all three of the logical possibilities: Errors are
takings; errors are irrelevant to takings analysis; and errors preclude the finding of a taking. As discussed below,
courts also have described several variations under each of the different approaches. Remarkably, United States
Supreme Court decisions can plausibly be cited to support every one of the different approaches.

Option One. The first option is to treat a government error as an independent basis for a finding of a taking. This
option has obvious intuitive appeal: If government officials have erred and thereby caused an injury, should not the
law afford a remedy? And if the resulting injury is to a property interest, why shouldn't the Takings Clause be
interpreted to provide relief?

Several elements of current takings doctrine support this approach to government errors. Most importantly, in
Agins v. City of Tiburon [FN8] and in numerous subsequent decisions, [FN9] the Supreme Court has said that
government action "effects a taking" if it "does not substantially advance legitimate state interests.” [FN10] This test
is self evidently akin to means-ends analysis under the Due Process Clause; in fact, as discussed below, this takings
test was borrowed from due process cases. [FN11] Not surprisingly, given the language in recent Supreme Court
decisions, some federal and state courts have held that government actions resulted in takings because they were
erroneous in the sense *1051 that they failed to "substantially advance legitimate state interests.” [FN12]

The view that errors can establish takings liability is arguably supported as well by the Supreme Court's decisions
in Nollan v. California Coastal Commission [FN13] and Dolan v. City of Tigard. [FN14] Both of these cases
involved takings challenges to development permits requiring owners to grant members of the public access to their
property. The Court ruled that the government could impose this type of "exaction™ only upon a showing of (1) an
"essential nexus" between the purpose of the exaction and a legitimate regulatory objective [FN15] and (2) a "rough
proportionality” between the burdens imposed by the exaction and the projected impacts of development. [FN16]
These tests, which the Court derived in part from the "substantially advance" language from Agins, are simply a
specialized application of means-ends analysis. When these requirements are not satisfied a finding of a taking
follows. Exactions that result in takings are, therefore, erroneous in the sense that they fail to meet the nexus and
proportionality standards. According to some courts [FN17] and commentators, [FN18] the relatively demanding
Nollan / Dolan analysis *1052 should apply not only to land use exactions but also to other kinds of regulations and
other government actions that affect private property interests.

Option Two. The second approach is to treat a government error as irrelevant to the takings question. As discussed,
the most familiar test under the Takings Clause is whether the government has actually or effectively appropriated
private property. It can be argued that courts should apply this traditional test without regard to whether the action
was erroneous. This position has intuitive appeal as well. If the focus of regulatory takings analysis is the severity of
the economic burden imposed by the regulation, what difference does it make if the regulation is substantively
wrong as well? At a minimum, should not the government be just as likely to incur liability for the economic
burdens it has imposed when it has made a mistake? [FN19] Again, not surprisingly, a number of lower federal and
state courts have adopted this approach. [FN20]

A government error also can be viewed as irrelevant in a takings case under another, narrower analysis. Even if a
finding that the government erred would ordinarily preclude a finding of *1053 a taking (see Option 3, below), a
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takings claimant could elect not to challenge the legitimacy of the government action and could proceed to pursue a
takings claim on the assumption that the government action was legal. On its face, this appears to offer a practical
approach. In actual takings litigation, the possibility that the government committed some type of error has
operational significance only if someone raises the issue. What prevents an owner from suing for a taking, even on
the assumption that there would be no taking if the plaintiff established that there was an error? If the only party
wishing to raise the issue of error is the government, why should the government be allowed to benefit from its own
mistake?

The Court of Federal Claims applied this reasoning in a recent case, Osprey Pacific Corp. v. United States. [FN21]
The court said that a takings claimant can elect his or her remedies: He or she can either sue for a taking, even if the
government action was in the abstract "substantively wrong," [FN22] or he or she can sue for equitable or legal
relief on some basis other than the Takings Clause. The owner cannot, however, do both, the court said. By suing for
compensation under the Takings Clause, the "plaintiff waives any claim for any damages for tortious or arbitrary
and capricious conduct or for any type of equitable relief.” [FN23] However, the court said that the government does
not possess a parallel right. If the government believes its action was erroneous and that the error could preclude a
finding of a taking, it has no right to interject this issue into the takings litigation in order to defeat the claim. "It
would be a bizarre consequence that would allow the government to profit from its own error,” [EN24] the court
said.

There is yet another possible variant of this second option: A third party could establish that the government erred,
for example, in an independent lawsuit presenting a facial challenge to a law or regulation. Under that scenario, can
the government raise and must the court consider, in a separate takings suit, the *1054 fact that the government
action has been determined to be erroneous?

Option Three. The third approach is that the government's error precludes a finding of a taking. The fact that the
government action was erroneous, far from providing the basis for a finding of a taking, demonstrates that no taking
occurred. Under this view, regardless of how the fact of government error is raised, a determination that the
government action was erroneous bars an award of compensation under the Takings Clause.

This approach is supported by several different but not entirely consistent lines of analysis. First, it is supported by
the idea that the government is permitted to exercise the eminent domain power, upon which the Takings Clause
rests, only for lawful purposes. There is, in fact, substantial, longstanding authority to support the proposition that
the eminent domain power cannot be deployed to effect an appropriation for illegal purposes. [FN25] Whether the
government brings a direct condemnation action or a landowner brings a suit to compel the government *1055 to
exercise the eminent domain power (i.e., an inverse condemnation action), the fundamental nature of the
governmental power is the same. [FN26] Accordingly, the argument proceeds, the requirement that the eminent
domain power be exercised for a lawful purpose should apply with equal force regardless of whether the exercise of
eminent domain is initiated by the government or triggered by an "inverse" suit against the government. Consistent
with this view, a number of federal and state court decisions have embraced the idea that "erroneous takings" are not
takings at all. [EN27]

The law of agency supplies a second, narrower basis for the conclusion that the government is not liable for
"erroneous takings" under the Takings Clause. Under this theory, the government should be liable for takings
effected by government officials acting within the scope of their authority. On the other hand, consistent with the
rule that the principal generally is not liable for the agent's actions outside the scope of its authority, there is no
taking by the government when the official's actions *1056 are unauthorized. The Supreme Court applied this
reasoning in Hooe v. United States, [FN28] in which the Court rejected a takings claim based on the Civil Service
Commission's occupation of a larger portion of the plaintiff's property than covered by a lease approved by
Congress. [FN29] The Court said:

The constitutional prohibition against taking private property for public use without just compensation is directed
against the Government, and not against individual or public officers proceeding without the authority of legislative
enactment. The taking of private property by an officer of the United States for public use, without being authorized,
expressly or by necessary implication, to do so by some act of Congress, is not the act of the Government. [FN30]

Similarly, in Hughes v. United States, [FN31] the Court rejected a takings claim based on flood damage resulting
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from a government official's unauthorized dynamiting of a levee along the Mississippi River, stating that the action
"cannot be held to be the act of the United States." [FN32] Again, a number of lower federal and state courts have
followed this agency reasoning. [FN33]

Finally, some courts have concluded that erroneous government actions cannot support so-called "temporary"
regulatory takings claims on the theory that any injury suffered by an owner during the period required to get the
error corrected results from a "normal delay" as defined by the Supreme Court in *1057 First English Evangelical
Lutheran Church v. County of Los Angeles. [FN34] First English addressed the issue of the appropriate remedy in a
regulatory takings case, concluding that the government cannot simply rescind a regulation found to effect a taking
but must pay financial compensation for the period that the restriction was in force. [FN35] The decision did not
actually address the merits of the plaintiff's takings claim; rather, the case was decided on the assumption that the
ordinance effected a taking by allegedly denying the owner "all use of its property." [FN36] The Court went out of
its way to "limit [its] holding to the facts presented" and to say that it "of course [did] not deal with the quite
different questions that would arise in the case of normal delays in obtaining building permits, changes in zoning
ordinances, variances, and the like which are not before us." [FN37]

In the aftermath of First English, land owners, after successfully challenging the legal validity of regulations in
court, have in some instances sought compensation on a "temporary taking™ theory for the period that the invalid
regulation was in place. Several courts, hewing closely to the language of First English, have rejected such claims on
the ground that the process of getting a government error corrected, including pursuing necessary judicial relief,
represents a "normal delay" within the meaning of First English. [FN38]

Implicit in the "normal delay" argument, at least in the view of some courts, is the thought that the government
may be liable for a taking if the regulatory delay is "abnormal.” [FN39] In other *1058 words, this alternative
standard for determining when the government should not be liable for errors arguably points to circumstances in
which government errors should give rise to takings liability. This theory of government non-liability for erroneous
actions, like the agency theory, is narrower than the "eminent domain" theory.

Reviewing the foregoing options, all of which have respectable case law support, reveals doctrinal confusion of
astonishing proportions. Not only are the options very different, but they are also very contradictory. Based on the
decisions discussed above, a court could plausibly rule that a government action results in a taking for the sole
reason that government officials acted in an arbitrary fashion. Another court could issue an equally plausible ruling
that the arbitrariness of the government action by itself precludes a finding of a taking. The need for the judiciary,
and the United States Supreme Court in particular, to cut a clearer path through this legal thicket could not be more
patent.

B. The Supreme Court on Errors and Takings
In its latest takings decisions, Eastern Enterprises v. Apfel, [FN40] issued in June 1998, and City of Monterey v.
Del Monte Dunes at Monterey, Ltd., [FN41] issued in June 1999, the Court has provided decidedly confusing
signals on how government error fits into takings analysis. As discussed below, upon careful analysis, these
decisions appear to most nearly endorse Option 3, the idea that government error precludes a finding of a taking. But
this conclusion can hardly be gleaned from an explicit ruling on the issue in either case. To understand the apparent
meaning of these cases, some background is required.

Eastern Enterprises involved both due process and takings challenges to the Coal Industry Retiree Health Benefit
Act *1059 ("Coal Act"). Four Justices, led by Justice O'Connor, concluded that the Coal Act effected a taking under
the Fifth Amendment. Having resolved the case based on the takings claim, these justices found it unnecessary to
address the due process claim. [FN42] Justice Kennedy, who cast the decisive vote in favor of the plaintiff, rejected
the takings claim, but he concluded that the Coal Act violated the Due Process Clause. [FN43] Four dissenting
Justices concluded that the Coal Act neither violated the Due Process Clause nor effected a taking. [FN44]
Ironically, therefore, the outcome ultimately turned on Justice Kennedy's analysis of the due process claim, a ruling
in which no other Justice joined. The only issue on which a majority of the Court agreed (other than that the Coal
Act was unconstitutional) was that there was no taking.

Technically, Eastern Enterprises has no precedential value because the Court could not agree upon a single
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rationale for the result. [FN45] Moreover's the "majority" ruling rejecting the takings claim must be cobbled together
from separate opinions by different Justices who reached opposite conclusions on the constitutionality of the Act.
Nonetheless, the case reveals a majority of the Court endorsing the view that an erroneous government action cannot
be a taking under the Fifth Amendment.

Justice Breyer stated that the Takings Clause did "not apply” because the Clause refers to the taking of "private
property ... for public use, without just compensation.”™ [EN46] "As this language suggests,” he said, "at the heart of
the Clause lies a concern, not with preventing arbitrary or unfair government action, but with providing
compensation for legitimate government action that takes 'private property' to serve the 'public' good." [EN47] Thus,
Breyer equated the term "public use" with a requirement that a taking be premised on a "legitimate” government
action. *1060[ FN48] According to his view, a government action which is "arbitrary or unfair" is outside the scope
of the Takings Clause because it cannot represent a taking for a "public use."

Justice Kennedy agreed with this analysis. He said that the case ultimately raised a question about the "legitimacy"
of the Coal Act and therefore did not involve a viable takings claim. [FN49] He quoted in full the statement in First
English that a claim of a taking for "public use™ must be based on an "otherwise proper" government action, and said
that the Court had to first resolve the question of the Coal Act's legitimacy, raised in this case in the form of the due
process claim, "reserving takings analysis for cases where the governmental action is otherwise permissible."”
[EN50] Unless the government action is "legitimate™ and "permissible,” it cannot support a claim for compensation
under the Takings Clause because it is not a taking for a "public use." Justice Kennedy frankly acknowledged that
this understanding of the Takings Clause was in "uneasy tension" with the Court's often repeated statement that a
government action effects a taking if it does not "substantially advance legitimate state interests.” [FN51]

The way in which both Justice Kennedy and the dissenters addressed the relationship between the due process and
takings claims confirms that they believe a government error precludes a finding of a taking. It is well established, of
course, that one set of allegations can implicate more than one constitutional provision, and when the specific
guarantees of more than one constitutional provision are implicated, "[t]he proper question is not which Amendment
controls but whether either Amendment is violated.” [EN52] If Justice Kennedy and the dissenters had viewed the
due process and takings claims as independent of each other, they would have addressed both claims before
concluding that the plaintiff's case failed. They did not address the takings claim on the merits because, in their
view, the allegation of a due process violation negated a necessary precondition for a viable *1061 takings claim,
that is, that the taking be for a "public use." In Justice Breyer's words, in view of the plaintiff's assertion of a due
process violation, the Takings Clause simply did "not apply" in this case. [FN53]

Following the decision in Eastern Enterprises, there was speculation that in the then pending case of Del Monte
Dunes, which involved a similar takings challenge to allegedly arbitrary and unreasonable government action, the
Court might resolve the place of government errors in takings analysis. While the Court's analysis in Del Monte
Dunes [EN54] certainly demonstrates the Court's awareness of the importance of this issue, the Court declined the
opportunity to definitively resolve the question.

An owner/developer filed suit alleging that the City of Monterey, California had blocked any development of its
property, in part by imposing a series of pretextual and contradictory conditions on the proposed plan of
development. [EN55] The Court, by a vote of five to four, upheld a takings award of $1.4 million. [FN56] Justice
Kennedy, who cast the decisive vote against the takings claim in Eastern Enterprises, this time cast the decisive vote
in favor of affirming the takings award.

The Del Monte Dunes Court based its ruling on the theory that the city failed to "substantially advance a legitimate
public purpose,” making Del Monte Dunes the first Supreme Court decision to uphold a finding of a taking based on
this theory outside of the Nollan [EN57] / Dolan [FN58] exactions context. [EN59] Thus, contrary to the reasoning
of the majority in Eastern Enterprises, the Del Monte Dunes decision can be seen as endorsing the idea that a
government error does support a finding of a taking. But this reading is contradicted by the fact that the Court
expressly said it was not in fact addressing the legitimacy of the "substantially advance" takings test. [FN60] Given
that the city had not objected to the jury instructions incorporating this test, the Court *1062 said that the plaintiff
waived any possible objection to application of the test, leaving the Court with no reason to address the issue.
[FN61] Moreover, a majority of the Court, including Justice Scalia, explicitly said that it was undecided whether the
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"substantially advance" test represents a legitimate takings test, [FN62] and four Justices specifically raised the
question of whether this test involved a due process rather than a takings issue. [FN63] Thus, while the Court in Del
Monte Dunes applied the "substantially advance" test, the decision cannot be read as endorsing this test. It is
nevertheless striking that, just one year after a majority of the Court strongly implied that the "substantially
advance" test was illegitimate, the Court, albeit a bare majority, relied on this test to uphold a finding of a taking.

Moreover, Del Monte Dunes arguably provides other support for the notion that an error can establish a taking. In
the course of explaining why it was appropriate to submit the takings claim to a jury under the Seventh Amendment,
Justice Kennedy emphasized that the jury had not been asked to assess the reasonableness of the city's land use
regulations, either in general or as applied in this case. [FN64] Rather, he said:

[TThe theory argued and tried to the jury was that the city's denial of the final development permit was
inconsistent not only with the city's general ordinances and policies but even with the shifting ad hoc restrictions
previously imposed by the city. Del Monte Dunes' argument, in short, was not that the city had followed its zoning
ordinances and policies but rather that it had not done so. As is often true in 8§ 1983 actions, the disputed questions
were whether the government had denied a constitutional right in acting outside the bounds of its authority ....

[EN6G5]

Because Justice Kennedy emphasizes that the core of the case was the alleged illegality of the city's actions, his
analysis appears *1063 to be consistent with the idea that government error can be an affirmative basis for a finding
of a taking. [FN66]

Justice Kennedy made a similar point in the portion of his opinion, speaking for only a plurality of the Court,
arguing that this § 1983 [FN67] regulatory takings claim was properly submitted to a jury because it was analogous
to a common law tort action for interference with property interests. Justice Kennedy stated that, at least when the
government fails to provide a postdeprivation remedy for a taking, [FN68] a § 1983 regulatory takings claim
"sounds in tort." [FN69] In a passage that is highly relevant to the interpretation of the phrase "public use," Justice
Kennedy rejected the city's argument that because a taking must be for a "public use," the action cannot be "tortious
or unlawful." [EN70] To the contrary, he said, when the government effects a taking and fails to provide a remedy,
"the government's actions are not only unconstitutional but unlawful and tortious as well." [EN71]

Justice Souter in dissent, on behalf of himself and three other Justices, argued that the Seventh Amendment did not
create a right to a jury trial in a § 1983 regulatory takings action and took a seemingly different view of the
relevance of government error. [FN72] Disagreeing with Justice Kennedy's "tort analogy," he said that "th[e] very
assumption that liability flows *1064 from wrongful or unauthorized conduct is at odds with the modern view of
acts effecting inverse condemnation as being entirely lawful. Unlike damages to redress a wrong ..., a damages
award in an inverse condemnation action orders payment of the 'just compensation' required by the Constitution for
payment of an obligation lawfully incurred.” [FN73] This closely tracks the view expressed by both Justice Breyer
and Kennedy in Eastern Enterprises that a valid takings claim presupposes the "legitimacy" of the government
action. It is, to say the least, perplexing that Justice Kennedy apparently aligned himself on the opposite side of this
debate in Del Monte Dunes.

Perhaps the most important point to emphasize is that Justice Kennedy's opinion is both narrow and qualified. All
of the statements quoted above were made in the context of the question of the right to a jury, and did not directly
address the substantive standard for takings liability. Furthermore, Justice Scalia declined to join in the portion of
Justice Kennedy's opinion justifying a jury right based on the "tort analogy," meaning that this portion of Kennedy's
opinion was only embraced by a plurality of the Court. [FN74] Finally, all of Justice Kennedy's statements
concerning the jury right were based on the premise that the "substantially advance" takings test was properly
applied in this case--but only because the city had waived any objection to the jury instructions incorporating this

test. [FN75]

Upon further analysis, it becomes apparent that the majority opinion in Del Monte Dunes is not in fact in conflict
with the conclusion by the majority in Eastern Enterprises that a valid takings claim must rest on a "legitimate"
government action. To understand why requires an examination of the fundamentals of takings law.

I1l. THE PUBLIC USE REQUIREMENT
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As suggested by the foregoing discussion, the meaning of the phrase "public use" in the Takings Clause is likely to
have particular significance in deciding how government error fits into *1065 takings analysis. This Section
examines the public use requirement, focusing on the shifting judicial interpretations of this phrase over time. It also
describes the Supreme Court's current interpretation of the public use requirement and concludes that this
interpretation is consistent with the view that an erroneous government action cannot properly be viewed as a
government action for a "public use™ within the meaning of the Takings Clause.

A. The History of the Public Use Requirement
While the Framers' deliberations supply little direct evidence about the intended meaning of the public use
requirement (or the Takings Clause as a whole), Theodore Sedgwick, an early commentator on the Constitution,
emphasized that the Clause was "only intended to operate ... where property is taken for objects of general necessity
or convenience." [FN76] This accords with the views of the first takings scholar, Hugo Grotius, who wrote in the

Seventeenth Century:

A king may two ways deprive his subjects of their right, either by way of punishment or by virtue of the eminent
power. But if he does it the last way, it must be for some public advantage, and then the subject ought to receive, if

possible, a just satisfaction for the loss he suffers from the common stock. [FN77]

Early Americans apparently attached great importance to the idea that the eminent domain power should only be
exercised to further a "public use." [EN78]

In the Nineteenth Century, judicial debate over the "public use" requirement focused on whether exercises of the
eminent domain power involved a "private” or a "public" use. [FN79] This question typically arose from
appropriations rather than regulations (*1066 to which the Takings Clause was originally thought not to apply at
all), and the disputed issue was usually whether the purpose (to facilitate construction of a private railroad or canal,
for example) was sufficiently "public" to justify use of the eminent domain power. If it was not, the government's
attempted exercise of the eminent domain power was subject to an injunction, whether or not the government
offered to pay "just compensation." In interpreting this provision, courts commonly applied "a use by the public"
test, meaning that the public had to have a right to use the facility or service for which the property was being seized
in order to justify use of eminent domain. [FN80]

In the now familiar story, in the twentieth century, as the goals and methods of progressive government multiplied,
courts gradually expanded the range of uses of the eminent domain power that satisfied the public use requirement.
This trend is generally viewed as having reached its apogee in two Supreme Court cases, Berman v. Parker [FN81]
and Hawaii Housing Authority v. Midkiff. [FN82] In the first case, the Supreme Court rejected a "public use"
challenge to the District of Columbia's exercise of eminent domain power to acquire land for an urban
redevelopment project. The Court described the permissible uses of the eminent domain power as co-extensive with
the legislature's legitimate exercises of the police power:

The definition is essentially the product of legislative determinations addressed to the purposes of government,
purposes neither abstractly nor historically capable of complete definition. Subject to specific constitutional
limitations, when the legislature has spoken, the public interest has been declared in terms well-nigh conclusive.

[FN83]

In Midkiff, the Court rejected a "public use" challenge to the use of eminent domain to diversify private land
ownership and break up the land oligopoly in Hawaii. It reiterated that the *1067 "public use" requirement is
""coterminous with the scope of a sovereign's police powers." [FN84]

Prior to Berman and Midkiff, government errors had been understood to provide a basis for enjoining
appropriations of private property. [FN85] With Berman and Midkiff and the development of the modern
understanding that the eminent domain power stretches to the limits of government authority, this traditional
limitation remained intact. [FN86] If a government action serves a public use if the legislature has authorized it, it
logically follows that an action which is not authorized by the legislature, or which is contrary to a legislative
directive, cannot serve a public use. By like reasoning, a government action cannot serve a public use if it is
unlawful in the sense that it violates some constitutional limitation (other than the Takings Clause), such as the Due
Process Clause or the Equal Protection Clause. In short, defining public use as co-extensive with government
authority made explicit what had always been implicit: Erroneous government actions cannot be viewed as serving a
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"public use." [FN87]

B. "Public Use" and Errors

In subsequent takings cases discussing the "public use" requirement, the Supreme Court has embraced the
implication of Berman and Parker that erroneous government actions cannot *1068 result in compensable takings
because they cannot be takings for "public use.” For example, Justice Brennan articulated this position in his
influential dissenting opinion in San Diego Gas & Electric v. San Diego. [FN88] He argued that the Takings Clause
should be interpreted to provide a monetary remedy for "temporary" regulatory takings, a position later accepted by
the Court in First English Evangelical Lutheran Church v. Los Angeles County. [FN89] At the same time, he
distinguished the case of a lawful regulation from the "different case ... where a police power regulation is not
enacted in furtherance of the public health, safety, morals, or general welfare so that there may be no 'public use."
[FN90] According to Justice Brennan, government actions which are erroneous in the sense that they are arbitrary
and capricious (for example, under administrative law principles or the Due Process Clause) cannot support takings
claims because they serve no public use. [FN91]

In the same vein, but more explicitly, Chief Justice Rehnquist indicated a few years later in First English that only
a "proper" government action can be a taking for a "public use."

Consideration of the compensation question must begin with direct reference to the language of the Fifth
Amendment, which provides in relevant part that 'private property [shall not] be taken for public use, without just
compensation.' As its language indicates, and as the Court has frequently noted, this provision does not prohibit the
taking of private property, but instead places a condition on the exercise of that power .... This basic understanding
of the Amendment makes clear that it is designed not to limit the governmental interference with property rights per
se, but rather to secure compensation in the event of otherwise proper interference amounting to a taking. [FN92]

*1069 It is obvious from this language that Justice Rehnquist intended to equate the term "proper" with "for public
use." A compensable taking is "otherwise proper," according to Justice Rehnquist, in the sense that the interference
is "improper" because it effects a taking, but it is "otherwise proper" because, apart from the taking, it is lawful.
According to this view, to be a compensable taking, the taking must be for a lawful purpose.

In the Court's decision two years ago in Eastern Enterprises v. Apfel, [FN93] a majority of the Justice embraced
this reading of the "public use" requirement once again. Justice Kennedy, along with Justice Breyer, on behalf of
himself and three other Justices, concluded that the Takings Clause did "not apply" in that case because a takings
claim presupposes a valid government action. "As th[e] language [of the Takings Clause] suggests," Justice Breyer
said, specifically referring to the term "public use," "at the heart of the Clause lies a concern, not with preventing
arbitrary or unfair government action, but with providing compensation for legitimate government action that takes
'private property' to serve the 'public' good." [FN94] Unless the government action is "legitimate™ and "permissible,"
the majority reasoned, it cannot support a claim for compensation under the Takings Clause because it is not a
taking for a "public use."

The Court's decision in Del Monte Dunes the following year contains language that appears on the surface to
contradict this interpretation of the term "public use." Upon analysis, however, the conflict turns out to be only
apparent. Justice Kennedy in Del Monte Dunes rejected the city's argument that, if an alleged taking is "tortious or
unlawful," there cannot be a taking for a "public use." [FN95] On its face, this position seems to conflict with Justice
Kennedy's conclusion in Eastern Enterprises that a valid taking for a "public use" must rest on a "legitimate” and
"permissible™" government action. But there is no contradiction once one recognizes that Justice Kennedy was using
these terms for quite different purposes in each case. The question in Eastern Enterprises was whether the
erroneousness of the underlying government action precludes a finding that the action effected a *1070 taking for a
public use. The Del Monte Dunes Court was addressing a different question: Whether a § 1983 regulatory takings
claim was properly tried to a jury? To address the latter question, applying conventional Seventh Amendment
analysis, the Court asked whether the claim was analogous to a common law tort claim, which is jury triable. The
plurality concluded that in the circumstance where a taking by a municipality is alleged and where the state
government fails to provide a post-deprivation remedy, a § 1983 regulatory takings suit in federal court challenges
government action that is both "tortious and unlawful" and therefore is properly submitted to a jury. [FN96]
However, that conclusion has no direct bearing on the different issue addressed in Eastern Enterprises: Whether, in
determining if government action results in a taking in the first place, the action must itself be lawful. Del Monte
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Dunes and Eastern Enterprises are not in conflict because they address different questions.

As discussed in Section 11, Justice Souter in dissent expressed the view that Justice Kennedy's "tort analogy" for the
purpose of addressing the jury issue conflicted with "the modern view of acts effecting inverse condemnation as
being entirely lawful." [FN97] While this criticism is probably accurate, Justice Souter was not suggesting that
Justice Kennedy's approach to the jury question effectively repudiated the "modern view" of takings doctrine.
Justice Kennedy simply said that an uncompensated taking is "unlawful and tortious™ when the government takes
private property and provides no post-deprivation remedy. [FN98] Nothing in Del Monte Dunes indicates that
Justice Kennedy altered his view expressed in Eastern Enterprises that, in order to establish a compensable taking in
the first place, the *1071 government action must be "legitimate” and "permissible." While Justice Souter believed
Justice Kennedy had failed to apply the implications of that viewpoint to the jury issue in Del Monte Dunes, his
dissent cannot properly be read to imply that Justice Kennedy's analysis in Del Monte Dunes supplants his analysis
in Eastern Enterprises. Certainly Justice Kennedy, who did not even discuss his Eastern Enterprises opinion in Del
Monte Dunes, did not note any contradiction between his positions in the two cases.

On the other hand, there is obviously a conflict between the thesis of this Article that a valid takings claim
presupposes a legitimate government action for a "public use" and the ruling in Del Monte Dunes that the city
effected a taking because its actions failed to "substantially advance [a] legitimate public interest.” [FN99] However,
the best view is that the Court's ruling on this issue is confined to the facts of the case and cannot be read as an
actual endorsement of the "substantially advance,” test. The Del Monte Dunes Court declined to address the
legitimacy of the takings test applied by the lower courts because the city waived any objection to the jury
instructions. [FN100] Moreover, a majority of the Court explicitly declined to endorse the "substantially advance"
test, with four Justices specifically observing that this test may represent a due process rather than a takings issue.
[FN101] Del Monte Dunes is an aberrational takings case which arose as a direct result of the confusing signals on
takings and errors in the Court's prior takings decisions. At the end of the day, despite superficial indications to the
contrary, Del Monte Dunes does not contradict the conclusion of the majority in Eastern Enterprises that an
erroneous government action cannot result in a taking for "public use."

Armed with this understanding of the meaning of the term "public use," what sense can one make of the three
alternative approaches reflected in the case law for addressing government errors under the Takings Clause?

*1072 IV. EVALUATING THE OPTIONS

A. Errors as Takings

The first option is to treat the fact that the government erred as an affirmative, independent basis for a finding of a
taking. For at least five different reasons, this option should be rejected. First, this theory is incompatible with the
understanding of the "public use" requirement outlined above. Second, the Supreme Court's repeated statement that
an action effects a taking if it fails to "substantially advance [a] legitimate public interest," [FN102] which supports
the idea that an error can lead to a taking, reflects a mistaken incorporation of due process thinking into takings
doctrine and does not represent a legitimate takings test. Third, the idea that a government error supports a finding of
a taking is inconsistent with the language and original understanding of the Takings Clause. Fourth, the Dolan and
Nollan decisions, which indirectly support the idea of errors-as-takings, do not support the application of the tests
developed in those cases outside the narrow context of development exactions. Finally, as a matter of legal policy,
the theory that the government takes when it errs is objectionable because it would result in unfair windfalls to
property owners at taxpayer expense. Each of these reasons is addressed below.

First, as demonstrated in Section I, the idea that a government error provides an independent basis for a finding of
a taking is contradicted by the requirement that a taking be for a public use. A government action must be
"legitimate," "proper" or "permissible"” to be a taking for a "public use" within the meaning of the Takings Clause.
Because the validity of government action is a precondition for a valid claim under the Takings Clause, the
invalidity of a government action cannot itself be the basis for a finding of the taking. The Supreme Court's
understanding of the "public use" requirement precludes the error-as-taking theory of takings liability.

Second, while the Supreme Court has repeatedly stated in recent years that a government action results in a taking
if it *1073 "fails to substantially advance a legitimate state interest," it is obvious upon analysis that this is not a
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legitimate, general takings test, as the Supreme Court itself apparently now recognizes.

At the outset, one might well wonder, given the understanding of the public use requirement outlined above, how it
is even possible that the Court came to articulate the "substantially advance" theory of takings liability. The answer
is that several decades ago, the Court, largely through inadvertence and apparently without considering the conflict
with the "public use" language, imported this test into takings cases from due process doctrine. [FN103] In Agins,
[EN104] the Court said that a government action "effects a taking™ if it "does not substantially advance legitimate
state interests." [FN105] But the primary authority the Court relied upon to support this test was the decision in
Nectow v. City of Cambridge, [FN106] which involved a due process--not a takings--claim. In addition, the portion
of Nectow cited in Agins quotes from Village of Euclid v. Ambler Realty Co., [FN107] another due process case.
[FN108] The due process origins of the "substantially advance" test are obvious, [FN109] as numerous
commentators have recognized. [FN110]

*1074 The present Court apparently now recognizes that the “substantially advance" takings test was borrowed
from due process cases. The Court applied the "substantially advance" test in Del Monte Dunes, but only because
the city waived any objection to its validity, and a majority of the Court expressly reserved the question of whether
this test stated a legitimate takings test. [FN111] Justice Souter said, "I offer no opinion here on whether Agins was
correct in assuming that this prong of liability was properly cognizable as flowing from the Just Compensation
Clause of the Fifth Amendment, as distinct from the Due Process Clauses of the Fifth and Fourteenth Amendments."
[FN112] Significantly, not a single Justice came to the defense of the "substantially advance" test as a legitimate

takings test. [FN113]

It might be contended that it is now too late in the day to reject the frequently recited "substantially advance"
takings test. But this test's roots in takings soil are actually quite shallow. The Supreme Court has never relied on
this ostensible takings test to uphold a finding of a taking, except in several exceptional cases which lend no support
to the idea that the "substantially advance" test represents an independent, general takings test. The Court's
application of the test in Del Monte Dunes obviously sets no precedent because the Court's resolution of the case
rests on the city's waiver. In addition, while the Court relied upon the "substantially advance” language in Nollan
and Dolan, those decisions are explained by--and logically confined to--the exactions context, as explained below.
The fact is, based on the actual outcomes of Supreme Court takings cases, there is no reason to believe that the
"substantially advance" test is a legitimate, general takings test.

It could be contended that, even if the "substantially advance" test was originally a due process test and has only
shallow *1075 roots in takings doctrine, there is no reason not to apply the same kind of means-analysis under both
the Due Process and Takings Clauses. This approach, it could be argued, would simply provide comprehensive
constitutional protection for private property owners. This contention ignores the differences in language between
the Takings Clause and the Due Process Clause. When constitutional provisions use different language it is
generally appropriate to assume that they have a different meaning, especially when the provisions are included in
the same constitutional amendment. [FN114] Thus, the constitutional language contradicts the notion that the
Takings Clause can be freely invested with the same meaning as the Due Process Clause.

In view of the foregoing, it is hardly remarkable, notwithstanding the language in various Supreme Court decisions
supporting the "substantially advance" test, that the majority of lower federal and state courts that have considered
the issue have rejected the idea that a failure to substantially advance a legitimate government interest provides an
independent basis for a taking. [FN115] The United States Court of Federal Claims, in particular, has been skeptical
about this ostensible takings test. In Loveladies Harbor v. United States, [FN116] the court stated that "no court has
ever found a taking has occurred solely because a legitimate state interest was not substantially advanced," [FN117]
*1076 and the court has consistently ruled that this does not represent a legitimate test for a taking. [FN118]

The Court's ruling in Del Monte Dunes on the scope of the Dolan / Nollan rough proportionality/essential nexus
tests (discussed below) reinforces the conclusion that the "substantially advance™ test does not represent a legitimate
general test for a taking. Dolan and Nollan have been the only cases in which the Supreme Court has suggested that
the "substantially advance™ language has any substantive significance in takings doctrine. While this language was
hardly central to the Court's analysis, the Court relied upon it as support for the essential nexus and rough
proportionality tests. As explained below, the decision in Del Montes Dunes establishes that the Dolan and Nollan
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tests are limited to the exactions context. By limiting Dolan / Nollan in this fashion, the Del Monte Dunes Court
strongly suggests that the "substantially advance" language should, at a minimum, be confined to that context as

well. [FN119]

Third, the language and original understanding of the Takings Clause, considered in their own terms, support the
conclusion that a government error cannot establish a taking. Persuasive historical research demonstrates that the
drafters of the Bill of Rights believed that the Takings Clause addressed direct physical appropriations of property
and did not reach regulations at all. [FN120] As Justice Scalia stated in Lucas v. South Carolina*1077 Coastal
Council, [FN121] prior to the early Twentieth Century, "it was generally thought that the Takings Clause reached
only a 'direct appropriation' of property, or the functional equivalent of a ‘practical ouster of [the owner's]
possession'." [FN122] This evidence, along with the Clause's use of the word "taking," which appears to connote an
actual appropriation, supports the conclusion that takings doctrine should only apply to regulations that have such
drastic adverse effects on the value of private property that they are equivalent to appropriations. The Court's
regulatory takings decisions, which have repeatedly emphasized that a taking can occur only when the economic
impact is "extreme," [EN123] are generally faithful to the text and the original understanding of the Clause.

By contrast, a test that permitted an owner to establish a taking based solely on the erroneousness of government
action would authorize courts to find takings in many cases in which the economic impact of the government action
is only modest. In other words, the theory that the invalidity of a government action can establish a taking would
lead takings doctrine far afield from the kinds of direct appropriations that the drafters of the Takings Clause
apparently had in mind. Thus, the language and original understanding of the Takings Clause also calls for rejection
of the theory that an erroneous government action can lead to a taking.

Fourth, the Court's decision in Dolan and Nollan do not support the idea that erroneous government actions should
generally result in takings. As discussed in Section 11, these decisions arguably establish that certain kinds of errors
do result in *1078 takings, but they stand for this proposition only in a highly specialized context. Both cases
involved takings challenges to land-use permits which included conditions requiring the permittees to grant the
public access to their property. The Supreme Court has repeatedly said that forced physical occupations of private
property require particularly stringent review under the Takings Clause. [FN124] The issue the Court faced in
Nollan and Dolan was how to reconcile its traditionally expansive view of government authority to regulate land
uses with its special concern about uncompensated physical occupations. The Court's resolution of this problem was
to allow permitting decisions to impose uncompensated exactions, but only if there was a sufficiently close
relationship between the exactions and the regulatory process itself. Thus, the "essential nexus" and "rough
proportionality" tests in Nollan and Dolan are specifically adapted to the problem of determining whether a physical
occupation compelled by a permit condition effects a taking. These decisions provide no logical support for a
general nexus/proportionality review of regulatory restrictions or other government actions under the Takings
Clause.

This reading of Nollan and Dolan is confirmed by the Court's recent decision in Del Monte Dunes. One of the
issues in the case was whether the court of appeals had correctly affirmed the finding of a taking based on the theory
that the city's refusal to approve a development application failed the Dolan "rough proportionality" test. [FN125]
The court of appeals had said that "[e]ven if the City had a legitimate interest in denying Del Monte's development
application, its action must be 'roughly proportional' to furthering that interest," that is, "the City's denial must be
related 'both in nature and extent to the impact of the proposed development." [FN126] The Supreme Court rejected
the Ninth Circuit's analysis, stating that "we have not extended *1079 the rough proportionality test of Dolan beyond
the special context of exactions-land use decisions conditioning approval of development on the dedication of
property to public use." [FN127] The Dolan test, Justice Kennedy wrote, "was not designed to address, and is not
readily applicable to, the much different questions arising where, as here, the landowner's challenge is based not on
excessive exactions but on denial of development." [FN128] These statements confirm that the Dolan test (and, by
implication, the Nollan test [FN129]) are limited to exactions. Thus, these decisions provide no support for the
notion that the invalidity of a government action represents a legitimate general test for a regulatory taking.

Fifth, the idea that a government error establishes a taking should be rejected because it would lead to unfair

windfalls for property owners at public expense. Allowing property owners to pursue a takings claim based solely
on the erroneousness of a government action would permit owners to sue over modest or even nominal injuries to
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property interests. Yet if a property owner establishes a taking on this basis, the claimant would presumably be
entitled to seek not simply actual damages but full "just compensation™ as guaranteed by the Takings Clause. For
example, an owner might well claim the full rental value of property for the period it was subject to an erroneous
restriction, even if the owner suffered little or no actual economic injury. [FN130] It is impossible to believe that the
Bill of Rights mandates such an unfair and nonsensical result. There is, as discussed in Section 11, an intuitive appeal
to the notion that the law should afford a remedy for injuries that property owners suffer as a *1080 result of
government errors. But property owners have no equitable claim, under the Takings Clause or on any other basis, to
windfalls because of government mistakes. Yet that would be the result if an error were sufficient to establish a
compensable taking under the Fifth Amendment.

At the end of the day, there is no support in logic or precedent for the idea that government action results in a
taking because it is erroneous.

B. Errors Are Irrelevant to Takings Analysis
If a government error does not by itself establish a taking, should the courts recognize that an owner with an
otherwise valid takings claim can pursue his or her claim regardless of whether the government action was
erroneous? The answer is that this second option should be rejected as well.

Essentially for the reasons set forth above, this second approach is precluded by the Supreme Court's understanding
of the public use requirement. Because the validity of the government action is a precondition for a taking for a
"public use," the invalidity of the action cannot be treated as beside the point. Just as the public use requirement
precludes the idea that a government error provides an affirmative basis for finding a taking, it also precludes the
idea that government error can be ignored in takings analysis.

The logical implication of the Supreme Court's understanding of the "public use" requirement is made clear by the
majority analysis in Eastern Enterprises. [FN131] If a government error were simply irrelevant in a takings analysis,
the majority would have proceeded to address the takings claim on the merits despite the fact that the plaintiff also
was asserting a separate due process claim. But because a government error precludes a finding of taking for "public
use," the majority concluded that the claim that the law was arbitrary and unreasonable in violation of the Due
Process Clause barred consideration of the takings claim. [FN132] The Takings Clause simply did "not apply" in
these circumstances.

*1081 The conclusion that an error cannot be treated as irrelevant in a takings analysis is nonetheless not free from
doubt. It is subject, in particular, to the intuitively appealing challenge that it would be illogical and unfair to deny
compensation under the Takings Clause when compensation would be required if only the government had not
erred. As Chief Judge Smith of the Court of Federal Claims expressed in Osprey Pacific Corp. v. United States,
[FN133] "[i]t would be a bizarre consequence that would allow the government to profit from its own error."

[FN134]

The Osprey Pacific case provides a useful touchstone for analyzing this argument. The case involved a takings suit
brought by a corporation which operated a surplus Navy PT boat for charter and that claimed a taking when the
General Services Administration ("GSA™) required that the company return the boat to the government. [FN135]
The United States later conceded that GSA had no legal authority under the federal surplus property rules to require
the boat's return. [FN136] The court upheld the takings claim, and rejected the government's attempt to defend on
the ground, among others, that GSA officials had acted illegally. [FN137] The court said there is no requirement that
the government action be "legally supported" or otherwise "proper" and, therefore, the government could not defend
against the takings claim on the ground that the GSA acted "contrary to law." [FN138] Instead, the GSA's admitted
error simply required the plaintiff to elect its remedies: The plaintiff could seek "equitable relief" or “consequential
damages" or, instead, sue for a taking and seek just compensation at "fair market value." [FN139]

While there is some force to the court's position in Osprey Pacific, it is ultimately not persuasive. [FN140] As an
initial matter, *1082 it is not accurate to say that the government would actually "profit from its own error" simply
because the plaintiff could not sue under the Takings Clause. As the court acknowledged, the plaintiff could have
challenged the government's error under other legal theories. The options included, in addition to a suit for equitable
relief under the Administrative Procedures Act, [FN141] potential damages claims under some provision of the
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Constitution other than the Takings Clause [FN142] or under the Federal Tort Claims Act. [FN143] In general, of
course, a plaintiff may pursue as many causes of action as he or she has available, and he or she cannot be barred
from pursuing one claim because he or she may have pursued another instead. But, in response to the argument that
fairness calls for a broad interpretation of the Takings Clause, it is entirely appropriate to ask whether other legal
remedies are available that would eliminate the apparent unfairness. While these alternative claims might well
encounter certain obstacles, such as the official immunity doctrine [FN144] (the Bivens action) [FN145] or the
"discretionary function™ exception [FN146] (federal tort claim), these potential obstacles provide no justification for
ignoring the possibility that legal challenges to erroneous government actions might more appropriately be allowed
(if at all) on legal grounds other than the Takings Clause.

In addition, even on its own terms, the court's analysis of the problem of how to treat government errors under the
Takings Clause appears flawed. If there is no requirement that the action must have been "legally supported” or
"proper" in order to stake a valid takings claim, as the court asserts, there does not appear to be a justification for
requiring the plaintiff to elect his or her remedies either. If the government's error is irrelevant to the takings issue,
why did the plaintiff have to forgo pursuing other relief as a condition of pursuing the takings claim? In general,
financial and equitable remedies each provide valuable forms of relief, and a plaintiff is normally entitled to pursue
both. The court's requirement in Osprey Pacific that the takings claimant choose between these two remedies seems
implicitly to acknowledge that the claimant must concede the validity of the government action. In short, the court's
analysis appears to rest at bottom on the premise that a taking must be for a "public use."

As suggested in Section I, the issue of the merits of Option 2 would be thrown into even starker relief if some third
party sued to establish the invalidity of a law or regulation which was also the basis for a pending takings claim in a
separate lawsuit. If one court has declared the law invalid, can the takings claimant nonetheless "accept the legal
reality of the taking," [FN147] in the claims courts' words, and proceed with his or her independent suit under the
Takings Clause? Or, does the judicial declaration of invalidity permit (or require) the government to raise *1084 the
invalidity of the government action as a defense in the takings suit? If the public use requirement were freely
waivable, a takings claimant would be able to pursue a claim for compensation even under these circumstances.
According to the view-point in this Article, however, because a legitimate takings claim presupposes a taking for a
"public use," the determination that the law or regulation is invalid should preclude the takings claim.

Finally, the court's analysis in Osprey Pacific is mistaken because it relies on a distorted view of the nature of the
Takings Clause. The court addressed the plaintiff's takings suit in terms of the claims of a "rightful owner" vis-a-vis
"a thief." [FN148] But it is not accurate to suggest that the Takings Clause supports treating government as a "thief"
when government officials have adversely affected property interests in error. [FN149] The Takings Clause is, of
course, a protection for the individual against the government. But the eminent domain power, upon which the
Takings Clause rests, is also an affirmative grant of authority to the government to obtain private property without
owner consent for "public use." The Takings Clause imposes an obligation to pay "just compensation"--not
damages--because it is implicit in the Clause that the public is entitled to the benefit of the property it has purchased
through the exercise of eminent domain. Just as an owner has the right under the Takings Clause to expect "just
compensation” if his property is taken, so too does the public have the right to expect that it will obtain property for
"public use" when it has purchased the property by paying just compensation. [FN150] Treating the government
defendant in a *1085 takings action as a "thief" obviously conflicts with the notion that the public is entitled to the
benefit of a taking for a "public use."

The bilateral character of takings doctrine is reflected in the long-standing tradition of characterizing government
liability under the Takings Clause as a species of contract liability. Over a hundred years ago in United States v.
Great Falls Manufacturing Co., [FN151] the Supreme Court described government liability for a taking in the
following terms:

[W]e are of [the] opinion that the United States, having by its agents, proceeding under the authority of an act of
Congress, taken the property of the claimant for public use, are under an obligation, imposed by the Constitution, to
make compensation. The law will imply a promise to make the required compensation, where property, to which the
government asserts no title, is taken, pursuant to an act of Congress, as private property to be applied for public uses.

[FN152]

Similarly, in Portsmouth Harbor Land & Hotel Co. v. United States, [FN153] the Court said, "[i]f the acts amounted
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to a taking, without assertion of an adverse right, a contract would be implied whether it was thought of or not."
[FN154] While the Supreme Court now describes a takings claim as being founded simply on the Constitution,
[FN155] the traditional contract reasoning supports *1086 the view that the Takings Clause, instead of imposing
punishment on a "thief," rests on a concept of bilateral public and private rights. [FN156]

C. Errors Preclude Takings

Elimination of Options One and Two leaves Option Three. For the reasons already discussed, this last option
comports with the Supreme Court's understanding of the public use requirement. If the validity of the government
action is a precondition for a legitimate takings claim, then an erroneous government action precludes a finding of a
taking. [FN157] Borrowing language *1087 from the California Supreme Court, "in many circumstances it may
appear ‘fair' to require the government to compensate innocent persons for damage resulting” from government
actions, but "inverse condemnation is an inappropriate vehicle for achieving this goal because it was not designed
for such a purpose." [FN158] It only remains to address the possible objections to this conclusion. [FN159]

The first potential objection to this reading of the "public use" requirement is that it contradicts precedent
indicating that merely erroneous actions--as opposed to ultra vires actions--can support takings liability. The answer
to this objection is not that it is wrong but that it ignores the "public use" language. This alternative, narrower theory
of government non-liability rests on agency law and the notion that the government should be liable for the actions
of officials within the scope of their authority. Accepting the soundness of the agency theory, as far as it goes, it
provides no basis for believing that an infra vires but erroneous action is for a "public use" within the meaning of the
Takings Clause.

The several leading decisions noted above [FN160] which embrace agency theory offer no justification for
ignoring the "public use" language in the Takings Clause. In Del-Rio Drilling Program, *1088 Inc. v. United States,
[FN161] and Ramirez de Arrellano v. Weinberger, [FN162] federal courts of appeal stated that the government
could not be held liable under the Takings Clause for unauthorized actions but could be held liable for authorized
actions which were legally erroneous. But neither the D.C. Circuit decision in de Arrellano nor the Federal Circuit
decision in Del Rio specifically addresses the "public use" language. de Arrellano preceded the First English
decision and the Chief Justice's affirmation that a taking must serve a "proper” purpose, and Del Rio did not
consider First English. Equally important, both decisions preceded the indication by a majority of the Court in
Eastern Enterprises that an action which allegedly violates the Due Process Clause cannot be said to serve a "public
use." Thus, neither of these decisions provides persuasive grounds for adopting the agency theory and ignoring the
public use requirement. As between these two theories, the public use theory, which is grounded in the actual
language of the Takings Clause, as well as recent Supreme Court precedent, [FN163] is stronger.

*1089 Another potential objection to the conclusion that a government error precludes a finding of a taking is that
government error should preclude a finding of a taking only if the process of getting the error corrected involves a
"normal delay." If the delay is "normal," there is no taking; if the delay is "abnormal," there is a taking. But this
ostensible test, which some courts have embraced, [FN164] is almost certainly incorrect, at least if "normal delay" is
understood as the exclusive test for deciding whether an "erroneous taking" results in a compensable taking. As
discussed in Section I, this test is derived from the Supreme Court's decision in First English and the Court's
statement that it was not "deal[ing] with the quite different questions that would arise in the case of normal delays in
obtaining building permits, changes in zoning ordinances, variances, and the like." [EN165] Fairly read, First
English does not establish that "normal delay" represents an exclusive defense to a takings claim based on
government error.

First, First English cannot properly be read to establish a new, substantive test for determining takings liability.
First English addressed only the issue of the remedy for a regulatory taking. Thus, the language in First English, to
the extent that it addresses liability issues at all, is dictum. Moreover, it appears clear from the context that the
reference to "normal delays" was not intended to define a new standard for a regulatory taking. It was already
obvious from prior Supreme Court decisions that delays in the review of development proposals could not support
valid takings claims. [FN166]

*1090 It is apparent from the Court's opinion that the Court restated that normal regulatory delays would not
produce takings liability in order to assure local governments that the effects of the First English ruling would be
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limited. The decision does not support the idea that "abnormal delays" in the regulatory process represent an
independent basis for a legitimate takings claim.

Second, the notion that a "normal delay" insulating government from liability can include the time needed for a
property owner to successfully prosecute a lawsuit to reverse a legal error seems inconsistent with the reasoning
underlying the central holding of First English. The decision establishes that the government cannot avoid liability to
pay compensation for the period that a regulation resulting in a taking remained in effect. In adopting this rule, the
Court rejected the argument that the government should not be held liable retrospectively for the period required to
obtain a judicial determination on the takings question. [FN167] Given this conclusion, it is difficult to see how a
similar amount of time required to prosecute a lawsuit to get a government error corrected could be excused as
"mere delay" within the meaning of First English. While the "normal delay" language in First English is an obvious
"hook" for government defendants to rely upon, it will bear little logical weight. By contrast, the theory that an
erroneous government action cannot support a valid takings claim because it cannot be a taking for a "public use"
provides a test that is far better grounded in the language of the Takings Clause and leading Supreme Court
precedents.

It needs to be acknowledged that enforcing the "public use™ requirement as proposed in this Article creates the
possibility of some intuitively "hard™" cases. One such scenario, as illustrated by the Osprey Pacific case, involves a
case in which the claimant would have a perfectly viable takings claim but for the fact that the government erred.
Equally difficult are physical appropriations *1091 cases in which government agents may have illegally occupied
private property for a period of time but, under this view, the government should be immune from taking liability. In
some cases, such as those involving flooding, for example, it may be difficult if not impossible to restore the status
quo ante.

Several considerations deserve attention in deciding whether these hard cases justify destroying the promise of
doctrinal coherence and simplicity offered by consistent enforcement of the "public use" requirement. First, any
argument that the Takings Clause needs to be interpreted to provide a remedy for injuries to property interests
cannot sensibly be addressed without asking whether other constitutional, statutory or common law remedies are
available. [FN168] Allegations that the government has erred, whether involving federal, state or local government
action, might well support damages claims under some constitutional provision other than the Takings Clause
[FN169] or under federal or state tort claims acts. [FN170] At a minimum, litigants urging courts to embrace novel
takings claims in order to "do justice” have an obligation to demonstrate the unavailability of other possible avenues
of relief. Even if pursuing these alternative claims may encounter some obstacles, such as immunity defenses, *1092
proponents of an expansive reading of the Takings Clause have an obligation to address these alternatives.

Second, courts should be cautious about embracing interpretations of the Takings Clause that unthinkingly cut
away at sovereign immunity and other immunity doctrines. In the federal system, the Tucker Act waives the
sovereign immunity of the United States to the full extent of the government's liability under the Takings Clause.
[FN171] As a result, judicial decisions expanding the scope of government liability under the Takings Clause
simultaneously lower the shield of sovereign immunity, but without explicitly saying so. Expansive interpretations
of the Takings Clause could serve as a way of avoiding discussion of immunity issues that other theories of
government liability would naturally raise. The