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Introduction and Summary

This paper is a response to the U.S. Congressional Budget Office's December 1998 report
entitled Regulatory Takings and Proposals for Change." It describes the methods and
assumptions CBO used to analyze the effects of government regulation on private property
values, and identifies several fundamental flaws in CBO's approach. This evaluation of CBO's
report will hopefully serve to correct CBO's one-sided and uninformed analysis, and foster a more
balanced public understanding of the benefits and costs of regulation in general.

Regulatory Takings and Proposals for Change discusses a variety of so-called "takings," or
"property rights," bills which have been introduced in Congress. The most famous of these
proposals is the Contract with America's takings "compensation" provision, which passed the U.S.
House of Representatives in March 1995 but was never adopted by the Senate. A modified
version of the Contract with America takings compensation proposal, focusing on regulation
under the federal Endangered Species Act, was the subject of a hearing before the House
Committee on Resources in April 1999. Other pending takings proposals would establish new
procedures for analyzing the potential takings implications of agency actions, or create new rights
to sue local governments over land use issues in federal court.

While the CBO report makes no formal recommendations on any of these proposals, it identifies
numerous practical and fairness concerns raised by the proposals. The fundamental flaws in the
CBO report discussed below are especially striking because the report otherwise presents a
detailed and sophisticated analysis of the relevant issues.

This critigue of CBO's methods and assumptions is pertinent not only to takings proposals, but
also to other legislative initiatives addressing the effects of regulation of property and business.
For example, the CBO report might be thought to provide support for H.R. 350, the Mandates
Information Act of 1999, passed by the U.S. House of Representatives on February 10, 1999, and
now under consideration in the U.S. Senate. However, for the reasons discussed below, that
reliance would be badly misplaced. The report also is relevant to various bills in the 106th
Congress which mandate detailed accounting of the costs and benefits of federal regulatory
actions, including S.746 and S.1244.

First, CBO incorrectly assumes that regulatory effects on property values are invariably negative.
In fact, regulations often have positive effects on property values because regulations protect
services and amenities that directly benefit property owners, including owners who are
themselves subject to the regulations. These positive impacts must be considered, along with



negative impacts, in any balanced assessment of the effect of regulatory action. Furthermore,
regulations typically have scarcity effects, limiting owners' ability to use their property, but
increasing the value of the permitted property uses owners retain. By ignoring how regulation
provides benefits-- not simply to the community as a whole, but to regulated property owners as
well -the CBO has ignored elementary economic principles.

Second, the CBO report fails to acknowledge that other government actions positively affect
private property values, sometimes substantially. Overall, the federal government, through
regulation, private subsidies, and public investments, has very positive impacts on the value of
private property.

This evaluation of CBO's report will hopefully serve to correct CBO's one-sided and
uninformed analysis, and foster a more balanced public understanding of the benefits and
costs of regulation in general.

The CBO report focuses on the adverse effects of certain regulatory actions, but ignores the net
effect of the many different government actions that affect the value of property.

Finally, the CBO report pays scant attention to the large empirical literature documenting how
regulation, and government action in general. This gap suggests that the CBO report is not
grounded in the real world of government regulation. At best, these flaws render the CBO report
of limited value in assessing the arguments for takings and related legislative proposals. At worst,
they bias CBO's assessment and produce a serious underestimate of the fairness and practical
difficulties with legislative proposals addressing the effects of federal regulation.

. CBO's Methods and Assumptions

The CBO report contains a wide-ranging discussion of issues related to regulatory takings
proposals. This paper does not address the CBO report as a whole, but instead focuses on the
methods and assumptions used by CBO in considering the likely effects of regulatory actions on
property values. These methods and assumptions appear in Chapter 3 of the report in the context
of a discussion of "reduction-in-value thresholds" which might be used to determine eligibility for
compensation under various legislative proposals.

The CBO analysis starts (p. 22) with the fact that many takings proposals call for comparing the
value of a property just before a government action with its value just afterward, measured in
percentage terms:

(Value before the action) - (Value after the action)

(Value before the action)

As the report acknowledges, there are various ambiguities in this formula.

One ambiguity relates to the definition of the relevant parcel. If an individual owns ten acres of
property, and a regulation prohibits use of one acre of the property, the percentage reduction in
value will vary greatly depending upon whether the unit of property is defined as the ten acres the
individual owns or the one acre subject to the restriction. The U.S. Supreme Court has
established the rule that a takings analysis must be conducted on the "parcel as a whole." % As
the CBO report describes, most takings "compensation" proposals would instead define the
relevant parcel as the portion of the property actually affected by the regulation, an approach that
would obviously yield higher percentage reductions in value.



In addition, the CBO report points out that the task of calculating "before and after" figures is
complicated by the owner's uncertainty and possible changes in regulatory policy over time. CBO
sought to depict this more complex picture in a figure, reproduced on the next page.

Diagram from CBO Report Designed to Illustrate "Changes in the Value of a Property Caused by
a Regulatory Program (Over time)"
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NOTE: The figure assumes that the regulatory program is the only influence on prices. "A" is the
change in the price of the property that reflects the shift in expectations about its use at the time a
law authorizing a regulatory program is enacted. "B" is the change in the property's price that
reflects the shift in expectations when new regulations establish a permitting system for
converting the property to different uses. "C" is the change in the property's price that reflects the
shift in expectations when a permit to alter the property is denied by the regulatory agency. "D" is
the difference between the value of the property and the value if a permit is denied.”

SOURCE: Congressional Budget Office.

The CBO report states (p. 25):

The highest value shown in the figure represents the situation before the law instituting the
regulatory action is enacted - when there is no expectation of regulation. Once the law is
considered and passed, however, the value of the property declines (arrow A); the drop reflects
the increased chance that the property's use may be restricted. Note that the value of the
property does not fall to the lowest point because of the remaining uncertainty about how the
regulation will be applied. In other words, at that point (that is, when the law is enacted), the value
of the property is discounted to reflect a risk of regulation, not the certainty of regulation.

Once the agency writes the rules and regulations necessary to implement the law, the price of the
regulated property may change again. If the rules and regulations were more restrictive than was
generally expected when the law was enacted, the value of the regulated property might fall again
(arrow B). If the rules and regulations were less restrictive than expected, the value of the
regulated property might rise. If the owner of the property applied for a permit to use the land in a
particular way and the agency denied the permit (on the basis of the rules and regulations it
implemented as a result of the law), the value of the property would be likely to fall to reflect the



certainty that it would be regulated (arrow C). In contrast, if the permit was approved and the law
had no effect on the use of the property, the property's value would rise to the level it had
reached before the enactment of the law (arrow D).

The crucial premise of this entire discussion, of course, is that regulatory restrictions can only
affect an owner's property value adversely, and an owner's only hope for seeing a rise in his
property value is when the restrictions are not enforced at all.

After discussing the difficulty of defining the exact point in the regulatory process when the effects
of a regulation should be measured, the CBO report then moves on to discuss how such a
computation might be made. First, the "before" and "after" values must somehow be determined
based on real estate appraisals. As the report describes, these appraisals would require
counterfactual judgments about the use to which the affected property would have been put in the
absence of regulatory action. The report notes (pp. 29-31) that considerable uncertainty
surrounds these issues, and that biased or impartial appraisals would be difficult to avoid.

The CBO report then discusses advantages and disadvantages of considering "investment
backed expectations" in determining an owner's potential entitlement to compensation, and the
difficulty of accurately determining these expectations. It observes that the courts have rejected
claims for compensation in the case of regulatory actions that fall under the "nuisance doctrine,"
and discusses the complexities of proposals to extend takings principles to contract rights
generally.

Taken on its own terms, the CBO report provides many reasons to doubt whether takings bills,
and legislative proposals to award compensation based on reductions in value thresholds in
particular, are practicable or fair. But the report suffers from a much more serious problem: it
sidesteps the fact that government actions may have both positive as well as negative effects on
property and on those who are affected by government actions. The theoretical and empirical
shortcomings of the CBO report are considered below.

Il. CBO's Methods and Assumptions: A Critique

The CBO report contains two fundamental flaws, and several additional methodological
shortcomings. The two basic flaws are:

0 The CBO report improperly assumes that the impacts of regulation on owners are
exclusively negative, neglecting the substantial positive effects of regulation.

0 The CBO report fails to provide a justification for focusing on certain regulatory actions
that negatively affect property values, to the exclusion of other government actions which
often yield significant net positive effects on property values.

In addition, the CBO report contains the following important shortcomings:

0 It does not account for the leads and lags of a government action and its impacts on
property value.

o It fails to provide a coherent definition of an appropriate baseline from which to measure
"reductions” in value.

o It fails to take into account that a reduction-in-value standard would provide greatest
"protection” for properties with the lowest economic value.

o It acknowledges, but offers no remedy for, the strategic incentives of property owners and
appraisers to overstate losses and to misrepresent expectations of investment values.

Together, these methodological problems render the CBO analysis of how regulation affects
property values almost useless as a guide to practical policy. | will address each of these



methodological flaws in turn below. In the next section | address the empirical evidence ignored in
the CBO report, which demonstrates that government regulatory and other actions often
positively affect property values.

0 The CBO report improperly assumes that the impacts of regulation on owners are
exclusively negative, neglecting the substantial positive effects of regulation.

The CBO report proceeds on the assumption that the effects of regulation on property values are
entirely negative, as illustrated in Figure 1 of the CBO report, reproduced on page 4. The value of
property after the adoption of a regulation is shown never to rise above its value before the
action. The only possibility for positive effects is when the rules and regulations "were less
restrictive than expected," in which case the value of the restricted property would not fall as far.

The CBO report focuses on the adverse effects of certain regulatory actions, but ignores
the net effect of the many different government actions that affect the value of property.

In the limit, if the regulation had no effect on the use of property, its value would "rise to the level
it had reached before enactment of the law." By assumption, there is no possibility granted of a
government action enhancing or protecting the value of property.

An alternative interpretation of the CBO methodology might be that positive effects are present,
but CBO did not think they were worth accounting for, since its focus was only on "takings." But
no serious economist would propose that an analysis of costs be conducted without considering
benefits. Moreover, in an analysis which focuses upon the abstract "fairness" of the effects of
government regulation, it seems only logical to consider both sides of the ledger. Why the
benefits of regulation for property owners should be omitted defies any reasonable explanation.

Contrary to CBO's assumption, a government regulation can benefit property owners, including
the very owners who are subject to the regulation at issue, in several different ways. First,
regulatory restrictions can enhance property values by protecting amenities and services that are
fundamental to property value in the first place Numerous examples come to mind where these
types of reciprocal benefits are entirely likely, if not inevitable:

0 Aregulatory restriction against filling of wetlands provides direct economic benefits to
land owners, including landowners who are themselves subject to the regulation. While
potentially limiting the return an owner can make from developing his property, wetlands
restrictions on neighboring properties increase the value of the owner's property by
preserving scenic attributes, controlling flood waters, and helping maintain clean water
supplies.

0 Historic district regulations can impose constraints on the ability of property owners in the
district to profitably exploit their property, for example by limiting their ability, except in
extraordinary circumstances, to alter the facade of a building. At the same time, property
owners in the district directly benefit from these same restrictions, because they
safeguard the historic character of the community as a whole, maintaining the amenity
value of all the properties in the district.

This phenomenon of "reciprocity of advantage" provides a partial explanation for why the U.S.
Supreme Court has refused to read the takings clause to create a broad financial remedy for
regulatory restrictions. The Court has said time and again that a mere reduction in the value of
private property, no matter how severe, is insufficient to demonstrate a taking;* the Court has
carved out an exception to this general rule only in the case of regulations that deny an owner all
economic use of his property.* Thus, in Agins v. City of Tiburon, ° the Court refused to consider
an owner's taking claim without considering how the regulation also might have benefitted the
owner. The Court said: "there is no indication that the appellants' 5-acre tract is the only property



affected by the ordinances. Appellants therefore will share with other owners the benefits and
burdens of the city's exercise of its police power. In assessing the fairness of the zoning
ordinances, these benefits must be considered along with any diminution in market value that the
appellants might suffer."

Second, regulatory restrictions can enhance the value of private property by decreasing the
supply of property available for development in the face of existing or growing demand. By raising
the scarcity of development opportunities, through wetlands or endangered species restrictions,
for example, regulations can increase the value of remaining development opportunities. To be
sure, these scarcity effects, if substantial, can have other consequences, such as contributing to
increases in the cost of housing. Whatever concerns these impacts may raise, however, they do
not involve an issue of fairness with respect to land owners whose property values have
increased as a result of scarcity.

Consider an example involving wetlands. If the owner of a ten acre parcel with two acres of
wetlands valued at $1,000/acre (total $10,000) were restricted so that the two acres of wetlands
could not be developed, what would be the impact on the value of the property? Given the effect
of the regulation throughout the community on the supply of developable land, the consequence
might be that the value of the eight acres would increase to $1250 per acre as a result of the
regulation, leaving the owner economically unaffected. Or the consequence might be to raise the
value of the remaining eight acres to $1,500/acre (total $12,000), a net gain of $2,000 for the 10
acres.

The CBO report mistakenly focuses on how a regulation affects a particular landowner without
considering how enforcing the same regulation against other owners in the community affects the
value of the owner's land. Assessing the impact of a regulation on a single property in isolation
necessarily overstates the regulation's adverse impact because it ignores the fact that the owner
benefits from regulation of other owners. In concept, a fair and accurate assessment of a
regulation's impact on property value can only be calculated by estimating the value the property
would have if the regulation were lifted from all affected property owners. As Timothy Searchinger
of the Environmental Defense Fund has put it, from the standpoint of fairness: "the correct
guestion is not how much property would be worth if it and it alone were not subject to
restrictions; it is how much that property would be worth if the restrictions did not exist and did not
apply to anyone." °

The fundamental flaw in the CBO analysis can be explained in another way. The CBO analyzes
the problem of calculating the effect of regulations as if it were no more complicated than hiring
an appraiser to determine the value of an individual property for some private or business
purpose, such as for financial or estate planning. However, the problem of estimating how
government regulation affects property values throughout a community represents a more
complicated issue, requiring recognition of how regulation effects both the supply and amenity
value of land. Thus, determining the actual net effect of a regulation on property owners can be
very difficult. Yet the difficulty of this economic calculation cannot justify completely ignoring one
side of the ledger.

Assessing the impact of a regulation on a single property in isolation necessarily
overstates the regulation's adverse impact because it ignores the fact that the owner
benefits from regulation of other owners.

Finally, property owners also may be benefitted by regulations in many ways which are not
reflected in the value of their property. In other words, when upward adjustments in property
value are credited to government actions, such an assessment may miss benefits from regulation
that are not captured in such adjustments. The Clean Water Act, for example, confers benefits on
consumers of water for drinking and recreation that are imperfectly reflected in land markets. The
failure of land and property values to reflect these types of benefits can make these values a poor



proxy for estimating the overall social impacts of regulation, at either an aggregate or an
individual level. Nonetheless, these difficult to measure benefits, which accrue to all the property
owners in a community, including those subject to regulation, have to be considered in assessing
a regulation's overall fairness.

0 The CBO report fails to provide a justification for focusing on certain regulatory actions
that negatively affect property values, to the exclusion of other government actions which
often yield significant net positive effects on property values.

The preceding section focused on CBO's error in ignoring how regulatory actions, which are
alleged to adversely affect property values, can actually protect and enhance property values in
many cases. But there is a second, equally fundamental, and arguably more significant problem
with the CBO analysis, namely that it ignores how the full range of government actions affect
property owners. Even if a specific government regulatory program has an adverse impact on a
particular owner, is not the question of "fairness"” most accurately approached by asking about the
net effect on the owner of all relevant government actions?

Consider, for example, a 500-acre Midwest crop farm. The farm may be simultaneously involved
in government programs paying subsidies based on historical plantings of different grains, while
also receiving conservation payments for idling land under the Conservation Reserve Program,
while also facing restrictions for "conservation compliance" and subject to "swampbusting"
regulations on designated wetlands. When the value of the entire farm is appraised, all of these
government actions are relevant, together with current and projected estimates of agricultural
input and output prices, affected by national and international supply and demand. Given all these
factors, how can it be reasonable to consider, in isolation, the effect of, for example, an
endangered species restriction on the farm's value?

Numerous other examples of government actions that can potentially benefit private property
values -so-called "givings" -can easily be catalogued. Some examples include:

o0 Construction of a new interstate highway, and in particular the location of a new highway
interchange, can increase the value of private property made more accessible.

0 Acquisition and development of a new public park can, by increasing amenity values
throughout a neighborhood, increase the value of both developed and undeveloped
property.

o0 Construction of major federal facilities, such as military installations, can confer
substantial benefits on surrounding property owners by increasing the demand for
commercial and other kinds of property development.

As discussed in Section Il below, the available empirical evidence demonstrates that these
"givings" are both real and substantial.

Of course, all of us, including property owners, pay for public facilities and services that benefit
the general public as well as property owners through taxation. From that perspective, all
taxpayers may be thought of as having already paid for the "givings," and therefore to be entitled
to share in them. But it also is true that some citizens, often including owners of undeveloped
land, commonly benefit from larger "givings" than other citizens. In concept, it is no more unfair to
leave unequal adverse effects of government regulation unremedied than it is to leave unequal
givings unrecouped. Thus, in considering a particular property owner's argument for
compensation based on the adverse effects of regulation, it is appropriate to consider the extent
to which the claimant has been the beneficiary of other "givings." Indeed, while the calculations
are necessarily complex, it would be unfair to take on the task of calculating the extent of the
"takings" without also calculating the "givings."



Moreover, in considering the demands of particular interest groups to be compensated for
regulatory effects, it is reasonable to consider whether as a whole these interest groups (such as
farmers) receive a disproportionately large (or small) share of public givings. As discussed below,
empirical evidence shows that certain interest groups that advocate compensation for "takings,"
farmers in particular, are very substantial beneficiaries of public givings. Narrowly tailored takings
legislation which, for example, focused on providing compensation for regulatory effects on rural
land (as opposed to all property) might have the perverse effect of creating a special entitlement
to compensation for groups already among the largest beneficiaries of public givings. From this
perspective, some "takings" bills are perhaps best viewed as one more form of "givings."

In addition to these two major flaws, the additional flaws in the CBO report include:

0 It does not account for the leads and lags of a government action and its impacts on
property values.

The CBO report observes that many legislative takings bills propose to take values "just before"
and "just afterward" to estimate the impacts of government actions on property. But other
sections of the report emphasize the role of expectations, noting that "to some extent, property
owners who acquired land after the passage of the Clean Water Act, the Endangered Species
Act, or the Surface Mining Control and Reclamation Act should have considered the effect of
those laws on the uses and values of their property” (p. 32). By the time most government
policies are in place, they have been discussed and vetted in ways that make their passage and
impact anything but a surprise. Thus, it is unrealistic to assume that formal adoption of a new rule
or regulation generally results in a large, sudden change in property values. It also is clear that
many impacts of government action lag over time due to the process of implementation, and that
regulatory impacts often take time to become apparent. ’

Taken together, these leads and lags render the "just before" and "just afterward" calculation
discussed in the CBO report incapable of capturing the actual impact of government action on
property values. The fact that property values typically change slowly over an extended period
may help mitigate the perceived unfairness of changes in regulatory policy, and in any event
complicates the task of drawing a clear causal connection between a particular policy change and
a change in property value.

In concept, it is no more unfair to leave unequal adverse effectsof government regulation
unremedied than it is to leave unequal givings unrecouped.

o0 It fails to provide a coherent definition of an appropriate baseline from which to measure
“"reductions" in value.

The "before" and "after" calculation CBO uses obviously requires some type of definition of the
baseline condition. While the CBO report identifies (pp. 27-28) several practical difficulties in
identifying what the property might be used for in the absence of federal regulation, it fails to
acknowledge or resolve others. For example, CBO asserts (p. 27) that in determining the impact
of one particular regulation, it must be determined what potential uses of the property would
comply "with all other laws and regulations -federal state, and local -that apply to the property,"
and observes that "State and local regulations... are often the binding constraint on the way a
piece of property may be used." It is difficult to understand why the effect of only one regulation
on property value should be assessed, but the effects of all other regulations on property value
can be assumed to be de minimis or irrelevant. In addition, why should State and local
regulations generally be considered "binding," whereas federal regulations are scrutinized for
their impacts on property values?



o0 It fails to take into account that a reduction-in-value standard would provide greatest
"protection” for properties with the lowest economic value.

One of the oddities of a focus on percentage reductions in property values is that a single
regulatory restriction will likely have a very different impact depending upon the value and nature
of the property. Highly valuable, productive properties might be ineligible for compensation
because the restriction, even if burdensome in absolute terms, has only a small percentage effect
on the property. Ironically, economically marginal properties, which are more likely to suffer a
significant percentage drop in value as compared to other properties, would receive greater
protection under a percentage reduction in value approach. Indeed, at the margin, the imposition
of virtually any regulation, no matter how slight its effects, would render certain investments
unprofitable. The CBO report does not acknowledge, much less address this difficulty.

o It acknowledges, but offers no remedy, for the strategic incentives of property owners and
appraisers to overstate losses and misrepresent expectations of investment values.

The CBO report recognizes that when compensation is sought as a form of regulatory relief,
those arguing for this relief will have strong incentives to emphasize the negative impacts of
government action, to discount positive impacts, and to find appraisals that correspond to their
preferred valuation. This is made easier by some of the factors discussed above, notably the
possibility of manipulating the definition of the relevant parcel, the one-sided attention to negative
regulatory effects, and misattribution of impacts to one versus another government action.

Yet the CBO report persists in discussing "investment backed expectations," and their
disappointment or denial due to regulation, as if these expectations could be accurately
determined by disinterested analysts or appraisers. This is naive. Assume for the moment that
investors in land cannot influence the market or regulatory environment; they are both "price-
takers" and "rule takers." What a buyer of property expected at the time he or she bought it is of
course not directly observable. What is written on a title (together with any liens, etc.) and the
general law of nuisance might constitute a minimum set of expectations, but it is far less than an
investor ought to know before purchasing a significant property. "Investment backed
expectations" are not observable and are extremely subject to misrepresentation. ("l had no idea
Congress would pass such a law!"). If an appeal is made to what a reasonable observer might
have known at the time about the likelihood of regulation, according to some objective rules, the
subjective essence of the market investment mechanism is lost: as economists frequently
emphasize, "It takes a difference of opinion to make a horse race."

One response to the argument that expectations are unobservable takes the form of what
economists call "revealed preference." Insofar as an investor puts her money into a particular
parcel of land, and could have done something else with it, she is validating her belief in a
particular expectation about both the market and the regulatory environment. However, the fact
that an expectation is "investment backed" may or may not be evidence in favor of its
reasonableness and thus its candidacy for compensation. An investor's preferences may be
revealed, but they are not necessarily reasonable, and may reflect a penchant for high risks, or
what financial analysts call "plunging.”

Even worse, to the extent that compensation is known to be available for potential losses,
truncating the downside risk of an investment, expectations are shifted in a way which actually
draws money into higher risk ventures. As in insurance markets, problems of moral hazard and
adverse selection come into play, as when the terminally ill seek life insurance, the savings and
loan industry's portfolio shifts to highly speculative land deals in response to government
insurance, or gas and oil companies drill too many dry holes because of government "depletion
allowances."



Two notable cases of what might be called "investment backed plunging behavior" motivated by
the expectation of compensation are flood insurance and agricultural subsidies. As Daniel Farber
notes:

Suppose a landowner is considering a further investment in his property, but there is some
chance that the property will be flooded by a proposed dam. We would like the owner to consider
this possibility when deciding whether to make an investment, since the investment will be wasted
if the dam is built. But if the owner can obtain full government compensation for the flooding, she
has no reason to take the possibility of the dam into account. (If the dam is not built, the owner
can expect a return from her additional investment, while she gets her money back from the
government if the dam is built after all.) So the owner is indifferent to the possible construction of
the dam and hence will tend to overinvest, with a consequential loss in economic efficiency.8

In the case of U.S. agricultural subsidies, by truncating the downside risk of losses due to
declines in market prices, compensation has encouraged overinvestment in certain subsidized
crops, and discouraged the development of private markets in crop insurance. Since crops are
only partially insured by government subsidy schemes, crop losses often lead to calls for
additional "disaster relief." °

In summary, CBO fails to acknowledge the full range of critical problems with attempts to define
reasonable "investment backed expectations" as a basis for awarding compensation. First, what
someone expected or should have expected at the time is strongly subject to strategic
misrepresentation. Second, whether an expectation is "investment-backed" is no guarantee of its
reasonableness. Third, to the extent that compensation became expected, it would encourage
riskier investments and over-investment in compensated versus noncompensated property.™’

Ill. Empirical Data on Government's Positive Impacts on Property Values

The CBO report is not only one-sided in its analysis, as discussed in the preceding section, but it
largely ignores the significant volume of empirical work demonstrating that government actions
positively affect property values.'" Instead, CBO focuses its attention on purely hypothetical
estimates of losses in property values due to restrictions on wetlands conversion. The only
apparent exception involves an isolated discussion (p. 69) of potential increases in the value of
mine properties as a result of the Surface Mining Control and Reclamation Act of 1977 (SMCRA).

In this section, | briefly survey a variety of empirical studies that undercut the one-sided
methodology and assumptions used by CBO.

o Numerous empirical studies document the substantial positive effects of regulation on
land owners, including owners who are themselves subject to regulation.

First, a large number of empirical studies show that regulatory restrictions confer considerable
benefits on landowners. Many of these studies document the considerable benefits owners of
already developed property receive as a result of development restrictions, benefits which are
apparently traceable both to the amenity and scarcity effects of regulation.

The fact that an expectation is "investment backed" may or may not be evidence in favor
of its reasonableness and thus its candidacy for compensation.

Some studies also specifically document the benefits conferred on owners of vacant property by
such restrictions.



For example, a study of local land-use controls on housing prices in the San Francisco Bay area
concluded that the market value of houses in growth-controlled areas was from 17 to 38% higher
than the market value of houses in uncontrolled areas."

The authors analyzed a sample of 1,673 single-family dwelling units from 63 suburban
communities within the Bay area, using real estate appraisal records for the year 1979.

Another similar study evaluated the effect of land use restrictions on housing prices along the
shore of Chesapeake Bay, focusing on critical area limitations on residential and commercial
development.” These limitations included channeling new development into already developed
areas, and requiring new development to meet landscape requirements, setback restrictions,
surface restrictions, and the like. The authors concluded that in one county subject to the
restrictions prices of shore front houses increased by 46-62% compared with the control area as
a result of the restrictions. Houses without water frontage also increased compared to the control
area, by a margin of 14-27%, as did houses near but not in the designated critical area, by a
margin of 13-21%.

A study focusing on the Chesapeake Bay designated critical areas looked at the effects of
regulation on the value of both developed and vacant properties.™ In the case of developed
residential parcels, in the years following passage of the critical areas law there were statistically
significant differences in property values as compared to control areas.

In the case of vacant parcels, the restrictions increased property values in one county, as
compared with the control areas, by 33% in 1984, 53% in 1985, and 39% in 1986. In the
remaining three counties the effects were also positive, but less statistically significant.

These results are consistent with a comprehensive study of the effect of land use restrictions in
the New Jersey Pinelands, an area of approximately one million acres protected by the 1979 New
Jersey Pinelands Protection Act and its Comprehensive Management Plan.15 The Plan
established management districts as Preservation, Forest, Agricultural, Rural Development,
Regional Growth, and Pineland Villages and Towns. Each district was subject to a different set of
restrictions, which were most limiting in the Preservation District, but applied in varying degrees in
the other districts as well. The study concluded that, when compared with unregulated control
areas, prices in regulated districts exceeded those in the control areas to a statistically significant
degree in five out of six years.

The role of historic district regulations on property values also has been estimated. A 1991 study
by Schaeffer and Millerick showed that in a Chicago neighborhood, historic district designation
was highly beneficial to property values, 