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SUMVARY AND | NTRODUCTI ON

El ections to choose state judges represent a nmmjor new battlefront in the
political warfare over
U S. environnmental policy. But the significance of these electoral contests to
environnental concerns has been largely invisible to the general public as wel
as to professionals in the environmental field. This report seeks to illumnate
the inmportance of the environnental issue in state judicial elections and to
encourage greater public involverment in this relatively unfamliar part of the
political process.

Key devel opnments discussed in this report include the foll ow ng:

e« Alittle known Okl ahoma-based group with close ties to Koch Industries, a
|arge privately held conpany with interests in oil and gas, chemcals, and
agriculture, has organized a nationwi de programto pronbote the election of state
judges synmpathetic to business interests in environmental and other cases.

* In a nunber of states, business groups are preparing sinplistic and m sl eadi ng
eval uati ons of how judges vote in environnental and other cases and then using
the results as the basis for either supporting judges for reelection or
targeting them for defeat.

« Afew nonths ago, the Institute for Legal Reform the legal armof the U S.
Chanber

of Commerce, quietly launched a $10, 000, 000 canpai gn to support the el ection of

j udges

“wWith strong pro-busi ness backgrounds” in Al abama, Illinois, Mchigan

M ssi ssi ppi, and Chio.

e In May of this year, Idaho Suprene Court Justice Cathy Silak was voted out of
office as a result of a canpaign, |ed by resource conpani es and nenbers of the
Christian Coalition, attacking her for witing a judicial opinion recognizing
federal “reserved” water rights in designated w | derness and recreation areas.

e In Ohio, the state Chanmber of Commerce and ot her groups have nounted a
canpai gn to unseat Supreme Court Justice Alice Robie Resnick, in part because

t he Chanber says she has voted to uphold state and | ocal environnental |aws nore
often than any other justice on the Chio Suprene Court.

* In Louisiana, a coalition of petrocheni cal and other businesses has carried
out a successful campaign to elect a majority of “business friendly” justices to
t he Suprene Court, capped by the coalition’s success in persuading the Court to
i ssue new rul es sharply restricting the activities of environmental l[aw clinics
at the state's | aw schools.

e In Mchigan, once a | eader in devel oping new environnental protection
policies, a business coalition opposed to stringent environmental regul ation has
supported a nunber of successful candidates to the M chigan Suprene Court,
transformng the Court’s ideological orientation and threatening the state’s
envi ronnent al protections standards.

The magnitude of the political activity surrounding the state judicia
sel ection process nmay cone as a surprise to sone readers. One tends to think of
judges as above the political fray. |In fact, many judges, including nost
federal judges and sonme state judges, are appointed to their jobs and enjoy the
i ndependence pernmanent tenure provides.

But judges in nost states are required to run for office just |ike other
political officials. And in recent years state judicial elections have becone
i ncreasingly indistinguishable fromthe rest of the American political process,
conplete with | arge canpaign contributions, “independent expenditures”
by special interest groups, and nmssive tel evision and print adverti sing.

State courts play a najor role in interpreting and enforcing environnmenta
aw. The nobst prom nent environmental statutes, such as the C ean Water Act and
the Clean Air Act, are federal enactnments. But nost states have taken on the
responsibility for inplenmenting these federal |laws and state inplenmentation
actions are frequently subject to reviewin state court. States also have
adopted their own environnental statutes, and issues arising fromthe
i npl enentation of these laws are nornally litigated in state court.

In addition, environmental problens can give rise to clainms based on tort,
nui sance, or other conmon | aw theories which are frequently litigated in state
court. As reflected by the recent experience in Idaho nentioned above, state
courts also typically handl e disputes over water rights. Finally, traditiona
zoning and ot her | and use decisions are the npbst inmportant detern nant of



environnental quality in nmany comunities. Judicial review of state and | oca
government |and use decisions is alnpbst exclusively a state-court function

The contribution of this report is to docurment, for the first tine, that
t he environnent has becone a pervasive issue in state judicial elections across
the country and, in several states, has energed as one of the npbst pronminent if
not the nost prom nent issue. A |large network of pro-business advocacy groups
is working to influence environnental policies by supporting the el ection of
judges its nmenbers perceive as “business friendly.” On the other hand,
envi ronnent al advocacy groups have been largely absent fromthis politica
process. This gap is striking because pro-business advocacy on other issues in
state judicial elections, such as products liability, medical malpractice, and
wor kers conpensation, is being aggressively countered by other groups, such as
| abor unions or the national and state associations of trial |awers. One clear
| esson of this report is that environnmental advocacy groups shoul d consi der
becom ng nore active in this inmportant, if unfanmiliar, political arena.

So far, pro-business advocacy in state judicial elections appears to have
had sone notable, but limted, effects on the strength and scope of state
environnental protection policies. But the threat to environmental protection
standards in state judicial elections will likely increase in the years ahead.

Wiile this report focuses on the environnental issue, the environnment is
by no means the only, or necessarily the npst prom nent, issue in nost judicia
elections. Termlimts and the death penalty, for exanple, have been hotly
debated in certain state elections in years past. Today if there is a single
i ssue
of unifying concern to the business community in state judicial elections, it is
“tort reform” a blanket termreferring to the business comunity' s effort to
l[imt conpanies’ financial liability to consunmers, enployees, homeowners and
ot her menbers of the public. Tort reform enconpasses questions about potentia
liability for environnental harns. But tort reformis obviously nuch broader
than the environnmental issue. The environmental issue also includes distinct
guesti ons about the scope of governnent authority to regul ate environnenta
ri sks and nanage natural resources.

This report reinforces frequently expressed concerns about the fairness

and integrity of state judicial elections in general. Fromone standpoint, it
is not surprising, so long as judges are selected at the ballot box, that
interest groups will attenpt to influence the outconme of these races. Certain

groups have called for the appointnment rather than the el ection of state judges,
and the findings in this report arguably provide sone support for that
recomendati on. But there has been little popular enthusiasmfor this idea
around the country.

However, even if one accepts the inherently “political” nature of state
judicial elections, this report provides grounds for public concern about
di sproportionate influence by well-heel ed special interest groups, conscious
efforts to disguise or msrepresent the ideol ogical or financial interests being
served by certain advocacy efforts, and misleading reports and rhetorica
attacks on judicial candidates. All of these problens are conpounded by the
relatively low public visibility of state judicial elections.

One of the nmost striking features of recent state judicial elections is
the extent to which pro-business advocacy groups and their allies are using the
| abel “judicial activist” to criticize judicial candidates whomthey oppose on
i deol ogi cal grounds. The label “activist” is being consistently attached to
j udges whose votes tend to disfavor business interests, regardl ess of whether
the | abel accurately describes the judges' actual nethod of decision-naking.
From al | appearances, the rhetoric about “judicial activisni has been sel ected
sinply because it is believed to convey a negative inpression about a candi date.
Hopeful |y one service provided by this report will be to encourage the nedia and
t he general public to | ook beyond the m sl eading rhetoric that has doni nated
state judicial elections.

This report is divided into three sections. Section one provides a brief
overview of the state judicial electoral process. Section two describes the
several apparently related national-1level projects to organi ze pro-business
advocacy In state judicial elections, including the activities of the Oklahoma
group, Citizens for a Sound Econony, and the U.S. Chanber of Commerce. Section
three exanines in detail how the environnental issue is playing out in four



specific states: Ildaho, Louisiana, Mchigan, and Onio.

This report is based on prelimnary research and is, therefore, linted in
both scope and depth. While the research to date denobnstrates the inportance of
state judicial elections for the environnent, further research is certainly
warranted. A conprehensive investigation would Iikely reveal that the
environnent is a significant issue in the majority of state judicial elections
across the country.
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|. The State Judicial Electoral Process.

The process of selecting judges varies fromstate to state. In sone
states, the Governor sinply appoints the judges. But in 42 states judges at
some |level stand for election of sone type.1l Partisan elections are conducted
in 17 states; non-partisan elections are held in 14 states; and 20 states hold
“retention” elections, in which sitting judges are on the ballot seeking “yes”
votes for another termbut there is no direct opponent.2 Sone states use a
conbi nati on of nethods, such as a partisan election to select judges and a
retention election to deterni ne whether judges should be kept in office. (See
the table on the next page listing the methods used to select state appellate
j udges).

El ected state judiciaries are a product of Anericans’ nineteenth century
ent husi asm for direct denocracy. According to one account, “The concept of an
el ected judiciary emerged during the Jacksonian era as part of a |arger novenent
ai mred at denocratizing the political process in Arerica. It was spear headed by
refornmers who contended that the concept of an elitist judiciary... did not
square with the ideol ogy of governnment under popular control.”3 As a result, a
nunber of states converted to an electoral process, and between 1846 and 1912
every new state that joined the union provided for an elected judiciary. 4

In the twentieth century, professional and academ c opi nion turned agai nst
the idea of an elected judiciary. For decades the American Bar Associ ati on has
favored moving towards merit appointnment systens and otherwise linmiting specia
interest influence over judicial selection.5 The respected American Judicature
Society works tirelessly toward nmore reliance on nerit appointnents.6 This
change in thinking reflects the higher value now assigned to the inpartiality of
the judiciary and the belief that inpartiality is best fostered by renoving
judges fromdirect political influence. Notw thstanding this shift in thinking,
the judicial electoral process remamins a robust institution, and efforts to nove
toward nerit appointnments have achieved little success. Reforners are now
focusing nost of their energy on controlling the nmagnitude, and increasing the
transparency, of the financing of judicial elections.7

Until a few years ago, state judicial elections were relatively |ow key.
Both to prevent the appearance that the courts are politicized and to mnimze
potential conflicts of interest, candi dates avoided direct solicitation of
canpai gn contri butions from conpani es, groups, or individuals who m ght have a
case before the courts. For the sane reasons, candi dates generally avoi ded
det ai |l ed di scussions of how they nmight rule on particular legal issues. As a
result, judicial elections were, for better or for worse, largely devoid of
substantive content. The outcones were |argely dependent on the candi dates’
nanme recognition and reputation and the endorsenents of |eading |egal groups,
such as the state bar associ ations.

Today, judicial election canpaigns focus nore specifically on issues
likely to come before the courts, reflecting the increasing invol venent of
special interests with a stake in the outcone of judicial issues.



Traditionally, individual |awers and |aw firns representing diverse client

i nterests have been the | eading participants in the state el ectoral process.
New special interest participants in the process include state-I|eve
associations of trial lawers (i.e., the organized plaintiffs’ bar), |abor

uni ons, state chambers of comrerce, and nany other, less famliar groups. So
far as we have been able to determ ne, groups dedicated to environnental
protection have been largely absent fromthe process.

For sone groups, participation in the judicial electoral process is sinply
an extension of nore traditional political activity. Indeed, sone groups
explicitly justify participation in the judicial electoral process as a
necessary tactic to safeguard political gains achieved through traditiona
| obbyi ng of the |l egislative branch. A recent publication of the Chio Chanber of
Conmer ce contrasted the outcones in cases before the Chio Suprene Court with

“t he support the business agenda has enjoyed... in the Chio General Assenbly.”8
The report singled out for criticismcourt rulings that invalidated “legislative
enactnments to limt... tort litigation and provi de businesses w th reasonabl e

protecti ons agai nst excessive danage awards.”9 “Business |eaders need to
realize,” the report concluded, “that as Chio enters the 21st century, the anti-
business tilt of the Chio Suprene Court presents one of the biggest chall enges
to the state’s business climte.”10

The cost of state judicial elections has been expl oding, making the state
courts the last disappearing frontier in terns of big-noney influence in
American politics. The typical cost to
run for a suprenme court seat in a mpjor state is now $1 mllion or nore.
Judi ci al canpaign costs
for the Wsconsin Suprene Court increased by al nost 800% since 1979.11 Judicia
el ection costs increased by the same anpbunt in Al abama since 1986.12 Specia
interests groups are making large contributions to judicial candidates. Equally
i nportant, they are naking |large “independent expenditures” on advertising and
other activities in support of their favored candidates and to criticize
candi dat es they oppose. The high cost of state judicial elections works to the
advant age
of relatively well-heel ed, cohesive interest groups, such as the business
conmunity, and to the disadvantage of the general public.

The increasing cost of judicial races has had a nunber of negative effects
on the judiciary and the judicial process. The |large anmount of time and effort
required to rai se canpaign funds and effectively conpete in the electora

process are a distraction fromjudges' official duties. In addition, the new
fund-raising responsibilities associated with judicial office undoubtedly tend
to wi nnow out candi dates unable or unwilling to participate in the noney race.

Finally, financial contributions and expenditures by interest groups with a
stake in the outcome of particular cases before the courts tend to foster a
public perception that “justice is for sale,” underm ning public confidence in
the fair admnistration of |aw

The recent trend in financing of state judicial elections has al arned at
| east two justices of the
U S. Suprene Court. The increasing “scranble” to finance state judicia
el ections, Justice Anthony Kennedy has said, produces the concern “that there
will be either the perception, or the reality, that judicial independence is
underm ned.”13 According to Justice Stephen Breyer: “Independence [of the
judiciary] means you deci de [cases] according to the law and facts. Law and
facts do not include deciding according to canpaign contributions. And if
that’s what people think, that threatens the institution of the judiciary. To
threaten the institution is to threaten fair adm nistration of justice and
protection of liberty.”14
I1. National Efforts To Influence State Judicial Elections.

Several nationwide initiatives have been [aunched to make the state courts
nore “business friendly” on the environnent and other issues. These initiatives
are designed to achieve several different, overlapping purposes: to instigate
pro- busi ness advocacy in state judicial elections across the country; to provide
assistance to different state-level coalitions working to influence judicia
el ections; and to produce eval uations and surveys of the performance of state
judges on the environnment and ot her issues of concern to the business community.
The Gkl ahonma Proj ect.



The nost substantial national effort to date has been centered in Okl ahoma
and operated by a group of |obbyists, |awers and busi ness people, nbst with
close ties to the conservative wing of the Republican Party and Koch Industri es,
a large, privately held corporation with a significant interest in environnenta
regul atory policy. The |eaders of Koch Industries, David and Charles Koch, have
established a solid track record, primarily through grant-making by several Koch
fam |y foundations, of generous and effective financial support for conservative
public policy initiatives. One of the Kochs’ primary areas of interest has been
the state courts.

Qperating under the nane “Citizens for Judicial Review (during the 1996
el ection cycle) and the Econom c Judicial Report (during the 1998 el ection
cycle), the Gkl ahoma group has created a kind of nationw de franchising
operation for pro-business advocacy in state judicial elections.

A 1996 fund-raising letter and project proposal sent by Citizens for
Judi ci al Review (CIR) to various business | eaders described the basic plan of
action.15 |In the proposal, captioned “Judicial Evaluation: A Mthodol ogy for
Eval uati on of Economi c Biases of Judicial Candidates and | ncunmbents,” CIR
outlined a plan to prepare state-by-state eval uations of the voting records of
state judges and to distribute the results to “pro-busi ness opinion | eaders.”
This project was necessary, CJR contended, because “the judiciary has a dramatic
and often-overl ooked ef fect on investment and enpl oyment deci si ons nade by
busi nesses.” The initiative would counter the “political and financia
strength” of the trial |awers, and address the problemthat some comunities
“are unaware of the negative economc effects which can result fromjudges who
mai ntai n unsound economi c idealogies [sic].” The proposal outlined a plan to
conduct initial evaluations of state judges in eight states: Al abamm, Arkansas,
Kansas, Louisiana, M ssissippi, lahoma, Tennessee, and Texas. The proposa
also referred to CJR s plans for a future “national progranf of judicia
eval uati ons.

The proposal indicated that the fundraising efforts were approaching “the
$400, 000 nark in Gkl ahoma, with hopes of raising at |east $500,000.” The
proposal described “well received presentations” to the Tulsa, Oklahoma City,
and State Chanbers of Commerce and the Md-Continent G| & Gas Association, and
referred to CIJR s expectation that the project would receive these

organi zations' “full endorsenent.” The proposal also described plans to raise
funds in the other targeted states and indicated that the total budget for the
eight-state effort was $1 million. “[A]lny additional dollars” above and beyond

the $1 mllion would “go toward funding a $3.5 mllion national program” To
underscore that the ultimate goal was to increase business profits, the letter
predicted that the effort “will have a very significant inpact on judiciary
behavi or and create positive cost results in our state, region, and nation.” It
is uncl ear whether the fund raising goals in the proposal were achieved. But
one of the organizers of the effort subsequently stated that “fifty associations
and corporations” supported the effort. 16

The president of Citizens for Judicial Review, and presunably of its later
i ncarnation, the Economi c Judicial Report, is Marc Nuttle.1l7 Both CIJR18 and
EJR19 are actually business trade nanes utilized by Sequoyah |Infornmation
Systems, Ltd., an Okl ahoma corporation headed by Nuttle. Nuttle is a well known
conservative activist who served as counsel for the 1984 Reagan-Bush canpai gn,
directed Pat Robertson’s 1998 presidential canpaign, and served as an advisor to
t he conservative Free Congress Research and Educati on Foundati on. 20

Anot her | eading figure in the Okl ahoma-based effort is Ron Howel |, who
directs a private political consulting firmcalled Statesource. Before starting
St at esource, Howell was the president
of a subsidiary of Koch Industries. Statesource (Howell) clains credit for
“hel p[ing] lead the
effort to establish” Citizens for Judicial Review 21 and supplied day-to-day
managenent for the effort.22 Howell signed the 1996 fund-raising letter
soliciting business contributions. |In addition
as an offshoot of the national effort, Howell directed a 1988 project called
Okl ahomans for
Judi ci al Excel |l ence, which one reporter described as “a coalition of pro-
busi ness, political conservatives,”23 to evaluate Okl ahoma judges. According to
The Wall Street Journal, Koch Industries, Howell’'s fornmer enployer, provided



seed noney to Statesource and t he Okl ahonans
for Judicial Excellence project.24

O her participants in the Ol ahoma-based nati onal organizing effort
i nclude Ann Gal |l agher (fornerly with the Chio Chanber of Comerce, where she
played a role in launching the Chio judicial evaluation project), Sam Hamons
(whose | aw firm Hanmons, Vaught and Conner, PC prepared |egal analysis of |ega
cases used in the judicial evaluations), and Janes M| ner (a nenber of the board
of Gkl ahomans for Judicial Excellence who until 1998 was the director of the
&l ahoma Chapter of Citizens for a Sound Econony). 25
Judi ci al Eval uations and Surveys.

The Okl ahoma group has been solely or partly responsible for nore than
hal f a dozen reports
on state judicial performance in different states, including Al abama, Florida,
Loui si ana, M chigan, M ssissippi, Clahoma, and Texas. These states match
closely — but not exactly — those initially targeted by CIR in 1996.

Most of these reports purport to provide an objective eval uation of
judicial performance based on an anal ysis of judges’ voting records. The
eval uations follow a sinple recipe. They |look at a sanple of decisions on
environnental issues and other topics, such as enploynent, insurance, products
liability, and nedical nalpractice. They then deternine whether the outcones in
the cases were favorable or unfavorable to business interests based on whether a
busi ness entity won or |lost the case. The pro-business votes in each category
are then tabul ated and conbined in order to produce a cunulative favorability
rating, with 100%  representing nmaxi mal pro-business voting and 0% representing
t he opposite.

First, these eval uations obviously reflect a very narrow pro-busi ness
agenda. The eval uations give no consideration to such factors as whether the
rulings respect judicial precedent or reflect unbiased eval uation of the factua
record in the particular case. Nor do they consider whether decisions
beneficial to the environment mght have positive long-termeffects on the
overall business clinate. The only fact that natters is whether a business
entity won or lost the case. |If business won the case, it is a “good” decision
If business lost, it is a “bad” deci sion.

Second, while the evaluations provide sone indication of a judge's
i deol ogi cal leanings, the reliability of the ratings is open to question because
of the very small nunber of decisions exanm ned and the | ack of objective
criteria for selecting the decisions. A judge may issue or join in hundreds if
not thousands of rulings each year, but the judicial evaluations typically
exam ne only a handful of cases decided in each subject area over the previous
decade. While the cases are ostensibly intended to be representative, the
eval uations offer no reliable guidelines for how specific cases were sel ected.
Thus, there appears to be a high risk of conscious or unconscious bias in the
case selection process. In one case, the state sponsors of eval uations prepared
with the assistance of the Okl ahoma group refused to even di scl ose the cases
exam ned.

Finally, at a nore fundanental |evel, these evaluations are problematic
because they take the approach of treating a judge's vote in a |l egal case as
bei ng i ndi stingui shable froma vote in the legislative arena, as if a judge's
vote were sinply a choice about favoring one political interest over another
Judgi ng, even by popularly elected judges, is generally viewed as involving
deci si on-maki ng of a different character than |egislating. |ndeed, a judge who
conscientiously applies the law is sonetines expected to arrive at a result he
or she would not prefer as a matter of policy. The evaluations sinply ignore
this aspect of a judge’'s responsibilities.

The Okl ahoma group has played either a lead or a supporting role in
produci ng judicial evaluations of this type in Louisiana, Mchigan, Cklahong,

M ssi ssi ppi and Texas. The Louisiana and M chigan efforts are described in
detail in Section Ill. The evaluations produced for the other three states are
briefly described bel ow.

The Okl ahoma eval uation foll owed the standard format, ranking the state’'s
Suprenme Court justices based on the frequency with which they cast pro-business
votes in a set of ostensibly representative cases.26 Wth respect to the
environnent, the evaluation | ooked at nine environnmental cases deci ded
by the Suprenme Court over the previous decade and categorized each one as being



either “a positive decision for the state’s econony” or “not a positive decision
for the state’s econony.” Thus, for exanple, the evaluators gave a negative
ranki ng to a deci sion holding that individuals exposed to toxic chem cals by an
el ectrical transformer explosion had a right to sue the manufacturer for
conpensation for their injuries.27 The evaluators ranked as positive a decision
hol di ng that the Okl ahona water resources board |acked jurisdiction to order a
conpany to clean up after an oil pipeline rupture.28 A business PAC focusing on
judicial elections, Cklahonmans for Jobs and Economic Growth, ran ads attacking
particul ar judges for having a “negative inpact on the econony,” citing the

eval uati on sponsored by Okl ahomans for Judicial Excellence to support this
assertion. 29

The M ssissippi evaluation | ooked at 156 decisions in eight different
categories, including the environnent. However, the sponsors of the report, |ed
by an entity called the Business and Industry Political Education Conmittee,
declined to rel ease the actual evaluation or to identify the cases they sel ected
for study. According to one press report, a representative of the conmttee
confirmed that it “did not release the study’'s cases when asked [to do so by a
justice on the state suprene court], because, based on past experience wth
| egi slative studies, people who don't like their ‘grade’ attenpt to divert
attention fromthe subject by focusing on details of the process.”30

Finally, the Texas judicial evaluation, which reportedly was rel eased in
very limted numbers and did not receive wide publicity, apparently followed the
sane nodel as the Okl ahona and M ssissippi eval uati ons.

In addition to producing eval uations of judicial decisions, the Olahoma
group also has promoted the use of |awyer surveys of judicial performance. |In
1998, the Econom ¢ Judicial Report, working on behalf of klahomans for
Judi ci al Excell ence, issued a survey of bar menbers’ assessnents of state tria
judges. In the sane year, the Ckl ahoma group assisted with a simlar survey of
bar menbers in Florida. The Florida survey generated significant controversy
after it was revealed that it had been conmi ssioned by a pro-busi ness advocacy
group, the Florida Chapter of Ctizens for a Sound Econony.31 |n Al abanmg, an
effort to conduct a | awer survey of judicial performance was net with strong
criticismfromthe state bar association, and no survey report was apparently
ever conpleted in that state. 32
The Koch Connection

As suggested above, the Kochs, operating through a variety of corporate
and/ or non-profit foundation arns, have played a central and dom nant role in
est abl i shing the Okl ahoma-based effort to influence the state courts through
judicial evaluations and surveys.

The ties to the Kochs are numerous. Ron Howell is the head of
St atesource, the consulting firmwhich provided day-to-day nanagenent for
Citizens for Judicial Review and the Economic Judicial Report. Howell is a

former high-level Koch Industries executive as well as a |long-tine independent
consultant to the conpany.33 Howell was identified in press accounts in the
m d- 1990s as Koch's Ckl ahoma state “director.”34

In addition, the Kochs have provided direct financial support for the
&kl ahoma effort, though the exact size of their support is difficult to pin
down. According to press accounts, the Kochs reportedly provided “start up”
funding to Statesource for the preparation of judicial evaluations.35
The Kochs might well have contributed sone portion of the nearly $400,000 in
seed noney for the judicial evaluation project described in the 1996 fundrai sing
proposal, but this cannot be confirmed. |In addition, Ctizens for Sound
Econony, to which Koch fam |y foundati ons have contributed nearly $10 mllion
dol l ars, apparently hel ped fund the preparation of judicial evaluations by the
Okl ahoma group: Citizens for a Sound Econony is listed on Statesource’s client
list.36 Koch fam |y foundations m ght have contributed to CSE with the
understandi ng or at |east the expectation that the funds would be used to
support the judicial evaluation project adm nistered by Statesource.

The Kochs’ support for efforts to influence the outcones of state judicia
el ectoral races is actually only one component of a broader Koch-led effort to
i nfluence judicial decision-naking. The Fred C. and Mary R Koch Foundati ons
have funded a judicial education programfor state judges at the University of
Kansas since 1995, enphasizing a | aw and econom cs approach to | egal analysis. 37
Thus, the Kochs have sought to pronmpte change in the state court systens not



only by supporting the election of “pro-business” judges to the state courts
but also by hel ping to educate judges on inportant |egal issues. The Koch
foundati ons al so have provided maj or support for educational prograns for
federal judges. 38

The Kochs’ support for efforts to influence state courts is consistent
with the Kochs’ general approach of providing financial support in a
conpr ehensi ve and organi zed fashion to achi eve fundanmental change in socia
policy. Richard Fink, a Koch foundation official, at a public conference,
“outlined the Kochs’ strategy of investing in each stage of idea devel opnent —
from acadeni c research and the recruitnment of young scholars, to think tanks for
refining ideas into policy, to ‘inplenmentation’ groups that push the concepts
into reality.”39 “W at the Koch foundation,”
Fink said, “view themas conplenentary institutions, each critical for socia
transformation.”40

In a striking example of the synergy between the various Koch-funded
judiciary projects, Henry Butler, the Fred and Mary Koch Di stingui shed Professor
and Director of the Law and Organi zational Econom cs Center at the University of
Kansas, wrote an opinion piece for the Daily Ol ahoman in 1998 defending the
accuracy of the Okl ahomans for Judicial Excellence judicial evaluation.41 1In
his piece, Butler suggested that judges might inprove their rankings in the
(Koch-funded) judicial evaluations by attending the (Koch-funded) sem nars at
the University of Kansas.

The Kochs’ involvenent in efforts to reshape el ected state judiciaries, on
t he environnent and on other issues, is consistent with their personal “free
mar ket ” phil osophies. But it is also fair to observe that their support for
t hese advocacy efforts has the potential to influence how Koch busi ness
interests are (or are not) affected by environmental |aws and regul ations. Koch
Industries is engaged in a wide variety of businesses that generate
environnental problens, including oil transportation and refining and chenica
manuf acturing. Over the years, Koch Industries has been enbroiled in a nunber

of environmental controversies. 1In 1998, the M nnesota Pollution Control Agency
levied a $7.9 million fine based on dozens of air quality violations by a Koch-
owned oil refinery.42 Koch Industries also paid $10.5 mllion to settle a suit
brought by Texas fishernen whose fishing grounds were damaged by a 90, 000 gal |l on
oil spill froma Koch-owned pipeline.43 Finally, in January of this year, Koch
Industries agreed to pay a $30 mllion penalty to the U S. Treasury, the |argest

civil fine ever inposed on a conpany under federal environnental |aw, based on
nore than 300 oil spills frompipelines and other oil facilities across the
country. 44

Per haps not coincidentally, the eight states which CIRinitially targeted
in 1996 are all states in which Koch Industries has facilities, including sone
of the conpany’s |argest concentrations of facilities.

Ctizens for a Sound Econony.

Ctizens for a Sound Econony, another organization with close ties to the
Kochs, al so has been involved in the effort to influence the state judicia
systenms. CSE is a conservative think
tank dedicated to promoting “free markets and |inmted government.”45 Richard
Fi nk, the Koch foundation official quoted above, was a founder of Citizens for a
Sound Economny. Koch fam |y foundations have reportedly contributed over $9
mllion dollars to CSE since its founding in 1984.46 David Koch also sits on
the board of directors of the CSE foundation

State chapters of Citizens for a Sound Econony have acted as grass-roots
partners with the Gkl ahoma group in pronoting judicial evaluations or surveys in
different states, including Florida, Oklahoma, and Texas. The Florida Chapter
of Citizens for a Sound Econony reportedly retai ned Statesource to conduct the
1998 Florida survey of judicial performance.47 The Texas Chapter of Citizens
for a Sound Econony played a lead role in distributing the 1996 judicia
eval uation surveys conducted in that state. 48

CSE al so has apparently served as a source, or at least as a conduit, for
funding for judicial evaluations. As discussed, CSE has reportedly provided

funding for the preparation of the Cklahonma judicial reports. In addition
Statesource, the entity directed by Ron Howel|l which played such a proni nent
role in the Okl ahona-based effort, lists Citizens for a Sound Econony as a

client on



its website.
The U. S. Chanber of Commerce.
As di scussed below in chapter Il11, the Chio Chanber of Commerce apparently
i nvented the idea of judicial evaluations based on judges’ rulings in
environnental and other cases. Perhaps inspired by that exanple, and at about
the sane tine that Marc Nuttle, Ron Howell, and others were |aunching the
Okl ahoma project, the U S. Chanber of Commerce forned the Institute for Lega
Reform One of the stated functions of the Institute is “rating and endorsing
highly qualified candidates for judicial elections in certain key states.”49
An article published in sumrer 1999 provides a sumary of the goals and
objectives of the Institute. According to its president, Lawence Kraus, the
Institute was created because “[t]he Chanmber realized that the business
conmuni ty was concerned” about what he called the “growi ng threat of abusive,
frivolous and excessive litigation.”50 The project has a steering conmttee
made up of corporate |eaders. Funding comes from “busi nesses around the

country.” Kraus said that the Institute conducts “nedia canpai gns which include
press rel eases, op-ed pieces, letters to the editor, publishes panphlets, holds
conferences and even, on occasion, purchases ad tinme or space.” To date, it

appears that the Chanber (which has not published any judicial evaluations of
its own) has carried out its agenda prinarily by supporting the efforts of its
state chapters. Indeed, state chapters of the Chanber have been involved in
sone fashion in creating, financing, or distributing judicial evaluations in
every state investigated in depth in the course of this research project.

In June of this year, the Institute for Legal Reform announced a naj or new
canpai gn to support the election of pro-business judges to the state suprene
courts in Alabama, Illinois, Mchigan, M ssissippi, and Chio, indicating that it
expected to raise at least $10 mllion to support the effort.51
Ji m Wbotton, Executive Director of the Institute, reportedly stated that the
Institute would |ikely use these funds to nake direct canpai gn contributions as
wel | as pay for issue advertising. The Institute announced the hiring of
several high-powered consultants to help in this effort, including Mark
Gtenstein, forner Chief Counsel to the Senate Judiciary Commttee and a partner
with the firmof Mayer, Brown & Platt, “to provide strategic and | ega
gui dance;” Shandw ck International “to devel op the nessage for an ad canpaign;”
and M ke Murphy of the MPGH Agency, to “devel op ads and provide strategic
advi ce.”

In an interesting twist, the political debates about judicial elections in
both M chigan and Chi o have been enlivened by a series of newspapers and radio
ads in Chio in md-June paid for by the M chigan Chanber of Comrerce. The ads
urged Ohi o businesses to nove to Mchigan with the argunment that the “judicia
restraint of the Mchigan Suprene Court”52 has created a good economc clinmate
in Mchigan. The ads criticized the Onio Suprenme Court, stating it had
“rejected reasonable legal reform”53 Wile the Mchigan Chanber had a
pl ausi bl e econom ¢ notivation for running the ads, the ganbit of interstate
conpetition seened tailor-made to attract public attention in both M chigan and
Chio. Wiile the Chio Chanber denied any direct involvenent in the ads,54 it
t ook advantage of the ads by its Mchigan counterpart to anplify its attacks on
the Ohio Suprene Court. A June 6 press rel ease headlined “Onhio Chanber
Presi dent Says Suprene Court Makes Chio a Target,” quoted OChio Chanber President
Andrew Doerhl as stating: “People in Mchigan should be happy that their Suprene
Court has shown judicial restraint and that citizens and busi nesses are able to
have a predictable legal climate. That kind of climate is inportant to growth,
and unfortunately, it does not exist here in Chio.”55
I11. Battleground States.

This section describes efforts by business interests to reshape the state
judiciaries in four states: Idaho, Louisiana, Mchigan, and Chio. These states

were selected for different reasons. |Ildaho is apparently the first state in
which a sitting justice has been successfully targeted for defeat based on a
ruling in an environnental case. |In Louisiana, the environnent has been at the

center of one of the nost overt and successful efforts by the business comunity
to influence a state court system |In Mchigan, advocacy by the business
conmunity and allied groups has hel ped produce a dramati c change in the
conposition of the Supreme Court, a change that may well have inportant
implications for environmental protections in the future. ©hio was sel ected



because of its role in launching the idea of evaluating and rating judges and
because the business comunity is vigorously opposing the reelection of Justice
Alice Robie Resnick in the upcom ng Novenber el ection. The Chio Chanber of
Conmer ce has identified Justice Resnick as the | east “pro-business” justice on
environnental issues on the Chio Suprene Court.

| daho.

The recent |daho Suprene Court election represents the first judicial race
in which a state judge has been successfully challenged for reel ection based on
aruling in an environnental case. |In 1999 Justice Cathy Silak authored an
| daho Suprene Court decision upholding clains by the United States to so-called
“reserved federal water rights” in protected wilderness and recreati on areas.
Judge (now Justice) Dan Ei smann and his supporters made this controversia
deci sion the focus of his canpaign to unseat Justice Silak. The charge that
Justice Silak’s water rights opinion reflected bias on this issue was arguably
underm ned by the fact that she joined in two other decisions in which the Court
rejected other federal reserved water rights clains by the United States.
Nonet hel ess, Justice Silak’s vote in this single case becane the focus of public
debate, and in May 2000 |daho voters rempved her from office.

The | daho Judicial Election Process.

The five justices of the Idaho Suprene Court serve six-year ternms and are
elected in (ostensibly) non-partisan elections.56 The elections are conducted
on a two-year cycle.57 |If a justice dies or retires before the end of his or
her term the State Judicial Council noninates a panel of potential replacenents
fromwhi ch the Governor makes a final selection.58 |f no candidate in the
primary wins a nmajority, the two | eading vote-getters conpete in a run off in
the general election.59 |If, as occurred in the Silak-E smann race, there are
only two candi dates to begin with, there is no need for a run off and the w nner
is selected in the primary. 60

Until 1932, Idaho’s judicial election process was openly partisan. In
that year, as the result of a pro-Denpcratic sweep in |Idaho and across the
country fuel ed by depression-era popul ar discontent, two |daho Republican
i ncumbent justices were defeated at the polls.61 |daho' s Republican | eadership
subsequently pressed for a constitutional anmendment mandating non-partisan
el ections. 62

As a result of these reforns, lIdaho judicial elections, until the 1990s,
were |largely removed fromthe political process. Prior to the 2000 el ection, no
i ncumbent justice had been voted out of office for over 50 years.63 Therefore,

i ncumbent justices faced little real prospect of retribution at the polls for
politically unpopul ar decisions. Furthernore, the process for selecting new
justices was largely nonpolitical as well. Fromthe md 1960s, with the
exception of two justices who died in office, every justice resigned his seat
rather than retiring at the end of his term64 As a result,

the Judicial Council selection procedure nentioned above was used to sel ect
every new justice

over this period.

In 1998, for the first tinme in 30 years, the State held an election for an
open seat on the Court. In that contentious race, Wayne Kidwell, who was
publicly associated with the Republican Party, defeated M ke Wetherell, who was
identified as a Denbcrat.65 The 1998 race nmarked the energence of a new,
essentially partisan judicial electoral process in Idaho. As described bel ow,
the partisan character of the electoral process increased in the foll ow ng
el ection.

The 2000 Candi dat es.

The 2000 judicial race pitted Justice Cathy Silak against an |daho
District Court Judge, Dan Ei smann. Ei snann won the contest by a nargin of 60 to
40 in the primary held on May 23rd.

Denocratic Governor Cecil Andrus appointed Cathy Silak to the Idaho Court
of Appeals in 1990 and appointed her to the Suprene Court in 1993.66 |In 1994,
she won re-election to the Court in a race agai nst Wayne Kidwell (who would
successfully run for a seat on the Court in 1998). Prior to her appointnent to
the bench, Silak served as a prosecutor in the offices of the U S. Attorneys in
New York and |Idaho and had a private |aw practice. She graduated from New York
University and Boalt Hall Law School. Imediately prior to becom ng a judge
she was Associ ate General Counsel of Morrison-Knudsen Corp., a |large engineering



and construction firm Justice Silak was the first woman to sit on the |daho
Suprene Court.

Justice Silak was fairly easily identifiable as the Denpcratic candi date.
She had been appointed to office by a Denocratic Governor. She also had narried
i nto what one newspaper reporter referred to as a “prom nent |daho Denocratic
famly.”67 1In addition, Silak’'s volunteer work for the ACLU prior to joining
t he bench arguably suggested she had liberal political |eanings, an argunent
repeat edly advanced by Ei smann’s supporters during the canpai gn. 68

Dan Ei smann had deeper roots in lIdaho than Silak, having received both his
bachel or and | aw degrees fromthe University of |daho.69 He served as a
Magi strate Judge for Owhee County for about a decade, and in 1996 was appoi nted
Ada County District Judge. Eismann described hinself
as a born again Christian of nearly twenty years, 70 and, as di scussed bel ow,
garnered major political support fromthe |Idaho Christian Coalition, which
reportedly distributed thousands of voter guides advocating his election over
several Sundays preceding the election. Ei snann was easily identifiable as the
Republ i can candi dat e.

Bef ore running for the Suprene Court seat, Judge Ei smann was best known
for his actions in the lIdaho school funding litigation. Like nmany other state
constitutions, the Idaho Constitution prescribes basic standards for the state
system of public education.71 In a replay of simlar litigation in other
states, ldaho school districts brought suit alleging that the |egislature had
failed to live up to its constitutional obligation to “provide a neans for
school districts across the state to fund facilities that provide a safe
envi ronnent conducive to learning.”72 Judge Ei smann dism ssed the case. On
appeal , the Suprene Court issued a unaninmous ruling reversing Judge Ei snmann’s
decision and returning the case for trial on the plaintiffs’ clainms. Rather
than conduct the trial nmandated by the Suprene Court, Judge Ei smann fornmally
withdrew fromthe case. “I took an oath to uphold the Constitution,” he said.
“To follow the court’s directive | would violate my oath of office.”73

In general, of course, a trial court judge is bound by the Iegal rulings
of a superior appellate court. For a trial judge to refuse to hear a case based
on his view that the appellate court has nade an erroneous legal ruling is
extrenmely rare if not unprecedented. |If nany judges acted so willfully, the
adm ni stration of justice would be seriously underm ned.

Anot her striking aspect of Judge Ei smann’s candi dacy was the fact that his
brother-in-law, Barry Wod, was the presiding judge hearing the |ong-running
Snake River Basin Adjudication case.74 As nentioned, a Suprene Court ruling in
t hat case authored by Justice Silak was the focal point of Judge Ei smann’s
canpai gn agai nst Silak. Thus, were appeals in this case to cone before the
Suprenme Court, Justice Eismann woul d be revi ewi ng decisions by his brother-in-
law in the very case that was the central issue in his election campaign. To
nmake natters nore conplicated, the Nez Perce Indian tribe filed
a notion to disqualify Judge Wwod fromthe case on the ground that he fail ed,
prior to accepting appointnent as presiding judge, to disclose to the parties
that he and menbers of his famly (not including Ei smann) held water clainms that
could be adversely affected by recognition of the Nez Perce’s clainms.75 Judge
Wbod deni ed the disqualification notion.76 But he granted the Nez Perce’s
request for permssion to take the disqualification issue to the Suprene Court,
and the Suprene Court issued an order allow ng the appeal on July 19, 2000.

During the course of the canpaign, when questions were raised about the
propriety of potentially sitting in review of rulings made by his brother-in-
| aw, Judge Ei smann said he would not recuse hinmself if elected to the Suprene
Court. “As long as we do not discuss the cases, which we aren't, there’'s no
requi renent” that he recuse hinmself, he stated. 77

On August 31, 2000, the Idaho Suprene Court issued an order renpvi ng Judge
Whod fromthe Snake River case.78 This action followed an opinion by the |daho
Judi cial Council concluding that it would be a conflict of interest for Justice
Ei smann to sit in review of his brother-in-law s decisions, and a subsequent
announcement by Justice Ei smann that he woul d recuse hinself fromthe Snake
Ri ver case in order to abide the Council’s decision.79 As between the renoval
of Justice Ei smann or Judge Wod, the Suprene Court apparently preferred the
renoval of Judge Wbod.

Anot her controversial issue in the Idaho judicial contest was race. At a



canpai gn appearance in ldaho Falls, Judge Ei smann chal |l enged the view that the
death penalty is not being fairly applied across racial |ines, arguing that
statistics supporting this view fail to take into account all relevant factors.
According to a reporter’s sumary of his remarks: “Wen blacks kill whites it is
often during the commission of a crine, such as theft, E smann said. But when
whites kill blacks the parties often know each other and the crime is commtted
in a heated nonment, a notive that carries a | esser sentence than murder
conmitted during theft or a drug deal.”80 |In other words, according to this
view, white nmurderers are generally |ess deserving of severe puni shment because
they tend to know their victinms. Not surprisingly, this sweeping, inmplicitly
raci st comment generated a good deal of negative comment. A columist for the
Lewi ston Morning Tribune wote: “Wien | hear sone sincerely believed racial myth
uttered in public, it makes ny head spin. How could anyone in this day and age
still buy into stuff l|ike that?"81

Based on public reports to date, Silak and Ei smann rai sed approxi mately
equal anounts in direct canpaign contributions.82 Mny of the contributors to
both candi dates are difficult if not inpossible to categorize in terns of
financial interest or political orientation. However, it is apparent that a
good deal of Justice Silak's support cane from prom nent Denobcratic party
figures and such interest groups as the Idaho Trial Lawyers Association.83 It
is al so apparent that Judge Ei smann’s maj or supporters included Republican party
| eaders, resource industries and agricultural Interests.84 1In addition
according to press accounts, Eismann raised nearly one-quarter of his canpaign
fund fromthe chairman of the Idaho Christian Coalition and four menbers of her
famly. 85

Apart fromthese direct canpaign contributions, Judge Ei smann’s canpai gn
was boosted consi derably by extensive “independent expenditures” by various
di fferent groups on advertising and tel ephone polling. The exact anount of
t hese i ndependent expenditures is basically unknown and unknowabl e, but was
al nost certainly in the hundreds of thousands of dollars.
The Snake River Water Rights Decision

The contest for Justice Silak’s seat on the Suprene Court began, in
effect, with a blistering editorial on October 14, 1999, in The Idaho Statesman,
one of the state's |largest papers.86 The subject of the editorial was the
Court’s decision a few weeks earlier upholding, by a 3 to 2 vote, a claimby the
United States governnent to federal “reserved” water rights in three designated
wi | derness areas (Frank Church River of No Return, Gospel Hunp and Sel way-
Bitterroot) and in the Hells Canyon National Recreation Area.87 Justice Silak
was the author of the mmjority opinion.

The Idaho Statesman editorial was remarkably blunt. “Through the hand-
wringing over ldaho's water rights,” the editorial began, “there is one quick-
fix solution available to voters: elect a new Suprene Court Justice.” The

editorial pointed out that Justice Silak was up for reelection, and “[t] hat

| eaves an openi ng for anybody who thinks she was in error.” And then, driving
hone the point, the editorial observed that “all it takes is one change on the
Suprenme Court — one individual who denponstrates a greater sensitivity to what's
at stake, which is lIdaho' s water sovereignty.”

The striking feature of this editorial is its disregard for whether
Justice Silak’s opinion properly applied the relevant law to the facts of the
case. Instead, the editorial addressed the Court’s decision as if it were
purely a matter of political judgnent. “Silak should be aware,” the editoria
warned, “that there it isn’'t a single lIdaho politician in the last 30-plus years
— Denocrat or Republican — who would dare to run on the platformto allow the
federal governnent to control every drop of water in designated areas of the
state.”

In a nutshell, the “reserved water rights” doctrine holds that when the
United States “reserves” land fromthe public domain for some special purpose it
can also reserve a sufficient quantity of available water to serve the purposes
of the reservation. Reserved water rights nmay be either express or inplied.
Even in the absence of explicit |anguage in congressional legislation, the U S.
Suprenme Court has said, an intent to reserve water will be inferred when the
wat er reservation is necessary to fulfill the purpose of the | and reservation

In its October 1 decision, the Supreme Court, affirming the trial court,
concluded that the United States could claimreserved rights in the water



flowi ng through the wi |l derness and recreation areas as of the date the areas
were created between 1964 and 1980. The Court also ruled that the United States
was entitled to claimthe entire unappropriated flowin order to fulfill the
purposes of the reservations. The Court’s recognition of this claimmeant not
only that the United States coul d bl ock water devel opnent inside the areas, but
al so devel opnent outside the areas that woul d inpinge on the federal water
rights. Because nost of the affected areas were in the headwaters of the

af fected streans, this aspect of

the ruling had little practical significance. However, in the case of the Sal non
Ri ver and the River

of No Return WIlderness, the ruling did potentially affect various upstream
devel opnent s out si de

the wi |l derness area. Mreover, because the ruling recognized the United States’
right to claimall remaining water flows as of the date the w | derness area was
created, the ruling could, at least in theory, force the cancellation of sone
establ i shed water uses in the upper reaches of the Sal nbn River.

Chi ef Justice Trout and Justice Walters concurred in Justice Silak’s
opinion. Two justices (Kidwell 88 and Schroeder89) filed vigorous dissents.

They agreed that the |egislation establishing the national recreation area

i ncluded a reserved water right, but argued that the WIderness Act created
neither an express nor an inplied water right in the three wilderness areas.
They al so di ssented on the issue of the anmbunt of water reserved. To the extent
the United States was entitled to claimwater rights in any of the areas, they
argued, the government had to prove how much water was actually necessary to
fulfill the reservation purposes.

Shortly after the Court issued its ruling, the state, Potlatch
corporation, the cities of Salnon and Challis, three m ning conpani es and
fourteen irrigation districts filed requests that the Court rehear the case. 90
On Novenber 30, 1999, the Court granted the request, a step that requires the
concurrence of at |east one nenber of the majority. The case has now been
reargued and is pending a deci sion

As di scussed, the charge that Justice Silak's authorship of the decision
refl ected bias on the water rights question was belied by the fact that Justice
Silak joined in another decision issued by the Court the sane day rejecting the
United States’ claimto a reserved water right in federal |ands adm nistered by
the U S. Forest Service.91 Moreover, a few nonths later, Justice Silak joined
in another Court decision rejecting a claimby the United States to a water
right to support a national wildlife refuge.92
The El ectoral Contest.

Fol |l owi ng the publication of The Idaho Statesman editorial, a steady
torrent of public criticismrained down on the Court. A board nenber of a |arge
irrigation district in southern lIdaho said, “this is setting a precedent that is
untenable. W can’'t live with it. No citizen in the Snake River Plain
can live with this decision.”93 The mayor of Sal non, |daho, upstream of the
Ri ver of No Return Wlderness called it a “devastating and perpl exi ng
decision.”94 A representative of the Farm Bureau Federation said the
organi zation was “astounded with this ruling.”95 On the other hand, there also
were dissenting views about The Idaho Statesman’s editorial. One letter to the
editor remarked, “What is inexcusable is that you think she shoul d deci de cases,
not to what she believes the law to
be, but to what she believes the voters want.” 96

Judge Ei snmann effectively launched his canpaign to unseat Justice Silak
despite the officially “non-partisan” nature of Idaho judicial elections, by
appeari ng and speaking at a Republican Party fund-raising banquet in Idaho Falls
on February 12, 2000. Newspaper accounts of the event indicate that Ei snann did
not explicitly discuss the water rights case, but it was clearly the target of
his remarks. Eismann said the “courts with increasing frequency have been
pushing political agendas with decisions ‘that reinterpret the Constitution.’”97
“They don’t trust the people,” he said. “Those kinds of justices should be
renoved fromoffice.” In another statenent highlighting the inportance of the
wat er case, a Republican official at a neeting prior to the banquet called for
Silak’s renmpoval, stating: “W anticipate having an opponent for her so you wl|
have a choice... In this instance you better get out there and vote or you’'l
be pretty dry.”98



A few weeks later, former Suprenme Court Justice Robert Huntley, an active
menber of the Denocratic party, filed a conplaint with the prosecutor for the
county in which the fund rai sing event occurred.99 He alleged that Ei smann had
violated the constitutional provision that candidates “shall not be nom nated
nor endorsed by any political party.”100 Violations are punishable by a $1, 000
fine, up to five years in prison, or both.101 Huntley also submitted a copy of
the conplaint to Attorney General Al Lance and others. In explanation of his
decision to file the conplaint, Huntley wote: “This type of conduct is very
serious in that it constitutes an invasion of the independence of the judiciary
and will result in judges being fearful of the political consequences if either
they wite or enter unpopul ar rulings or happen to be former nenbers of a
mnority political party.”102

No charges were ever brought as a result of the conplaint, perhaps in part
because of a letter the Attorney Ceneral’'s deputy chief of staff sent to Robert
Huntl ey asserting that the |aw had not been broken.103 According to public
accounts of the letter, the deputy chief of staff contended
t hat Republican | eaders speaking out in favor of Ei smann’s candi dacy at the
Republ i can party event did not constitute party endorsenment.104 Furthernore, he
asserted that there could have been no violation of the prohibition against
nom nating or endorsing judicial candi dates because the event occurred before
the May primary. “Therefore,” he wote, “no ballot has been created, used or
voted on in which the nane Judge Ei smann, or any other judicial candidate was
acconpani ed by
any party designation.” As Huntley pointed out in response, the argument was
fall aci ous because the Suprenme Court race was going to be decided in the primary
given that there were only two candidates in the race. Under the reasoning of
the Attorney Ceneral’s office, the constitutional prohibition against partisan
nom nati on or endorsenent of a judicial candidate is neaningless in
any race in which there are only two candi dates and the sel ection process is
conpleted prior to the general election.105

Later, a few weeks before the election, another controversy erupted over a
guestionnaire submtted to the candi dates by the Idaho Christian Coalition
asking for their responses to dozens of questions.106 Justice Silak declined to
respond to the specific questions posed but requested that the coalition include
inits voter guide a statenent to the effect that she had taken and severa
times reaffirmed an oath to uphold the Idaho and U.S. Constitutions.107 When
the coalition criticized her for not responding, she called the criticism
m sl eadi ng and asserted that it would be inproper for her to provide answers to
many of the coalition’s questions. According to press accounts, the coalition
asked such questions as whether the candi dates “are pro-life or pro-choice,
conservative or liberal, or believe God' s |laws have a higher authority than
state and federal |aw.”

Judge Ei snann apparently did provide answers to at |east sone of the
guestions on the questionnaire, but neither he nor the coalition would rel ease
the responses. However, in a newspaper interview, Judge Ei smann provided a
synopsis of his answers. 108 For exanple, in response to the question “Do you
believe in the fact that god created all the heavens, earth, creatures, plants
and man?”, he answered, “l have studied evolution in great detail. | think you
can prove scientifically that evolution has not and cannot occur.” Question
“Do you believe in the fact that man evolved fromlife fornms in the sea?”
answer: “You would have to have an oxygen-free atnosphere for anything like that
to have occurred. The evidence is that this Earth has never had an oxygen-free
environnent.” Question: “Vis-a-vis abortion, are you ‘Pro-life?”; answer: “I
thi nk abortion is norally wong.”

This controversy pronpted the filing of another conplaint, this tine by
Silak supporter Scott Reed, an attorney in private practice in Coeur d' Al ene,
with the state Judicial Council.109 Reed asserted that E smann had viol ated the
official rules of judicial conduct by answering the questionnaire. He pointed
to an August 12, 1998, letter fromthe Judicial Council to candi date M ke
Wet herell responding to an inquiry Wetherell had made about the appropriateness
of questionnaires he had received soliciting his views on such i ssues as gun
control, capital punishment and abortion. The Council’'s 1998 letter stated: “It
is not appropriate for a judicial candidate to respond to such questions or
surveys. However, a candidate nmay respond to general questions concerning the



candi dat e’ s background, education, qualifications, experience and genera
phil osophy on the law.” Judge Ei snann called Reed’ s conplaint a “politica

attack” and said, “lI don’t know of anything that says a judge can't express his
religious beliefs.”110 As of the date of publication of this report, the
conplaint was still pending.

In perhaps the nmost controversial aspect of the race, in the last few
weeks before the el ection an obscure South Carolina-based group financed an
illegal “push poll” designed to sway voters against Justice Silak based on her
opinion in the Snake River case.111 A push poll is an organi zed canpaign to
reach individuals by tel ephone in order to influence their vote, but is
conduct ed under the guise of an informational survey. It is nomnally a “poll,”
but inreality it is designed to “push” voters in favor of a particular
candi date. The script of the push poll directed at Silak was rel eased by the
| daho representative of the effort:

“Hello, M XX? This is XXX calling. |I'mconducting a brief survey. Can | ask
you one question? Do you support the nove by the courts to transfer contro
over ldaho water rights to the federal governnent?”

Resi dents who answered ‘no’ were told; ‘Your opposition to the federal power
grab of |daho

water is inmportant. You see, at the May 23 election, |Idaho voters will be
deciding who will serve on the state supreme court. The current judge, Cathy
Silak, is the person nobst responsible for handing over |daho water to the
federal agents. Her opponent is Dan Ei snann. Judge Ei smann opposes this

gi veaway. He is a solid defender of individual freedomand has a record of
being fair and honest.

The caller was then asked: ‘Can we count on you to go to the polls on Tuesday
May 23rd and vote for Dan Ei smann for state Suprene Court? "112

I mredi ately after the polling began, Silak’s canpaign brought suit
alleging a violation of a state law requiring pollsters to identify to the
peopl e being polled the person or group paying for the poll.113 On May 16, a
District Court judge ruled in favor of the Silak camnpaign, issuing a restraining
order barring further polling. But the judge rejected the canpaign’ s request
that the sponsors of the poll re-tel ephone all those they contacted to inform
t hem who paid for the poll

Who or what was behind this push poll remains nysterious. The poll was
nom nal |l y sponsored by an organization called the Citizens for TermLinits |Idaho
Canpai gn, based in Hayden Lake, |daho.114 The actual tel ephoning was conducted
by a Pennsyl vani a- based tel emarketing firm According to Dan Mrgan, |eader of
the Idaho termlimts group, the poll was funded by a $50,000 check from Lyl e
Coggan of the Denocracy Fund in South Carolina. Research efforts to further
identify Coggan or the Denpcracy Fund have so far been fruitless. 115

Finally, in the | ast few days of the canpaign, a virtual advertising blitz
was nounted agai nst Silak by a nunber of groups opposed to her reelection. A
political action commttee called “Concerned Ctizens for Fam |y Val ues” began
runni ng full-page newspaper ads across the state on the Sunday before the
election stating, in large letters: “WII| partial birth abortion and sane-sex
marri age becone | egal in Idaho? Perhaps so if |iberal Suprene Court Justice
Cathy Silak remains
on the Idaho Supreme Court?”116 The ads then went on to suggest that Silak’s
past invol verent
with the ACLU in Idaho indicated that she m ght support national ACLU positions
on abortion and honmpbsexuality. Print and radio advertising run by gun advocates
suggested that Silak would support gun registration and al so opposed her
reel ection. 117 Ei smann di savowed any know edge of or control over these
i ndependent efforts on his behalf, though sone argued he was | ess forceful than
he m ght have been in objecting to them 118 Justice Silak called thema
“smear,” enphasizing that the ads discussed i ssues which the Court had never
addressed and on which she had not stated a view 119
The Mantra of Judicial Activism

One final, striking aspect of the race, and a point that only becomnes
clear after review ng scores of news accounts of the election, is the consistent
focus by Judge Ei smann and his supporters on the issue of “judicial activism?”
From t he day he announced his campaign and in virtually every
public statenment thereafter, Judge Ei smann and his supporters attacked what they



called “judicial activism”120 |In enphasizing this thene, Ei snann’s canpai gn
borrowed a page from Republican or Republican-|eaning judicial candi dates across
the country.

It was of little consequence that Justice Silak asserted that she was a
“strict constructionist,”121 and repeatedly affirnmed, | am “not an activi st
judge.” 122 Like proverbial denials of wife beating, Justice Silak's protests
about the charge of “judicial activisni appeared to reinforce her opponent’s
nessage.

Based on the actual positions of the candidates, there was little reason
to think that Justice Ei smann would be a | ess “activist” nenmber of the Court
than Justice Silak. |Indeed, if anything, based on his history and canpai gn
platform Justice Ei smann seens likely to be nore activist than Justice Silak
For exanple, Eismann’s refusal to accept the Supreme Court’s binding
interpretation of the Idaho Constitution in the school funding case represents,
by any standard, a highly “activist” judicial step.123 Hi s open politica
advocacy, despite his position as a judge, of “pro-life” positions that are
i nconsistent with binding U S. Suprene Court precedent on the issue al so appears
to smack of activism And with respect to the central issue in the race, the
Snake River case, the thrust of his canpaign’s criticismof Justice Silak’s
opi nion was not that it was wong as a matter of |law but rather that it was out
of step with sentinments of Idaho voters; a justice who endorses deciding cases
based on popul ar sentinment rather than | egal precedent would seemto fit the
definition of a judicial activist. 1In the end, it is difficult to discern any
legitimate content to the charge of “judicial activist” made by Judge Ei snann
and his supporters against Justice Silak

One newspaper col umist conmmented on the apparent contradiction between
Judge Eismann’s stated fidelity to “strict construction” and his cavalier
approach to conplying with Idaho's constitutional guarantee of a “non-partisan”
election. Referring to Judge Eismann, Bill Hall wote, “These constitutiona
wobbl i es now t hunbing their noses at the requirenment are fair-weather friends of
strict construction. They are | aughing up their dark sleeves at the virtue of a
non-partisan judiciary.”

Loui si ana.

For the | ast decade, the Louisiana busi ness comunity has waged an
aggressive canpaign to renake the state's el ected Suprene Court. Gven the
i mportance of petrochemical and related manufacturing in Louisiana, it is hardly
surprising that this effort has been driven in part by the business comunity’s
concern about environnental regulation. Recent decisions by the Court suggest
t hat the canpai gn has succeeded in producing a Court that is decidedly
unsynpat hetic to environmental protection concerns. |n one action that has
drawn national press attention, 124 the Court, at the urging of the business
conmuni ty, issued new rules governing |aw student participation in litigation
matters. These new rul es have seriously underm ned the environnental |aw
clinics at the state’s | aw schools and reduced the public’s al ready nodest
capacity in Louisiana to enforce environmental regul ations.

Judi cial Electoral Politics in Louisiana.

The seven justices on the Louisiana Suprenme Court are elected in openly
partisan el ections held
in seven districts across the state.125 The seven justices are elected for ten-
year terns on a two-year cycle. 126 |f a vacancy occurs in a non-el ection year
the Court appoints a tenporary replacenment, and
the Governor calls for an election.127 Circuit Court Judges, divided into four
circuits, are also elected to ten-year terns. 128

Over the |l ast half-dozen years, the conposition of the Supreme Court has
changed dramatically, giving the Court a decidedly nore “conservative” tilt. In
1994, Justice Victory, with the support of the Louisiana Alliance of Business
and Industry, the Louisiana State Medical Society, and other business groups,
won el ection to an open seat on the Court.129 In 1996, two business-backed
candi dates, Justices Knoll and Traylor, unseated two relatively libera
opponents, Justices Bleich and Watson. Knoll publicly |abel ed her opponent,

Wat son, as “one of the nobst liberal judges” on the Court and clained that with
her election “there will be a change in the court philosophically.”130 Trayl or
descri bed his opponent, Bleich, as a “liberal,” and asserted, “I’Il bring a nore
conservative voice to the Supreme Court.”131



In 1998, the Louisiana Alliance of Business and |ndustry and ot her
busi ness groups | aunched a vigorous -- but ultimtely unsuccessful — canpaign to
unseat Chief Justice Pascal Calogero. Despite its success in supporting openly
pro- busi ness candi dates for the Court, the business community concluded that the
Chi ef Justice renmmi ned an inportant and sonetines deci sive vote agai nst business
interests. 132 Cal ogero was opposed by Judge Charl es Cusi mano, who ran wth
strong financial backing fromthe business community. Calogero received 49% of
the vote in the Cctober prelimnary election while Cusimano received 41% and
Bill Quigley, an independent candi date enpl oyed by the Loyola Poverty Law
Center, received 9% Under Louisiana |aw, Calogero’s failure to receive a
majority of the votes cast neant that a run-off election was required . Rather
than face certain defeat, Cusinmano w thdrew, handing victory to Cal ogero.

Wil e a defeat, Chief Justice Calogero’' s reelection was hardly a tota
| oss for the business community. As described bel ow, over the course of the
el ecti on canpai gn busi ness groups were sinultaneously petitioning the Court to
pl ace new restrictions on | aw school clinics which help citizen groups enforce
environnental |aws against polluting industries. Prior to the election, the
Court, led by Chief Justice Calogero, granted the petition. Not surprisingly,
this action created at | east the public inpression that the Chief Justice jolned
inthis action to insulate hinself frompolitical attacks fromthe business
conmunity and thereby help ensure his reelection

The 1998 canpai gn was described in the press as “nasty, expensive” and
“without respite”133 and full of “biting television ads and a sea of gl ossy
canpai gn posters.”134 Cal ogero supporters filed a suit to stop the Cusi nmano
canpai gn from passing out literature publicizing Calogero’ s dissent in a case
chal l enging the inposition of the death penalty for a rape involving a victim
bel ow t he age of twelve.135 Because the case was still pending in the courts,
Cal ogero’s supporters argued that it was a violation of judicial ethics to
di scuss the case. The judge presiding over the case issued an injunction
agai nst the use of the ad and the Cusinano canpaign pulled it.

On the other side, Chief Justice Calogero’s canpaign ran an ad and direct
mai | canpai gn accusi ng Judge Cusi mano of being soft on crime, and criticizing
himin particular for the allegedly |ight sentence he neted out to a convicted
rapi st, a charge Cusinmano called fal se. 136 Cal ogero al so accused Cusi mano of
aut hori zing forecl osures of hones subsequently purchased by a conpany in which
Cusi mano held a financial stake.137

Candi dat e Qui gl ey suggested that his opponents’ resources would be better
spent in buying television time for a public discussion of the issues rather
than in purchasi ng ads which “denean” the office and nake the canpaign “like the
Jerry Springer show. ”"138

As in other states across the country, the cost of running for judicia
of fice in Louisiana is becom ng exorbitant. The cost of a Louisiana Suprene
Court race now approaches $1 mllion dollars.139 |In 1998, Judge Cusi mano spent
about $650, 000 in his canpaign; had he conpeted in
the run-off, he would have been forced to spend several hundred thousand dollars
nore. 140 Chief Justice Cal ogero spent $900, 000 on his canpaign and expected to
have to spend anot her $200-300,000 in the run-off. Bill Quigley, who did not
accept contributions over $500, raised only
about $80, 000. 141

Not surprisingly, given special interest groups’ increasing involvenent in
judicial elections, a 1998 survey conducted by the University of New Ol eans
found that 80 percent of state residents surveyed thought the Louisiana Suprene
Court was too influenced by politics.142
The Loui siana Alliance of Business and | ndustry.

The major force behind the effort to make the Loui siana Suprene Court nore
“busi ness friendly” has been the Louisiana Alliance of Business and Industry (or
“LABI").143 Created in 1975 by a consolidation of the Louisiana Chanber of
Commer ce, the Louisiana Manufacturers Association, and the Louisiana Public
Affairs Council, LABI has enmerged as the domi nant voice of business in
Loui siana. LABI has pronmpted, anmong other things, “right to work” |egislation
limtations on workers conpensati on renedi es, |owering of unenpl oynent and
wor kers conpensati on taxes, and protection of business tax incentives. 144

LABI has managed to skirt Louisiana s canpaign finance | aws by creating
mul tiple PACs. The maxi mum a judicial candidate can receive fromPACs is



$50,000. A PAC classified as “large” can contribute $10,000 per candi date, and
a “small” PAC can contribute up to $5, 000 per candidate. LABlI has established
four PACs, two of which are categorized as |arge (SOUTH and WEST PACs) and two
of which are categorized as small (NORTH and EAST PACs). PAC contri butions,

t hough i nmportant, do not include LABI's significant “independent expenditures,”
including its investnment in producing a report evaluating the justices’ pro-
busi ness voting patterns (di scussed bel ow).

Cal ogero charged that Judge Cusi mano was “a handpi cked candi date of the
Loui si ana Associ ati on of Business and Industry, trying to change the conpl exi on
of the Suprene Court,” an accusation the organization did not deny. 145 Cusi nmano
was in fact supported by LABI, its four PACs, and a number of its nmenber
conpani es. LABI's SOUTH PAC endorsed Cusimano the day he entered the race. 146
LABI's PACs ultimately contributed $26, 000 to Cusi mano’s canpai gn, close to the
maxi mum al | owed. 147 Cusi mano descri bed hinsel f as a candi date who woul d bring
“a phil osophy that understands business” to the Court. 148

Envi ronnental issues have been a consistent focus for LABI. |n 1998, LABI
announced an effort to inmprove the Louisiana business community’ s environnmenta
i mmge. The Baton Rouge Advocate commented on this effort skeptically,
observing, “The environmentalists will rightfully point out that rmuch of the
progress on the environnental front in the last two decades has cone in the face
of stiff opposition from big business.”149 LABI also has joined with other
busi ness groups around the country in expressing opposition to the Kyoto treaty
on global warming, arguing that it would lead to a “total end to the increase in
i ndustrialization capacity in this country.”150 Finally, LABI took a lead role
in | obbying for environnental self-audit |egislation, which would have i muni zed
busi nesses fromliability for environnmental violations discovered and reported
by the conpani es thensel ves. 151 Thus, LABI’s advocacy in the context of the
state electoral process is consistent with LABI's overall public policy agenda.

LABlI has been strikingly frank in its preference for a nerit selection
process for state judges and al so about its unwillingness to forego
participating in the electoral process that currently exists. 1In the early
1980s, LABI supported legislation to establish a judicial appointnent process
but also threatened to start treating judicial elections |ike any other election
contest if the selection process did not change. 152 True to its word, follow ng
the failure of the reformlegislation, and assertedly for the primary purpose of
of fsetting contributions to judicial candidates by trial |awers, LABI joined
the judicial electoral fray in the early 1990s. 153

LABI al so has been candid about its objectives as a participant in the
judicial electoral process.

In 1994, LABI president Dan Juneau conceded that LABI was seeking to use its
financial power and political clout to influence the Court, stating, “We don't
choose to make our judicial systemin this state above influence.”154 LABI has
contended, “If the Legislature continues to resist sone formof nerit selection
for judges, which is the obvious reformthat is needed to insulate judges from
t he unavoi dabl e i nfluence of special interests, the business community nust
remain actively involved in the judicial election process.”

LABI has publicly expressed the viewthat its activities have had a
positive effect on the Suprene Court from a business standpoint. For exanple,
LABI's political director told a reporter that certain recent Suprene Court pro-
busi ness rulings “wouldn’t have happened as they did” in the absence of LABI’'s
efforts on behalf of certain judicial candidates. 155
Judi ci al Eval uati ons.

Loui si ana has seen two independent judicial evaluation projects. The
st, in 1996, was produced by the Okl ahoma-based Center for Judicial Review
R). The second, 1 n 1998, obviously borrowing the idea from CIR, was produced
t he Loui siana Alliance of Business and Industry (LABI).

The 1996 eval uation followed the sane basic pattern as all the other
eval uations produced by the Okl ahoma group. The report |ooked at decisions from
t he Loui siana Suprene Court over the last ten years in environnmental cases and
six other areas, and ranked the justices in terms of their pro-business votes
from100%to 0% Cases were chosen with i nput fromunspecified “business
| eaders and | awyers.”156 Justice Victory, who won election in 1994 with
busi ness backing, received a 67%rating; Justice Marcus a 54%rating; Justice
Kinball a 38%rating; and Justices Cal ogero and Lenmon tied with the | owest
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score of 33% 157 Justices Knoll and Traylor, elected in 1996, were not included
in the evaluation, presumably because they were involved in too few cases to
provi de a reasonable sanple. |n the environnent category, Chief Justice

Cal ogero received an 80% rating, a higher pro-business score than he received in
any other category.

LABI took over the work of conducting judicial evaluations in 1998.158
LABI's analysis of judicial voting patterns was even nore sinplistic than the
anal ysis by the Okl ahoma group. The LABI eval uati on was based on a “panorana”
of 50 cases over a 25-year period involving “key econoni c devel opnent issues.”
LABI assertedly chose the cases based on what it called a “comon thread,”

i ncludi ng decisions *“creat[ing] new theories of law, " “expand[ing] existing

| aws beyond their original scope,” and creating law “contrary to |egislative
intent.” The LABI analysis did not break the cases down into separate
categories but rather gave each judge a single global score. LABI publicly

rel eased its analysis in September 1998, shortly before the prelininary election
in early October, presunably to ensure that it had the greatest possible inpact
on the outcomne. 159

LABI assigned the justices the followi ng “pro-busi ness” scores: Justice
Traylor (100% Justice Victory (86%, Justice Knoll (60%, Justice Marcus (51%,
Justice Kinball (44%, Justice Johnson (44%, Justice Lenmon (16%, and Chief
Justice Calogero (3% . Especially given the very small nunber of cases examn ned
by LABI, and the even snualler subset of cases used to eval uate recent
appoi ntees, the reliability of the evaluation is open to substantial doubt. A
skeptic m ght question the conclusion that the three successful LABI-backed
candidates in the 1990’'s, Justices Traylor, Victory and Knoll, received the
t hree hi ghest pro-busi ness scores, whereas Chief Justice Cal ogero, whom LABI had
targeted for defeat in 1998, received a pitiful pro-business rating of only 3%

In order to defend hinself against LABlI's charge that he was anti -
busi ness, Calogero pointed to the relatively low, but still substantially higher
33% pro-busi ness rating he had received fromthe Center for Judicial Reviewin
1996. 160 1In fact, others rejected the view that Cal ogero, though apparently not
as reliable a business supporter as sone other justices, could fairly be
characterized
as “anti-business.” The New Ol eans Chanmber of Commerce endorsed him for
reelection in 1998. Moiyreover, as discussed, the Center for Judicial Reviews
1996 eval uati on gave Cal ogero an 80%
pro-busi ness rating based on his votes in environnental cases. |[|f Cal ogero
coul d be viewed as
anti-business, it was only in conmparison with the explicitly pro-business
candi date LABI favored to replace Cal ogero.

It is difficult to gauge the actual effect of the rel ease of the LABI
analysis. Certainly there
was a great deal of press coverage of LABI’'s report and the ensui ng controversy.
Judge Cusinmano publicly cited the Chief Justice’'s lowrating in the LABI study
as a reason to vote against him and argued that the report substantiated his
charge of “judicial activisni against Cal ogero. 161
Sacrificing Environmental Law at the Altar of Judicial Politics.

G ven the environnental challenges Louisiana faces, it is no surprise that
environnental |aw and regul ati on have been at the center of the battle over the
conposition of the Louisiana Suprene Court. In 1998, Louisiana was second only
to Texas on the Toxic Rel eases |Inventory, a conprehensive |ist maintained by the
U. S. Environnmental Protection Agency of toxic chemicals released into the
environnent. Louisiana's gulf shore is widely nick-naned “cancer alley” and the
M ssi ssippi River flow ng through Louisiana has been called the “chenica
corridor.”

The Suprene Court’s 1997 decision in Meredith v. |eyoubl62 provi des one
striking illustration of how the changi ng conmposition of the Court has affected
the outcone in environnental cases. The case arose fromthe decision by the
Attorney General to enter into contingent-fee contracts with private firms to
assist the state in prosecuting environmental damage cl ai ns agai nst polluters.
Under the contracts, the firns would retain a percentage of any financia
recoveries successfully recovered on the state’s behalf. The Attorney General’s
obvious notivation in entering into these contracts was to enlist the resources
and expertise of private law firms in helping to enforce the environnmental | aws.



The state association of oil and gas producers and sone of its nmenbers, who were
anmong the potential targets of this arrangenent, brought suit claimng that the

Attorney General |acked the legal authority to enter into this type of contract

for | egal services.

There is strong evidence that the plaintiffs’ ultinmate success in the
litigation challenging the contracts is attributable to the business community’s
successful efforts to elect nore “pro-business” justices to the Suprene Court.
Wil e the case was pending in the |ower courts, LABI and ot her business groups
succeeded in electing Justices Knoll and Traylor to the Court. 1In a decision
handed down in Septenber 1997, the Court ruled, by a 4 to 3 vote, that the
contracts were illegal.163 Justice Victory, who was elected in 1994 with
busi ness backing, wote the majority opinion, which was joined by Justices Knol
and Traylor (both elected in 1996) and concurred in by Justice Kinball. The
Chi ef Justice and two other relatively long-tine nenbers of the Court dissented.
VWiile it is inpossible to know how the case woul d have turned out if Justices
Knol |l and Trayl or had not defeated their opponents the year before, it seemns
nore |ikely than not that the outcone in Meredith v. |eyoub was detern ned by
t he Loui si ana business conmunity’s investnment of tine and resources in the
judicial electoral process.

The nost well-known fall out fromthe political contests over the
Loui si ana Suprene Court has been the Court’s 1998 order restricting the ability
of law students, working under the supervision of environnental |aw faculty at
the state’s | aw schools, to litigate environnental cases. The Louisiana Suprene
Court, like courts in many other states, has adopted a rule authorizing Iimted
participation in trial work “[a]s one nmeans of providing assistance to clients
unabl e to pay for such services and to encourage | aw schools to provide clinica
instruction in trial work of varying kinds.”164

The environnental law clinics operating pursuant to Rule XX have generated
political controversy as a result of their involvenent in litigation affecting
power ful business interests. |In the early 1990's, Louisiana Secretary of State
Kai M dboe filed a complaint with the Supreme Court about the activities of the
environnental law clinic at Tulane University School of Law, accusing the
students in the clinic of “lying to the state court and to the public about
environnental cases and with inproperly contacting state officials about
environnental |awsuits.”165 On behalf of the Court, Chief Justice Cal ogero
rejected M dboe’s request for an investigation, stating that “It was the feeling
of the justices that there is no need to either create an oversight conmittee or
to devel op standards of conduct different fromthose that are already
provi ded. " 166

Conpl aints | odged a few years |ater, based on the Tulane clinic's
assi stance to a group opposing
the construction of a new chem cal plant in their comunity, and foll ow ng
significant changes in the personnel on the Court, produced quite a different
outconme. The origin of the controversy was a proposal by the Japanese-based
Shi ntech corporation to construct a polyvinyl chloride and ethyl ene dichloride
plant in the Saint Janes Parish town of Convent. A local community group, the
St. Janmes Citizens for Jobs and the Environnent, opposed the plant, “on the
grounds that, as a small, |ower inconme and predom nantly African-Anmerican
conmuni ty, Convent was already host to a disproportionate share of chenica
facilities posing risks to both the environnment and to the health of |oca
i nhabitants.”167 After failing to gain |legal assistance from other sources, 168
the group enlisted the help of the Tulane clinic. The clinic represented the
St. James citizens group at hearings before the Louisiana Departnent of
Envi ronnental Quality in Decenber 1996 and January 1997. Despite the
obj ections, the Departnent issued pollution permts for the plant.

In May 1997, the Tulane clinic, on behalf of the St Janes Parish citizens
and other conmunity and environmental groups, petitioned the U S. Environmental
Protection Agency (EPA) to review the state’s decision under the Clean Air Act.
The clinic argued that the pernit violated state and federal air quality rules,
and also cited President Clinton’s Executive Order on environnental justice
designed to prevent ninorities fromhaving to bear the brunt of industria
pollution.169 In Septenber 1997, the EPA granted the petition and overturned
the state’s issuance of the permits to Shintech. Follow ng this decision
Shintech shelved its plans to build the plant.



The state governnent, |ed by Governor Foster, vigorously objected to the
clinic's efforts to halt the construction of the Shintech plant, which the state
had been supporting in a variety of ways, including by extending state tax
benefits to the conpany. 170 The Governor’s critics enphasi zed the fact that
Shintech had contributed $5,000 to the Governor’s canpai gn, and Shintech’'s
| obbyi ng and public relations consultants nmade simlar $5,000 contributions to
Foster’s canpaign. 171

Shortly after the Tulane clinic filed its petition with the EPA, Louisiana
CGovernor Foster reportedly urged a gathering of the New Ol eans Busi ness Counci
to withhold financial support from Tulane University until the clinic could be
“gotten under control.”172 At the sane neeting, industry |leaders reportedly also
urged the Business Council to wite a letter to the Suprene Court asking it to
restrict the activities of the Tulane clinic.173 1In a July 1997 talk radio
show, Governor Foster threatened to revoke the tax benefits Tul ane receives as a
non-profit educational institution and called the lawclinic staffers
“vigilantes” and the professors “a bunch of big fat professors draw ng paychecks
to run people out of Louisiana.”174 Foster was |ater quoted as stating, “Al
t he econom c devel oprment in the world is difficult if we find groups out there

to stopit. Al | ask is that you find some other way to train | aw students
ot her than bl ocking projects on strange theories.”175
O her state officials joined in the criticismof the lawclinic. In

August 1997, Kevin Reilly of

t he Loui si ana Departnment of Econom c Devel opnent, Governor Foster’s chief
[iaison on the Shintech project, sent a letter to the President of Tulane, the
board of trustees, and the university’'s deans. The letter accused the Tul ane
clinic of “legalistic guerilla attacks against environnentally responsible

i ndustry and the Departnent of Environmental Quality” and urged that “Tul ane
request the Louisiana Suprene Court to review the activities of [the law clinic]
to determine if the Cinic has overstepped the charter the Court originally gave
it.176

A nunber of business groups formally petitioned the Supreme Court to
i nvestigate the need for changes to Court Rule XX. Several nonths later, the
Supreme Court granted the petitions and ordered an investigation, not limted to
the Tulane clinic, but relating to all the clinics at the state’s | aw school s.
Foll owing a series of visits to the various clinics across the state, the Court-
appoi nted investigators apparently issued a report.178 However, the Court never
rel eased the report nor issued any findings that there had been a violation of
Rul e XX. Nonethel ess, in June 1997, the Court issued an anmended version of Rule
XX, limting the kinds of cases law clinics could take on in the future. The
amended rul es provided that clinics could only represent individuals naking |ess
than 125% of the federal poverty guideline or organizations in which fewer than
25% of the menbers made nore than that ampbunt. Al so, the anended rul es
prohi bited the clinics fromrepresenting any group affiliated with a nationa
organi zation. In addition to directly limting the pool of potential clients,

t he procedural requirenents to denmonstrate conpliance with these guidelines
created a major new adm nistrative burden for the law clinics.

The deans of Tul ane and Loyol a | aw school s, the Louisiana Bar Associ ation
and others objected to the new rules. Over the course of the next year, the
Court issued a series of npdest anendnments providing that the clinics could
represent individuals making up to 200% of the federal poverty guideline,
requiring that only 51% of a group’s nmenbers must be indigent, and lifting the
prohi bition against representing groups affiliated with national organizations.
Despite these changes, Louisiana still has the nobst restrictive rules governing
student law clinics in the country.179 As a result of the new restrictions, the
Tul ane clinic has had to turn down groups with environnmental conplaints but
i nsufficient resources to hire an attorney. 180

VWhat was the connection between the petitions to anend Rule XX and the
Suprenme Court race? Chief Justice Calogero insisted that the anended rul es
sinply restated established |aw, and that he
did not bend to political pressure in |aunching the investigation of the | aw
clinics.181 Nonetheless the timng of the order revising Rule XX, conbined with
the fact that the business groups seeking the revisions had declared their
intent to support a candi date agai nst Cal ogero, fostered the public inmpression
that the Chief Justice was notivated to revise Rule XX by a desire to defuse



criticism
fromthe business community.

| ndependent candidate Bill Quigley, a Loyola University |aw professor
entered the race prinarily to highlight the inmportance of the Court’s revisions
to Rule XX. He contended that the Court’s anmendnents to the rul es governing
student law clinics effectively shut the working poor out of the |ega
process. 182

The controversy over the Suprene Court’s restrictions on | aw schoo
clinics continues today. The Southern Christian Leadership Conference,
Loui si ana comunity groups, |aw school professors and students, and others
groups, all represented by the Brennan Center for Justice, filed suit against
t he Loui siana Suprene Court in federal court challenging the restrictions on
student practice as a violation of the First Arendnent. 183 The plaintiffs
al l eged that the amended rules infringed their right to free speech, to
association, and to petition the government for redress of grievances. In an
opi ni on handed down in July 1999, the court dismissed the conplaint, concluding
that none of the plaintiffs asserted a viable constitutional claim The court
recogni zed that the charge that the business conmunity had exerted inproper
political pressure was “in need of closer exam nation
and debate,” but asserted that “the forumfor addressing such questions is nore
properly a political one, not a judicial one.”184 “Furthernore,” the court
added, “in Louisiana, where state judges are el ected, one cannot claimconplete
surprise when political pressure sonehow nmanifests itself
within the judiciary.”185

The plaintiffs have appealed this ruling to the U S. Court of Appeals for
the Fifth Crcuit, where the case is now pendi ng. 186

The upshot of the political controversy surroundi ng the Louisiana Suprene
Court has been a profound underm ning of public confidence in the courts as an
institution. As a result of extensive special interest financing of judicia
el ections, Louisiana judges appear behol den to narrow partisan interests,
drawi ng i nto question the objectivity of the court’s decision-naking process.
When certain classes of litigants can also be systematically excluded fromthe
litigation process, as in the case of the Tulane clinic’'s environnental clients,
the problemis conpounded. As Tul ane | aw professor O iver Houck summari zed t he
poi nt :

At the request of the Louisiana chemical industry, the Louisiana Supreme Court
has done

what the industry has been unable to get anyone el se to do: silence

organi zations that are making it conply with environmental laws. In this part of
the country, where there are few public interest law firns of any kind, when you
take away public access to the Tul ane and Loyola law clinics, you have taken
away public access to the law. Which is exactly what the chem cal industry

i nt ended. 187

M chi gan.

The M chigan Supreme Court has the distinction of having undergone what is
probably the
nost dramatic ideological transfornmati on of any elected court in the nation
One notivation behind the canpaign to change the Court’s conposition has been
concern in the M chigan busi ness community about allegedly excessive
environnental regulation. Wether the Court’s new nake-up
will actually result in nore pro-business environmental decisions remains to be
seen. The future direction of environmental law in Mchigan also will likely
depend in part on the outcone of the judicial elections in Novermber 2000, which
are expected to be the npst expensive and contentious
in the state’'s history.

M chigan Judicial Politics.

Judicial elections in Mchigan are officially non-partisan in the sense
that candidates are not identified on the ballot as running under the banner of
any particular political party. But, in fact, the judicial selection process in
M chigan is highly political. Judicial candidates are nom nated at party
conventions and party affiliations are routinely nmentioned by the press. 188
Furthernore, as discussed bel ow, the public debate over the conposition of the
state courts has taken on a harsh new political tone in recent years.

The seven justices on the Mchigan Suprene Court are elected to serve



ei ght-year terns with elections held every two years. 189 The Governor fills by
appoi nt nent vacanci es that occur between el ections, but the appointee then nust
run in the next election to retain the seat for the bal ance of the term 190

M chi gan has four internediate Courts of Appeals with seven judges on each court
(the court actually hears cases in panels consisting of three judges).

El ections to the Court of Appeal are conducted through the same party-nom nated,
non- parti san process as Suprenme Court elections.191 Court of Appeals judges are
el ected by district and serve terns of six years. 192

The 1998 el ections produced the first Republican-controlled Supreme Court
since 1976,
and subsequent appointnents to the Court have solidified Republican control
Justice Tayl or was appointed in 1997 by Republican Governor John Engler to
replace retiring Justice Riley; Taylor retained his seat in the 1998 el ection
Justice Corrigan, a Republican, won election to an open
seat in 1998. Justice Young, another Republican, was appointed in January 1999
to replace Chief Justice Mallett, who retired fromthe Court to enter private
practice. The newest Engl er appointee, Justice Marknan, yet another Republican
took the place of Justice Brickley who retired in COctober of 1999. Justices
Mar kman, Tayl or, and Young all face reelection contests in Novenber 2000.

The fifth Republican on the Court, Justice Waver, was elected in 1994 and faces
reel ection in

2002. The Denocrats on the Court, Justices Kelly and Cavanagh, will be up for
reel ection in 2004 and 2006.

These appoi ntments and el ectoral results have dramatically changed the
i deol ogi cal character of the Court. |In 1996, the Supreme Court had three
Denocrats, three Republicans and one | ndependent. Now there are five
Republ i cans and two Denocrats on the Court. Both Justices Taylor and Corrigan
are outspoken conservatives. For exanple, both Taylor and Corrigan have served
on the “Judicial Advisory Board” of the Law and Organi zati onal Economni cs Center
at the University of Kansas, which runs a conservative educational program for
state judges. 193 As discussed in section Il, Koch fam |y foundations, which
have heavily supported various groups involved in the effort to make state
courts nore “business friendly,” have provided mgjor financial backing for the
Kansas center. Also, Justice Marknan, who replaced Justice Brickley, was
“expected to more firmy entrench an attitude that is pro-business.”194

Critics of the new Court have highlighted the fact that five out of seven
M chi gan Suprene Court justices are or were nenbers of the conservative
Federal i st Society.195 They include Justices Corrigan, Markman, Taylor, Waver,
and Young. Overall, “[a]t least half of [Governor] Engler’s judicia
appoi ntnents [to the Mchigan courts] are nenbers of the Federalist Society,”
according to the president of the M chigan Chapter of the Federalist Society.196

Many observers in M chigan charge that the present Supreme Court has
enbarked on a new activist course designed to undo nany of the Court’s prior
precedents. For exanple, according to
a 1999 editorial in the Detroit Free Press, “Wen Justices Elizabeth Waver,
Maur a Corri gan,

Cifford Taylor and Robert Young Jr. ascended to the M chigan Suprene Court,

t hey were professed conservatives given to restraint, respect for precedent and
deci si ons based on fact and | aw, not personal philosophy. Yet all of seven
nonths into a newterm this majority bloc has aggressively established new
rights for business interests, such as insurance conpani es, while chipping away
at protection for individuals, workers, and crimnal defendants. They're not
even being subtle about it.”197 The editorial contends that in the first half
of 1999, the court ruled for insurance conpanies

and against plaintiffs in 19 out of 20 cases, whereas during the previous year
the Court split 23

to 22 in such cases. Since January, according to the editorial, the Court has
overruled ten of its

prior precedents.

Mary Ellen Gurewitz, General Counsel for the Mchigan State AFL-CI O
(obviously not a disinterested party when it comes to issues before the Court),
prepared a paper anal yzing a subset of the Court’s 1999 deci sions. 198 She
concluded that “the way to understand this Court’s work, and to predict how it
will decide cases in the future, is not to analyze or explain the law as | awers



are trained to do, but sinply to identify the litigants.” The “principles”

whi ch she concluded underlie the Court’s opinions are these: “unions | ose,
personal injury plaintiffs lose, civil rights plaintiffs |ose, workers’
conpensation claimants | ose, crimnal defendants |ose, insurance conpani es w n,
corporations win, Republicans win.” Sonme of the Court’s npbst controversia
deci si ons have uphel d the exclusion of workers fromthe workers' conpensation
system 199 wupheld state “tort refornf legislation restricting the use of expert
nmedi cal testinony,200 and broadly interpreted exclusions fromcoverage in

i nsurance policies. 201

Menbers of the Court have not responded to this criticismneekly. Justice
Tayl or was quoted in the Mchigan Lawers Wekly as stating that “[t]he M chigan
Denocratic party ‘will use anything, will distort and m srepresent anything to
bring the court into disrepute.’”202 Justice Young, criticizing Ms. Gurewitz's
anal ysis of recent Court decisions, said “I am absolutely outraged that sensible
| awyers woul d get involved in a ganme of ‘which half won’ when there is nothing
substanti ve being asserted here. | want to go on record as distancing nyself
fromthis entire process.”203
The Environnental |ssue in M chigan

The newly constituted M chigan Suprene Court, in its roughly one and one-
hal f years of existence, has not had an opportunity to issue a decision in a
maj or environnental case. However, it appears to be only a matter of tine
before the new majority deci des whether to break new ground in this area as
well. As discussed bel ow, environnental regulations were certainly an issue of
concern to many of those who worked to el ect the new Republican majority to the
Court.

In the early 1970's, M chigan was a pioneer in the devel opnent of nobdern
environnental |aw. Perhaps nost notably, in 1970, with the assistance of Joseph
Sax, then a professor at the University of Mchigan, the State adopted the
M chi gan Environmental Protection Act, which established broad new public rights
to environmental protection along with new nechani sns for enforcement of these
rights. 204

CGovernor Engler has taken the state in a very different direction on
environnental policy, seeking to curb what he regards as excessive regul ation
and to develop alternative environnental policies that are nore acceptable to
busi ness. These initiatives have generated great controversy. For exanple, a
whit e paper by the Macki nac Chapter of the Sierra Club suns up the situation
fromthe standpoi nt of the environmental conmunity:

State governnent in Mchigan has turned its back on the environment. Meaningfu
citizen involvenent in state decisions about regulating or permitting pollution
and about enforcing Mchigan's environnental |aws has been stifled. Public
access to infornmation about polluting or environmentally damaging activities
has been restricted. |Inportant environnental statutes have been rewitten,
rol |l ed back, and weakened by pro-polluter |egislators.205

The change in direction of state environnental policy has, not
surprisingly, created conflict within the environmental agencies. Public
Enpl oyees for Environmental Responsibility, a non-profit advocacy group,
publ i shed a 1998 survey of M chigan Departnment of Environnental Quality
enpl oyees reveal ing a wi despread perception that the new agency | eadership
favored econonic devel opment over resource protection. Over 80% of the 609
enpl oyees who responded said that they did not “trust top managenent of DEQ to
protect M chigan’s natural resources and public health.”206 |ndividual coments
i ncl uded such statenents as: “No incentive not to pollute,” “lnadequate
enforcenent of laws,” “Director Harding has been picked by the Governor to cater
to the regulated community,” “Harding is Mchigan's own Janes Watt,” and “If the
general public knew what the Engler Administration is up to in state governnent
t hey woul d be appal | ed. ” 207

Sone of this controversy has spilled over to the Mchigan courts, nost
notably in the area of regulatory “takings” challenges to environnenta
regulations. |In an inportant 1996 decision, Judge Cifford Taylor (who was
el evated the followi ng year to the Supreme Court) joined with two ot her nenbers
of the Mchigan Court of Appeals in affirmng a trial court’s $5 mllion takings
award based on the denial of a permt to fill wetlands.208 This decision was
hi ghly controversial because it appeared to contradict one of the basic tenets
of takings doctrine, nanmely that a claimnust be evaluated in relation not to



the restricted portion of the property, but in relation to the property as a
whol e. The owners held 82 acres of |and and proposed to fill 28 acres of the
property for devel opnment. The Court of Appeals ruled that the rel evant parce
was limted to a portion of the property roughly coextensive with the area of
regul ated wetlands. Using this narrow definition of the parcel, the Court of
Appeal s concluded there was a taking. |If upheld on appeal, this new approach to
regul atory takings clains woul d have seriously underm ned M chi gan environnenta
protection progranms across the board.

The Attorney CGeneral challenged the decision in the M chigan Suprene
Court, supported by nunerous am ci curiae, including the United States,
organi zations representing |ocal governnents, and several national conservation
groups. In a 1998 decision, the M chigan Supreme Court unani mously reversed the
[ ower court ruling.209 By the tine the Court issued its decision, Justice
Tayl or had joined the Court, but he did not participate in the case, presunably
because of his involvement in the case in the lower court. The Court’s opinion
was witten by Justice Cavanagh, now one of the two remai ning Denocrats on the
Court. Not surprisingly, the case has pronpted specul ati on about how t he
present Suprene Court, which has a very different conposition, would have
decided this inportant case or how it would decide simlar cases in the future.

Anot her controversial regulatory takings action, MIler Brothers v.
Department of Natural Resources, resulted in a $90 mllion settlenent personally
negoti ated by Governor Engler. The case arose froma state order prohibiting
oi | and gas devel oprment in a 5,000 acre wilderness area known as the Nordhouse
Dunes administered by the U S. Forest Service. After the trial court ruled in
favor of the plaintiff, the Court of Appeals affirned the finding of a taking
but vacated the conpensation award. Before the end of the trial on the
conpensation i ssue, and prior to any appeals, Governor Engler negotiated a
settlenent of the case. After extended political debate, the State finally
resolved the case by paying $90 million to the plaintiffs, with the Mller
Brot hers company, an oil and gas firm receiving the lion' s share. 210

For a variety of reasons, this settlenment has been very controversi al
Both the trial court and the Court of Appeals relied on an expansive readi ng of
t he Taki ngs Cl ause, a reading that mght well have been overturned if the
M chi gan Suprene Court (or the U. S. Suprene Court) had had an opportunity
to review the case. |In addition, notwi thstanding the tens of mllions of
dollars spent to settle the case and acquire the oil and gas rights, the state
has apparently | eft open the possibility that these resources m ght be devel oped
in the future.211 Finally, critics charged that the principal plaintiff nmay
have received favored treatment based on hundreds of thousands of dollars in
canpai gn contributions the MIler fanmly nade to the state Republican Party. 212

Because of the Governor’s central role in this inmportant environnenta
case, as well as his central role in reshaping the state judiciary, the case has
generated significant concern about the potential future direction of
environnental |aw under the new M chi gan Suprene Court.
Busi ness Community Efforts to Influence the Judiciary.

Busi ness community involvenent in Mchigan judicial elections began in
earnest with
the founding of MLaw in the late 1990’ s.213 MLAWwas presented publicly as a
hone- grown M chi gan organi zation, with a M chi gan-based board of directors. 214
Inreality, MLAWwas |largely the creation of the American Tort Reform
Associ ation (ATRA), a Washi ngt on DC-based organi zation that receives funding
fromthe insurance industry, tobacco companies, and many ot her businesses. 215
This link is confirnmed by the indication in public tax records that $284,500 of
M LAW s 1996-97 expenditures “were made on behalf of M LAWDby the Anerican Tort
Ref orm Associ ation.”216 The M chi gan Chanber of Commerce, 217 the M chigan
State Medical Society218 and “several [other] M chigan trade associations” al so
hel ped start M LAW 219 The Chanber worked in close cooperation with MLAW
during the 1998 el ection cycle, for exanple by publishing the MLAWratings in
its magazi ne, M chigan Forward, just prior to the election

M LAWIis essentially a conduit for corporate spending on advertising and
ot her public outreach efforts designed to influence the outcone of M chigan
judicial elections. MLAW had 1996-97 revenues of $640, 000,220 but the
organi zation had only one full-tine staff person.221 1In that year M LAW
reported spendi ng $311, 200 on tel evision advertising, $46,000 on radio



advertising, $19,900 on “production of paid nedia,” and $94, 000 on “nedia and

ot her consultants.”222 MLAWSs prelinnary 1998 budget proposed spendi ng $50, 000
on TV, $20,000 on radio, $10,000 on billboards, $60,000 on a phone bank, $1, 000
on a toll-free nunber, $10,000 on “production of paid nedia,” $15, 000 on
mai | i ngs, $15, 000 on newsletters, and $25, 000 on “medi a and ot her

consul tants.”223

MLAWSs thinly veiled role as a political voice of business created
difficulties with the Internal Revenue Service. MLAWoriginally filed for tax
exenpt status under section 501(c)(6) of the Internal Revenue Code, which covers
trade associations or business | eagues such as the Chanber of Commerce. After
the IRS rai sed objections, MLAWwas ultimately granted tax exenpt status under
section 501(c)(4).

IRS materials in the public file on MLAW provi de sone insight into both
the funding for and objectives of MLAW For exanple, the IRS objected to M
LAWs application for recognition under section 501(c)(6) “because the funds
were being utilized for political or |obbying purposes.”224 The |IRS said that
“your support from what appears to be only a few sources, the large grant froma
tort reformgroup [i.e., the Anerican Tort Reform Association], the limted
expendi tures you have made for pronotional materials and your |ack of enpl oyees
nmake it appear that you are not operating in a nanner simlar to a chanber of
conmerce. Rather you appear to be a single issue advocacy or | obbying group
contracting for or acting on behalf of or performng a service for another
organi zation or organi zations.”225 1In the sane letter, the IRS al so expressed
concern that M LAW “appears to concentrate its efforts during election years.”
In subsequent correspondence, the IRS declared “there is a major question as to
whet her the primary purpose of the organization is political,” and stated that
M LAW appeared to be “flying under false colors, i.e. a business group
masquer adi ng as a ‘public watchdog’' .”226
M chi gan Judi ci al Eval uati ons.

One of MLAWSs primary activities has been publishing reports eval uating
whet her or not M chigan judges are “pro-business” on environnental and other
issues. M LAWreleased a report on the Suprene Court in May 1998, and rel eased
a simlar evaluation of the Court of Appeals in July 1998. The reports were
announced with great fanfare, highlighting the role of MLAWIn sponsoring the
eval uations. 227

In reality, the evaluations were prepared and at |least partly financed by
the groups directing the national canpaign to influence the state courts
described in section Il. The Suprene Court report was conm ssioned by the
Judi cial BEvaluation Institute for Economic |Issues as well as by MLAW As
di scussed below, the Judicial Evaluation Institute is (or was) a District of
Col unbi a- based operation. The actual report was prepared by the Okl ahoma-based
Economi ¢ Judicial Report (EJR), a trade nane of Sequoyah Information Systens,
Ltd. (SI'S), an Okl ahoma corporation. Sequoyah Infornation Systens clai ned
copyright protection for the report in its own name. The evaluation of M chigan
Supreme Court judicial opinions was performed by the Okl ahona [aw firmthat
works in cooperation with the Economc Judicial Report. Indeed, the M chigan
sponsors of the evaluation specifically acknow edged that the Okl ahoma firm
“supervised all the research” for the report. 228

According to the letter of agreenment between M LAW and Sequoyah
Information Systens (SIS), which operates the Econonmic Judicial Report, MLAW
paid SIS $26,000 for the Supreme Court eval uation and $32, 000 for the Court of
Appeal s eval uation. 229 The letter of agreenent between the parties recognized
that “EJR has and will continue to receive noney fromthird parties to produce
the evaluation.” The letter went on to state, “As you discussed with Sam
[ Hammons], SIS has an agreenent with the Judicial Evaluation Institute for
Econonic |ssues (JElI), a Washington DC non-profit corporation. Through JEI
di ssem nation of the Evaluation’s Information will be further assisted.”

What exactly the Judicial Evaluation Institute for Economic |Issues is or
was remains obscure. Research efforts have failed to disclose any record of
any such non-profit organization, and it is possible it was never officially
est abl i shed. 230 One report, in a Chanber of Commerce publication, stated that
JEI was established to provide “expertise and funding” to “several budding state
efforts at systematic judicial evaluation,”231 and may have been established to
work in cooperation with the U S. Chanber of Comrerce or sone of its nenber



conpanies. JEI was run out of the offices of a Washington D.C. |obbying firm
the Lawl er Group, headed by Greg Lawler, a forner aide in the Clinton Wite
House. 232 No evi dence has been uncovered of JElI’'s involvenent in any race other
than the Mchigan 1998 judicial elections, and there is no evidence that JEl is
continuing to operate. It appears obvious that JEI served as a conduit for
financi al support for the M chigan judicial evaluations, but the ultinmate source
or sources of this funding is unknown.

The 1998 Suprene Court eval uation exam ned over a hundred deci sions
deci ded between 1987 and 1997 in eight general areas, including environmental
| aw. 233 The stated purpose of the ratings was to deternm ne whether the justices
nmade deci sions that “have a positive or negative effect on the general business
climate of the state.”234

The justices’ overall pro-business scores ranged from81% to 25% In
descendi ng order of
pro-busi ness voting tendencies, the justices received the follow ng scores:
Weaver (81%, Brickley (63%, Boyle (49%, Mllett (45%, Cavanagh (38%, and
Kelly (25%. Justice difford Taylor, who joined the court in Septenber 1997,
was not included in the ratings.

Under the headi ng of environnent, based on an anal ysis of seven deci sions,
Justices Boyle, Brickley, and Cavanagh received 43%ratings. Chief Justice
Mal l ett received a 33% rating. Justice Waver received a 24%rating, based on
her participation in only four cases. Justice Kelly was not rated because she
had participated in none of the seven decisions eval uated.

These ratings relied on only a small sanple of just seven cases. Like the
eval uati ons prepared
for other states, the eval uations were based on whet her the business party won
or lost, without any assessnent of the actual facts or legal issues in the
cases. Though these seven cases were intended to
be representative, the report provides no explanation for how the cases were
sel ected fromthe many environnent-rel ated cases deci ded over the previous
decade.

. Hadfield v. Qakland County Drain Conm ssioner, 422 NWd 205 (1988). This
deci si on recogni zed a “trespass-nui sance” exception to governnental tort
imunity doctrine, allowing a farmer to proceed with a suit for financia
conpensati on against a county for property damages all egedly caused by the
county’s inproper maintenance of a culvert. “Positive effect on economny.”

. McCaul v. Village of Lake Odessa, 422 NW2d 205 (1988). This case was
consolidated with the Hadfi el d case descri bed above, and recogni zed that the
government inmunity doctrine does not bar a | and owner’s trespass-nui sance claim
for danages resulting from sewage overflowi ng froma nunicipal waste treatnent
facility onto the plaintiff’s private property. “Positive effect on econony.”

. Adki ns v. Thomas Solvent Co., 487 N.W2d 715 (1992). This decision held

t hat homeowners had no valid nui sance claimbased on illegal discharges of toxic
chemicals that resulted in a reduction of their property val ues due to the

t hreat of ground water contamination. “Positive effect on economny.”

. Par agon Properties Conpany v. City of Novi, 550 NNW2d 772 (1996). This
decision held that a regulatory taking claimwas not “ripe” for judicial review
when the county denied a | andowner’s request to rezone the property for a nobile
honme park and the | andowner failed to seek a variance. “Not a positive effect on
econony.”

. Addi son Township v. Gout, 460 N.W2d 215 (1990). This decision rejected a
claimby a natural gas conpany that state regulatory authority over oil and gas
wel | s preenpted | ocal government zoning authority over a proposed gas pipeline.
“Not a positive effect on econony.”

. Township of Holly v. Holly Disposal, Inc., 487 NW2d 753 (1992). This
decision held that a trial court did not abuse its discretion in finding that a
proposed landfill posed a “real and imm nent danger of irreparable injury” to
the environnent and by issuing a pernmanent injunction barring construction of
the landfill. “Not a positive effect on econony.”

. Continental Paper v. City of Detroit, 545 N.W2d 657 (1996). This decision

held that a city could not be sued under the trespass-nui sance exception to the
governmental immunity doctrine where property was danaged by fire started in an
adj acent abandoned buil ding which the city did not own and over which city had

no control. “Not a positive effect on econony.”



The 1998 Court of Appeals eval uation, released July 8, 1998, was sinlar
in format and content to the Suprene Court evaluation. The report rated 24 past
and present judges, a majority of whomreceived a rating of over 50 % nmeaning
t he Appeals Court “tended to benefit job creation and econonic growth.”235
According to the acconpanyi ng press rel ease, the highest overall scores were
gi ven to Judges Peter O Connell and Cifford Tayl or (who was subsequently
el evated to the Suprene Court), both of whom scored 81% The | owest scores went
to Helene Wiite (24 9% and Marilyn Kelly (25%.

The 1998 Judicial Elections.

The 1998 judicial electoral race was the npbst contentious and expensive in
M chigan’s history. Viewed as a sinple contest between conpeting interest
groups, the race pitted the M chigan busi ness community (broadly defined)
agai nst labor and the trial |awers.

M chi gan Chanber of Commerce menbers nmade | arge PAC canpaign and “in kind”
contributions to the candidates to the Suprenme Court. The Chanber’s nunber one
PAC recipient in 1998 was Maura Corrigan, who received $33,994, and the third
top recipient was difford Tayl or who received $5,500.236 In addition, the
Chanber al |l owed 1998 candi dates Tayl or, Collins, and Corrigan to use roons at
t he Chanber for fund raising and even purchased refreshments for the
occasi on. 237

Because of the inportance of independent expenditures, direct canpaign
contributions played only a part, perhaps only a relatively mnor part, in the
1998 judicial elections. However, direct contributions are, at |east,
relatively easy to measure.

Justice Tayl or raised $960,599 in his race to retain the seat to which he
had been appoi nted the year before by Governor Engler.238 Justice Corrigan, who
successfully ran for an open seat on the Court in 1998, raised a total of
$906, 482. 239 Justice Cavanagh, the Denobcratic incunbent, raised $297,497 in his
successful reelection bid, with support prinarily fromunions and tria
| awyers. 240 Wile all of the candidates raised |large sunms fromlawers and | aw
firms, Justice Cavanagh rai sed al nost one-half of his canpai gn war chest from
t his source.

The lion’s share of the noney raised by the candi dates was used to finance
tel evision advertising. Even in a state with overtly partisan judicia
el ections, judicial candidates are not well known and a candidate's primary
objective in a judicial election is sinply to raise his or her visibility. 241
Cifford Taylor reportedly intended to spend $700, 000 on tel evision advertising
in the |last two weeks before the el ection, and Maura Corrigan planned to spend
around $600, 000 for ads. 242

The magni tude or source of “independent expenditures” on “voter education”
and “issue advertising” cannot be determ ned under present M chigan | aw
Nonet hel ess, independent expenditures clearly played a major role both in the
1996 and the 1998 el ecti ons.

In the 1996 el ecti on, M LAWTran non-candi date-specific educati on ads on
tel evision and radi o which were designed to highlight what M LAW descri bed as
t he problem of “wealthy personal injury |awers” contributing to judicia
canpai gns. Al though the exact ampunt spent on this advertising is unknown, tax
records indicate that M LAWspent $311, 200 on tel evision advertising, $46,000 on
radi o advertising, $19,900 on “production of paid media,” and $94, 000 on “nedi a
and other consultants.” The obvious purpose of this advertising was to denoni ze
one of the primary sources of financial support for Denocratic candi dates, as
wel |l as to inoculate Republican candidates fromcriticismfor accepting
donations fromtheir own well-funded contri butors.

The 1998 el ecti ons saw even hi gher |evels of independent expenditures,
nostly on behal f of Republican candidates. The 1998 judicial race has been
descri bed as “hard-fought and expensive” with “special interests punp[ing] noney
into the coffers of their favored candi dates.”243 According
to one account, in the days before the election, “the canpai gn ads [were]
pouring out of voter’s televisions faster than | eaves are dropping fromtrees,”
with both sides reportedly buying up all available advertising time.244 The
M chi gan Republican Party ran nunerous tel evision ads in support of Corrigan and
Tayl or, financed with untraceable “soft” noney.

Looki ng Ahead to Novenber 2000.
I'n Novermber 2000, Justices Taylor, Young, and Markman will all be seeking



reel ection, with Justices Young and Tayl or seeking election to full six-year
ternms and Marknan seeking election to serve out the remai nder of the termof the
justice he was appointed to replace. By all accounts, the 2000 el ection

prom ses to be the npbst expensive and contentious in Mchigan's history.

Justice Young has been quoted as predicting that the campaign will be “the
ugliest, unseemiest in recent nenory.”245 It is now estimated that candidates
and their backers could spend $10 nmillion in this year’'s Suprene Court races. 246

M LAW announced on its website that judicial evaluations “will be updated
to reflect the
deci sions of judges over time. It will give judges with | ower scores the

opportunity to raise their

scores.”247 However, as of the date of this report, MLAWhad not published an
updat ed eval uation

of judicial decisions.

If M LAWdeci des not to rel ease an updated judicial evaluation for the
Suprenme Court, it mght be because Denocratic partisans, borrow ng a page from
M LAW have recently produced their own conpilations of decisions by the new
M chi gan Supreme Court, as described above. These conpilations purport to
denonstrate a strong anti-consuner, pro-business bias on the Court. Several of
the sitting justices have vociferously objected to these eval uations, in part
because they are based on a linmted sanple of cases.248 This is a criticism
that could equally well be nade of MLAWSs 1998 judicial evaluations and it
m ght persuade M LAWnNot to renew the judicial evaluation strategy in 2000.

Al ternatively, MLAWal so m ght deci de agai nst publishing an updated
eval uation of Supreme Court decisions because this strategy has proven useful in
supporting challenges to incunbent judges, but is of no use for generating
opposition to non-incunbents who have no track record to eval uate.

In Novermber, MLAWW || be supporting all of the incunbent justices up for

el ection or reelection. Therefore, this political tool would appear to have
little appeal for MLAWIn this election year

Ohi o.

Ohi o has the distinction of being the apparent birthplace of the idea of
eval uating and rating
judges to determ ne their pro-business |eanings. But five years after |aunching
its judicial evaluation project, the Onhio business comunity has so far failed
to unseat an incunbent Supreme Court justice. The Novenber 2000 el ections wll
be hotly contested and could be critical in determining the court’s future
direction. The Onhio Chanmber of Commerce has identified Alice Robie Resnick as
t he | east
“pro-busi ness” on environmental issues of any justice on the Court, and is
| eadi ng a nmaj or canpaign to bring about her defeat in this year’s el ection
Judicial Politics in Chio.

The seven justices of the Chio Suprene Court are elected “at large” in
popul ar el ecti ons. 249
A justice serves a six-year term 250 and the justices are elected in two year
cycles. 251 Judges on the Onhio Court of Appeals, the state internediate court of
appeal s, are also elected for six year terns.252 Judicial candi dates appear on
the ballot without party affiliation, but they are usually sel ected and canpaign
as partisans.

There are currently five Republicans and two Denpcrats on the Court. But
t he i deol ogi cal division on the Court cuts across party lines. In the 1998
el ections, the business community criticized Justices Pfeifer and Myer (both
Republ i cans) for frequently siding with the two Denpcratic justices, whomthe
busi ness community views as hostile to their interests.253 According to one
account, Ron Suster, a Denocrat, was “recruited to run against Pfeifer [in 1998]
mai nl y by conservatives and those representing insurance and busi ness
i nterests.”254

As in many other states, the cost of Chio judicial races has increased
dramatically. Between the 1996 el ections and the 1998 el ections, the average
total contributions per candidate to the Supreme Court nore than doubled (from
$200, 468 to $476, 868).255 The maxi mum anount raised by a single candidate in
each el ection cycle increased from $476,253 in 1996 (Justice Stratton) to
$872,838 in
1998 (Chief Justice Myer).256 These figures do not include the hundreds of



t housands of dollars expended in these races on behalf of judicial candidates in
the form of “independent expenditures.”

VWat is all this raised noney for? Advertising, nmostly. 1In 1998,

i ncumrbent Chi ef Justice Thonmas Myer reportedly spent nore than $560, 000 on
tel evision advertising.257 Wile it is obviously difficult to determ ne
advertising’s actual effect on the voters, Chief Justice Myyer retained his
seat .

The Origins of the Chio Judicial Evaluation Project.

Wiy is Chio the birthplace of the idea of judicial evaluations and
ratings? Part of the answer may be that the Ohio Suprene Court has been a
consi stent, |ongstandi ng obstacle to the business community’s | egislative agenda
in Ghio. Both the office of the Governor and the state |egislature
have been controlled by Republicans since 1994, and business interests have
achi eved a nunber of legislative gains during this period. Frequently, however,
the Ohio Suprene Court has reversed these |egislative victories.

The issue of single greatest concern to the business comunity has been
the Suprene Court’s decisions striking dowmn “tort reforni legislation. A
coalition of business groups has pushed for various nmeasures to restrict
personal injury tort suits by limting when such suits can be brought, the type
of proof appropriate in such actions, and the scope of nonetary relief available
to a successful plaintiff. Supporters of these neasures have included the Onio
Chanmber of Commerce, the GChio Chapter of the National Federation of |ndependent
Busi ness, Chio Citizens Agai nst Lawsuit Abuse, and the Chio Alliance for Civi
Justi ce.

Legislation limting tort liability has been repeatedly struck down by the
Ohi o Supreme Court, primarily on the ground that it violates the provision of
the Ohio Constitution guaranteeing
the right to seek redress for personal injuries.258 1In August 1999, in perhaps
its nmost controversial decision on the subject, the Suprene Court, by a 4 to 3
vote, struck down | egislative measures which the Court nmjority construed as
essentially reenacting nmeasures the Court had al ready decl ared unconstitutiona
in earlier decisions.259 The Court’s conflicting opinions are strongly worded,
with
the majority accusing the legislature of “usurp[ing] judicial powers” to define
t he nmeani ng of state constitutional provisions.260 The dissenters contended
that “the majority has itself arguably affronted our constitutional system of
government in a nmanner no | ess egregious than it attributes to the Genera
Assenbly.”261 The majority opinion was authored by Justice Resnick, who is up
for
reel ection in 2000.

In response to this series of unfavorabl e decisions, the business
conmuni ty devel oped a strategy to pressure the Supreme Court on issues inportant
to business and, over the long term to alter the conmposition of the court. As
| ong ago as 1987, followi ng an adverse ruling fromthe GChio Suprene Court, an
Ohi 0 Chanber of Commerce official was quoted as stating “W need to bal ance the
playing field in our court system”262 Nunerous busi ness-sponsored groups have
been set up to pursue this agenda. For exanple, the Ohio Chanber of Conmmerce,
in cooperation with the National Federation of |ndependent Business and ot her
groups, established the Chio Alliance for G vi
Justice, and an affiliate group, Court Watch, to defend state “tort refornf
legislation in the state courts.263 Onhio Citizens Against Lawsuit Abuse, part
of the national network of simlar organizations coordinated by the Anerican
Tort Reform Associ ation, was also established to pronote tort reform This
organi zation took a lead role in nmaking the public argunment that the
i nval i dation of tort
reform | egislation by the Suprene Court could be ascribed to heavy canpai gn
expendi tures by
the trial |awers. 264

In a broad sense, the “tort refornf agenda includes potential limtations
on liability for environmental injuries, such as property |osses by home-owners
or adverse effects on human health. Thus, to the extent efforts to influence
the Chio courts are driven by the “tort refornf agenda, that agenda incl udes
environnental issues. |In addition, however, the business comunity has focused
on |the role of the courts in interpreting regulatory statutes designed to



prevent environnental injuries fromoccurring in the first place.

Litigation over enforcenent of Chio's water quality standards provides a
useful illustration.

The case of Colunbus & Franklin County Metro Park District v. Shank265 invol ved
a challenge to the Chio Environnmental Protection Agency’'s issuance of a permt
for a wastewater treatnent facility to serve a residential devel opnent. A
county park district challenged the permt on the ground that EPA had not

foll owed the “anti-degradati on” standards designed to maintain the quality of
“exceptionally clean” waters. The Chio Suprene Court upheld the chall enge.

The state | egislature subsequently adopted revised anti-degradation
policies by means of a rider attached to state budget |egislation. 266 These
revi sions were supported by the Onhio Chamnber
of Commerce and ot her business groups. Environnmental organizations were
apparently unaware
that the provision had been added to the 1300-page bill.267 The npbst inportant
part of the revised policy, which was ostensibly designed to be consistent with
the federal C ean Water Act as wel
as the Suprene Court’'s decision, authorized the director of the EPA to allocate
up to 80% of a waterbody’s pollution-absorbing capacity to existing sources of
pol I uti on wi thout conpleting an
“anti-degradation” review.

This legislative rider pronpted yet another round of litigation in which
Rivers Unlimted, Inc. and other Chio environnental groups chall enged the new
policy on the ground that it violated the federal C ean Water Act.268 The Chio
trial court agreed with the plaintiffs. The court said that the state’s new
anti-degradati on policy “would render neani ngl ess the conprehensive nature of
the Federal Clean Water Act and its purposes and objectives, both in relation to
wat er pollution control efforts and public participation requirenents.”269 The
court enjoined EPA fromtaking any further regulatory action pursuant to this
i nvalid provision.

Not surprisingly, as discussed bel ow, the Chanber of Conmerce included
this case in the set of environmental cases it evaluated for “anti-business”
bi as on the Court.

The Chanber’s Judicial Eval uations.

The Ohi o Chanmber of Conmerce has now published three judicial evaluation
reports, nmore than have been published in any other state.270 The first
eval uation, which was apparently the first business-sponsored judicia
eval uati on anywhere in the country, was published in January 1996 in
anticipation of the elections later that year. A second evaluation directed at
the 1998 el ections was published in 1997. The Chanber recently released a third
eval uati on addressi ng the 2000 el ecti ons.

Al of the reports have been produced by the Chio Chanber’s Political and

Candi dat e Education (PACE) program which also tracks voting patterns by state
legislators. As stated in its latest report, the Chanber “undertook this
endeavor to provide business leaders with a reliable barometer of how the Court
was ruling on issues of vital concern to business and whet her business was
getting a fair shake.”

The 2000 report, which is essentially identical in format to the two
previous reports, provides an appropriate focus for identifying the objectives
and limtations of the Ghio judicial evaluation project.

The introductory materials in the 2000 report state that the case
sel ection criteria, which were the sane as those enployed in 1996 and 1997,
“were used to achieve the nobst objective process possible, and they shoul d be
clearly understood in viewing the results.” First, the cases were sel ected
“Wth input” from®“the Chio Chanber’s issue conmmittees, which are conposed of
nore than 600 business | eaders fromaround the state.” These conmmittees
i nclude, the report states, “many of the |eading experts on a variety of
i ssues,” including “environnental regulations.” Second, the cases
were selected for inclusion “because they have a significant inmpact, either
positive or negative, on businesses in the state of Chio.” Enphasizing the
narrow focus of the analysis, the report underscores that “[d]ecisions are
| abeled YES if they are pro-business, and NOif they are not considered pro-
busi ness.”271 Third, the report states that 197 cases fromthe previous decade
were selected, and that “[t]his |arge nunber of cases provides a true reading of



the pattern of the Court’s rulings in a wi de spectrum of business-rel ated
cases.” Finally, the cases were divided into eight categories including, in
addition to “environnental ,” enploynment, insurance, nedical mal practice,
products liability, tax, tort, and worker’s compensation

Overall, four Justices received “pro-busi ness” scores bel ow 50% Three
justices scored bel ow 25% The hi ghest score was 70% assigned to Justice
Stratton, and the | owest score was 18% assigned to Justice Resnick

In environmental cases, the ratings ranged froma 100% pro-busi ness rating
to a 20%
pro-business rating. |In descending order, the “pro-business” environnenta
scores received by the seven Justices were as follows: Justice Stratton (100%,
Justice Cook (100%, Justice Sweeney (60%, Chief Justice Myer (40%, Justice
Dougl as (40%, Justice Pfeifer (25% and Justice Resnick (20%.

The 2000 report eval uated el even environnental decisions (nost of which
were also included in the preceding two reports). A brief exam nation of the
i ssues in each case denonstrates how the Chanber’s pro-busi ness anal ysis often
translates into sinple opposition to environnental protections. Again, the
analysis is limted to whether the business party won or |ost the case.
. State ex rel. Celebrezze v. Environnental Enterprises, 559 N E. 2d 1335
(1990). This decision rejected the argunent by a hazardous waste di sposa
operator that the federal Resource Conservation and Recovery Act (RCRA)
preempted Ohio’s regulatory programfor waste disposal, with the result that
the waste operator could be held to Onhio standards which are nore stringent than
t hose set under federal |law.  “Pro-Business: No.”
. Nort heast Chi o Regional Sewer District v. Shank, 567 N E 2d 993 (1991).
This decision rejected a claimby a sewer district that Chio EPA's anal ysis of
whet her to designhate the Cuyahoga river as “warmwater habitat” was invalid
because the EPA did not address the costs of the designation in sufficient
detail. The Chanber interpreted this decision as adverse to business interests,
“since the court will not invalidate environmental regulations even if GChio EPA
fails to address the economc inpact for those directly affected by the rules.”
“Pro- Busi ness; No.”"
. Oni 0 Chanber of Comrerce v. State Energency Response Comm ssion, 597
N. E. 2d 487 (1992). This decision rejected the claimthat the State Energency
Response Conmi ssion has no authority to require conpanies to prepare nmaps
showi ng the | ocation of hazardous substances and materials. The Chanber argued
that these reporting requirenments conflicted with the federal Emergency Pl anning
and Comunity Right to Know Act. Business groups objected to the extra cost
associ ated with the mapping. 272 *“Pro-Business: No.”

. Hybud Equi prent Corp. v. Sphere Drake Insurance Co., Inc., 597 N E 2d 1096
(1992). This case involved a suit against an insurance conpany whi ch had deni ed
aclaimby a land fill operator whose activities resulted in pollution and

financial |osses. The court rejected the suit and ruled that the clause in the
policy which provided coverage for damage or injury due to “sudden and

acci dental discharge” did not cover danage caused by di sposal of wastes over an
ext ended period of tinme. “Pro-Business: No.”

. Col unbus and Franklin County Metro Park District v. Shank, 600 N. E.2d 1042
(1992). This decision held that Chio EPA viol ated federal and state “anti -
degradation” water pollution rules by issuing permts to build a waste water
treatnment facility discharging into “high quality” waters wi thout first
conplying with public notice and hearing requirenents, follow ng governmental
coordi nation requirenents, or inposing stringent effluent controls. The Court
rul ed that the agency had to consider alternatives to the proposed facility and
make a determ nation that technical, econonic and social factors justified the
potential degradation of high quality waters. “Pro-Business: No.”

. Atwat er Township Trustees v. B.F.I. WIllow Creek Landfill, 617 N E. 2d 1089
(1993). This decision rejected the argument by the operator of a waste disposa
site that a state waste statute pre-enpted a |ocal anti-nuisance resolution

The operator made this argunent in response to a |awsuit brought by Atwater
Township to halt operation of a facility on the ground that it was a public

nui sance. The Chanber objected that this result “underm nes Chio's solid waste
regul atory schene.” “Pro-Business: No.”

. State ex rel. Celebrezze v. Natl. Linme and Stone Co., 627 N. E.2d 538
(1994). This decision ruled that replacenent of a piece of equipnent at a



i mestone quarrying operation was not the installation of a “new source of air
pol lutants” requiring a new air permt fromthe Chio EPA. “Pro-Business: Yes.”
. Trumbul | County Board of Health v. Snyder, 658 N E.2d 783 (1996). This
decision held that a county board of health had no authority to enforce county
rul es concerning the disposal of construction debris w thout state approval and
that the county could be held Iiable for danages for attenpting to enforce the
rules. “Pro-Business: Yes.”

. Chance v. BP Chemicals, Inc., 670 N E 2d 985 (1996). This decision upheld
aruling in favor of an oil well operator who di sposed of waste materials by
deep-well injection. The waste mgrated under the property of neighboring |and

owners, who sued the well driller. The court held that the neighbors were not
entitled to recover because they failed to show an invasion of a protected
property interest in the subsurface estate. “Pro-Business: Yes.”

. Wei ss v. Thomas & Thonas Devel opnent Co., 680 N. E.2d 1239 (1997). This
deci sion held that the owner of a natural gas well could be liable for the death
of a honeowner caused by a faulty gas delivery system because the owner of the
wel | owed a “high duty of care” given the known dangers associated with natura
gas. “Pro-Business; No.”

. Crossman Comunities of Chio, Inc. v. Greene County Board of Elections,
717 N. E. 2d 1091 (1999). This decision held that the Chio referendum process had
properly been invoked to put approval of a proposed devel opment to a popul ar
vote. “Pro-Business: No.”

Even apart fromthe narrow pro-busi ness agenda reflected in these
eval uations, they provide very little in the way of reliable information. The
2000 report looks at only a few hundred cases
out of the thousands of cases decided by the Court over the | ast decade. 1In the
environnental area, the report | ooks at el even environnental cases out of the
scores if not hundreds of environment-rel ated deci sions handed down by the
Court. In the case of justices nore recently appointed to
the Court, the Chanber bases its environnental score on as few as three cases.
Because of the
smal | nunmber of cases exam ned, and the risk of bias in the case selection
process, the rankings
have little credibility.

If there is a striking aspect of the Chanber’s environnental scores, it is
not the fact that several justices received relatively |ow “pro-busi ness” scores
in environnental cases, but that two justices received 100% pro-busi ness
ranki ngs on the environnent. |f the Chanber’s ranking process were a reliable
reflection of a particular justice' s approach to deciding cases, these figures
woul d support the al arm ng suggestion that the decisions of a few nenbers of the
Court in environnmental cases are conpletely insensitive to the law or the facts
of the particular case. Wile the Chanber mnight applaud such a consistent “pro-
busi ness” voting pattern, it would raise a serious question about the integrity
of the judicial decision-naking process. Fortunately, given the Iimtations of
t he Chamber’s net hodol ogy, the scores cannot be viewed as accurate indicators of
a justice’s pro-business or non-pro-business |eanings in environnental cases.

Wil e the Chanber’s initial judicial evaluation report was apparently
i ntended to serve a general educational function, the Chanber indicated with the
publication of its second report in 1997 that it intended to begin endorsing
particul ar candi dates for seats on the Suprene Court.273 1In fact, in Cctober
1998, the Chanber endorsed judicial candidates for the first time, recomendi ng
Denocrat Ron Suster over Republican incunbent Justice Pfeifer. Chanber
officials cited the results of the 1997 judicial evaluations as a reason not to
reel ect Pfeifer.274

The Chanber has announced plans to expand its judicial evaluation program
beyond the Supreme Court to include judges on the internedi ate courts of
appeal . 275 The Chanber is expected to publish this new report in advance of the
Novenber 2000 el ecti ons.

Rhet oric About Judicial Activism

One noteworthy aspect of the political contests over judicial office in
Chio, as in nany other states, has been wi despread use of the term*“judicia
activisnf to criticize a judicial candidate. Wile
t he Chamber has not succeeded in changing the personnel on the Supreme Court,
it has apparently succeeded to sone degree in publicly contrasting its favored



“pro-busi ness” candidates with disfavored “activist judges.” |In principle, a
pro-busi ness ruling would seemas likely to inplicate an activist judicia
phil osophy as a conservative one. Nonethel ess, spokespersons for business
interests routinely seek to characterize judges opposed by business as
“activist.”

For exanple, The Colunbus Di spatch reported that accusations of “judicia
activisnf against Justice Pfeifer began after court decisions “raised the ire of
the Chio Chanber of Commerce,” and Pfeifer’s opponent made judicial activisman
issue in the 1998 election.276 Onhio Citizens Against Lawsuit Abuse al so charged
Justice Sweeney, another incunbent, with being a “judicial activist.”277
Foll owi ng the Court’s Sheward deci sion, the Chio Chanber of Commerce issued a
statement calling the decision “blatantly political” and asserting that “[t]his
Court has created a Catch-22 for legislators for nmuch of the | ast decade by
acting as a super legislature.”278 The Chanber of Comerce’s senior vice
president for governnent affairs added: “The only way to elimnate this kind of
judicial activismis to work to nake changes on the court.”279
Looki ng Ahead to Novenber 2000.

The evi dence suggests that “pro-business” advocacy in Chio judicia
contests will expand with the upcom ng Novenber elections. As described,
despite substantial effort, the Chanber and its allies have so far failed to
renove any sitting justice fromthe Suprene Court.280 In addition, because
t here has been no vacancy on the Court in recent years, the Chamber has not had
an opportunity to nmount an affirmati ve canpai gn on behal f of a pro-business
candidate to fill an open seat.

In Novenber, Justice Resnick will be up for reelection and the Chanber has
nounted a nmajor effort to unseat her. The author of the Sheward deci sion
Justice Resnick has the | owest overall pro-business score of any nmenber of the

“

Court. In addition, Justice Resnick was assigned the | owest pro-business voting
record in environmental cases. |n 2002, Justice Douglas, the Justice with the
second | owest overall pro-business record (and the third | owest voting record in
environnental cases) wll be forced to retire due to his age. This will provide
a rare opening for the Chanber and other interest groups to nom nate candi dates
to fill an open seat.

Chanber rhetoric signals that the approaching political contest will be

heated. In its 1997 report, the Chanber criticized the Supreme Court, stating
that “a majority of established nenmbers of the high court repeatedly rendered
deci si ons that discouraged enpl oynent and busi ness opportunities.”281 However,
the 2000 report ups the stakes by asserting that “the trend for inportant
business litigation at the Supreme Court |evel has worsened to the point of
bei ng overwhel mingly negative.”282 1In a direct call to action, the report
states that “[b]Jusiness |eaders need to realize that as Chio enters the 21st
century, the anti-business tilt of the Onhio Suprene Court presents one of the
bi ggest challenges to the state’s business climate.... The state’'s |lega
climate has becone a negative factor for businesses considering new or expanded
operations in Chio."”283

Early indications are that the 2000 el ection will be the nastiest and nost
expensive in the history of the state and probably the nation. Estinmates of
total projected spending in the race now reach $12 mllion. 284

CONCLUSI ONS AND RECOMVENDATI ONS

This prelimnary research effort denbnstrates that state judicia
el ecti ons have inportant inplications for the environment. Over the | ast
decade, and in the last few years in particular, pro-business groups have
nount ed maj or canpai gns to i nfluence state environnental policies by altering
the conposition of the state courts. Environnental advocacy groups have pl ayed
only a nodest role in these political contests. The business community has
achi eved some gains, notably in supporting the election of “pro-business”
candi dates in Idaho, Louisiana and Mchigan. At present, it is less clear how
t he changes on the courts in these states have affected or will affect the
actual content of environnental policies. In the future, the intensity of state
judicial electoral contests, and the stakes for the environment, are likely to
i ncrease.

From a research perspective, this prelininary effort points to a nunber of
addi ti onal questions worthy of exploration. This research has focused largely
on the states’ highest courts; a nore intensive exam nation of races for other



state appellate and trial courts mght reveal a nore far-reaching effort to
i nfluence the conposition of the state judiciaries. |In addition, to what extent
has the environnent been an issue in state judicial elections in states other
than those examined in depth in this report? Wshington, Illinois, and Texas,
for exanple, all appear worthy of investigation. It also will be worthwhile to
study the role the environmental issue plays in the elections this Novenmber and
to eval uate how the outcomes of these races may affect future environnenta
pol i ci es.

For the environnental advocacy comunity, the results of this
i nvestigation lead to several straightforward recomrendati ons.
. First, environnmental advocacy groups should nake a concerted effort to
educate their nmenbers and the general public about what is at stake in state
judicial elections froman environmental perspective. To the extent groups are
engaged in direct political activity, they should consider redirecting sonme of
their time and resources to critical state judicial races.
. Second, at |east pending adoption of thorough reforns of the judicia
sel ection process, environmental advocacy groups should consider borrowi ng a
page fromthe business comunity and prepare their own eval uations of judges’
voting records. |If the environmental conmunity can prepare League of
Conservation (LCV) “scores” for other elected officials why not for el ected
judges? Inevitably these types of evaluations oversinplify the judicia
deci si on- maki ng process, and sonme will regard them as an unwarranted intrusion
on judicial independence. On the other hand, if the judicial selection process
remains a political process, and if that process has direct and inportant
inmplications for environnmental policy, it is entirely appropriate for
environnental groups to help voters educate thensel ves about the consequences of
their choices in the voting booth. For the reasons discussed above, the
eval uations prepared to date by pro-busi ness and ot her advocacy groups are
flawed in a nunber of respects. But there are statistically reliable nethods
for evaluating how political ideology influences how judges vote on the
environnent or other issues.285 Thus, it certainly is possible to prepare
eval uati ons of how judges vote in environnental cases that are fairer and nore
accurate than the current evaluations. The future strength of environnental
protection policies in nmany states will likely depend in significant part on
whet her the environmental comunity can neet this new chall enge.
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