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The European Communities and Ecuador, Guatemala, Honduras, Mexico and the United States (the "Complaining Parties") appeal from certain issues of law and legal interpretations in the Panel Reports, European Communities - Regime for the Importation, Sale and Distribution of Bananas
 (the "Panel Reports").  The Panel was established on 8 May 1996 to consider a complaint by the Complaining Parties against the European Communities concerning the regime for the importation, sale and distribution of bananas established by Council Regulation (EEC) No. 404/93 of 13 February 1993 on the common organization of the market in bananas ("Regulation 404/93")
, and subsequent EC legislation, regulations and administrative measures, including those reflecting the provisions of the Framework Agreement on Bananas (the "BFA"), which implement, supplement and amend that regime. The relevant factual aspects of the EC common market organization for bananas are described fully at paragraphs 3.1 to 3.36 of the Panel Reports.

2.
The Panel issued four Panel Reports that were circulated to the Members of the World Trade Organization (the "WTO") on 22 May 1997.  

[…]


In each of the Panel Reports, the Panel made the following recommendation:

... that the Dispute Settlement Body request the European Communities to bring its import regime for bananas into conformity with its obligations under GATT, the Licensing Agreement and the GATS.

[…]  

IV.
Issues Raised in this Appeal
[…]


A.
Preliminary Issues


1.
Right of the United States to Bring Claims under the GATT 1994
132.
We agree with the Panel that "neither Article 3.3 nor 3.7 of the DSU nor any other provision of the DSU contain any explicit requirement that a Member must have a ‘legal interest’ as a prerequisite for requesting a panel".64
 We do not accept that the need for a "legal interest" is implied in the DSU or in any other provision of the WTO Agreement.  It is true that under Article 4.11 of the DSU, a Member wishing to join in multiple consultations must have "a substantial trade interest", and that under Article 10.2 of the DSU, a third party must have "a substantial interest" in the matter before a panel.  But neither of these provisions in the DSU, nor anything else in the WTO Agreement, provides a basis for asserting that parties to the dispute have to meet any similar standard.  Yet, we do not believe that this is dispositive of whether, in this case, the United States has "standing"65
to bring claims under the GATT 1994.

133.
The participants in this appeal have referred to certain judgments of the International Court of Justice and the Permanent Court of International Justice relating to whether there is a requirement, in international law, of a legal interest to bring a case.66
 We do not read any of these judgments as establishing a general rule that in all international litigation, a complaining party must have a "legal interest" in order to bring a case.  Nor do these judgments deny the need to consider the question of standing under the dispute settlement provisions of any multilateral treaty, by referring to the terms of that treaty.

134.
This leads us to examine Article XXIII of the GATT 1994, which is the dispute settlement provision for disputes brought pursuant to the GATT 1994, most other Annex 1A agreements and the Agreement on Trade Related Aspects of Intellectual Property Rights ("TRIPs").67
 The chapeau of Article XXIII:1 of the GATT 1994 provides:



If any Member should consider that any benefit accruing to it directly or indirectly under this Agreement is being nullified or impaired or that the attainment of any objective of the Agreement is being impeded ...

Of special importance for determining the issue of standing, in our view, are the words "[i]f any Member should consider ...".68
 This provision in Article XXIII is consistent with Article 3.7 of the DSU, which states:



Before bringing a case, a Member shall exercise its judgement as to whether action under these procedures would be fruitful.



...

135.
Accordingly, we believe that a Member has broad discretion in deciding whether to bring a case against another Member under the DSU.  The language of Article XXIII:1 of the GATT 1994 and of Article 3.7 of the DSU suggests, furthermore, that a Member is expected to be largely self-regulating in deciding whether any such action would be "fruitful".

136.
We are satisfied that the United States was justified in bringing its claims under the GATT 1994 in this case.  The United States is a producer of bananas, and a potential export interest by the United States cannot be excluded.  The internal market of the United States for bananas could be affected by the EC banana regime, in particular, by the effects of that regime on world supplies and world prices of bananas.  We also agree with the Panel's statement that: 



... with the increased interdependence of the global economy, ... Members have a greater stake in enforcing WTO rules than in the past since any deviation from the negotiated balance of rights and obligations is more likely than ever to affect them, directly or indirectly.69

137.
We note, too, that there is no challenge here to the standing of the United States under the GATS, and that the claims under the GATS and the GATT 1994 relating to the EC import licensing regime are inextricably interwoven in this case.

138.
Taken together, these reasons are sufficient justification for the United States to have brought its claims against the EC banana import regime under the GATT 1994.  This does not mean, though, that one or more of the factors we have noted in this case would necessarily be dispositive in another case.  We therefore uphold the Panel's conclusion that the United States had standing to bring claims under the GATT 1994.

[…]


B.
Multilateral Agreements on Trade in Goods


1.
Agreement on Agriculture
153.
The European Communities raises the question whether the market access concessions for agricultural products made by the European Communities pursuant to the Agreement on Agriculture prevail over Article XIII of the GATT 1994.  The European Communities maintains that this result necessarily follows from the meaning and intent of Articles 4.1 and 21.1 of the Agreement on Agriculture.  Accordingly, the European Communities contends that it is permitted with respect to such market access concessions to act inconsistently with the requirements of Article XIII of the GATT 1994.  The Panel concluded that the Agreement on Agriculture does not permit the European Communities to act inconsistently with the requirements of Article XIII of the GATT 1994.

154.
The market access concessions for agricultural products that were made in the Uruguay Round of multilateral trade negotiations are set out in Members' Schedules annexed to the Marrakesh Protocol, and are an integral part of the GATT 1994.  By the terms of the Marrakesh Protocol, the Schedules are "Schedules to the GATT 1994", and Article II:7 of the GATT 1994 provides that "Schedules annexed to this Agreement are hereby made an integral part of Part I of this Agreement".  With respect to concessions contained in the Schedules annexed to the GATT 1947, the panel in United States - Restrictions on Importation of Sugar ("United States - Sugar Headnote") found that:



... Article II permits contracting parties to incorporate into their Schedules acts yielding rights under the General Agreement but not acts diminishing obligations under that Agreement.81

This principle is equally valid for the market access concessions and commitments for agricultural products contained in the Schedules annexed to the GATT 1994.  The ordinary meaning of the term "concessions" suggests that a Member may yield rights and grant benefits, but it cannot diminish its obligations.82
This interpretation is confirmed by paragraph 3 of the Marrakesh Protocol, which provides:



The implementation of the concessions and commitments contained in the schedules annexed to this Protocol shall, upon request, be subject to multilateral examination by the Members.  This would be without prejudice to the rights and obligations of Members under Agreements in Annex 1A of the WTO Agreement.  (emphasis added)

155.
The question remains whether the provisions of the Agreement on Agriculture allow market access concessions on agricultural products to deviate from Article XIII of the GATT 1994.  The preamble of the Agreement on Agriculture states that it establishes "a basis for initiating a process of reform of trade in agriculture" and that this reform process "should be initiated through the negotiation of commitments on support and protection and through the establishment of strengthened and more operationally effective GATT rules and disciplines".  The relationship between the provisions of the GATT 1994 and of the Agreement on Agriculture is set out in Article 21.1 of the Agreement on Agriculture:



The provisions of GATT 1994 and of other Multilateral Trade Agreements in Annex 1A to the WTO Agreement shall apply subject to the provisions of this Agreement.

Therefore, the provisions of the GATT 1994, including Article XIII, apply to market access commitments concerning agricultural products, except to the extent that the Agreement on Agriculture contains specific provisions dealing specifically with the same matter.

156.
Article 4.1 of the Agreement on Agriculture provides as follows:



Market access concessions contained in Schedules relate to bindings and reductions of tariffs, and to other market access commitments as specified therein.

In our view, Article 4.1 does more than merely indicate where market access concessions and commitments for agricultural products are to be found.  Article 4.1 acknowledges that significant, new market access concessions, in the form of new bindings and reductions of tariffs as well as other market access commitments (i.e. those made as a result of the tariffication process), were made as a result of the Uruguay Round negotiations on agriculture and included in Members' GATT 1994 Schedules.  These concessions are fundamental to the agricultural reform process that is a fundamental objective of the Agreement on Agriculture.

157.
That said, we do not see anything in Article 4.1 to suggest that market access concessions and commitments made as a result of the Uruguay Round negotiations on agriculture can be inconsistent with the provisions of Article XIII of the GATT 1994.  There is nothing in Articles 4.1 or 4.2, or in any other article of the Agreement on Agriculture, that deals specifically with the allocation of tariff quotas on agricultural products.  If the negotiators had intended to permit Members to act inconsistently with Article XIII of the GATT 1994, they would have said so explicitly.  The Agreement on Agriculture contains several specific provisions dealing with the relationship between articles of the Agreement on Agriculture and the GATT 1994.  For example, Article 5 of the Agreement on Agriculture allows Members to impose special safeguards measures that would otherwise be inconsistent with Article XIX of the GATT 1994 and with the Agreement on Safeguards.  In addition, Article 13 of the Agreement on Agriculture provides that, during the implementation period for that agreement, Members may not bring dispute settlement actions under either Article XVI of the GATT 1994 or Part III of the Agreement on Subsidies and Countervailing Measures for domestic support measures or export subsidy measures that conform fully with the provisions of the Agreement on Agriculture.  With these examples in mind, we believe it is significant that Article 13 of the Agreement on Agriculture does not, by its terms, prevent dispute settlement actions relating to the consistency of market access concessions for agricultural products with Article XIII of the GATT 1994.  As we have noted, the negotiators of the Agreement on Agriculture did not hesitate to specify such limitations elsewhere in that agreement;  had they intended to do so with respect to Article XIII of the GATT 1994, they could, and presumably would, have done so.  We note further that the Agreement on Agriculture makes no reference to the Modalities document83
or to any "common understanding" among the negotiators of the Agreement on Agriculture that the market access commitments for agricultural products would not be subject to Article XIII of the GATT 1994.

158.
For these reasons, we agree with the Panel's conclusion that the Agreement on Agriculture does not permit the European Communities to act inconsistently with the requirements of Article XIII of the GATT 1994.



2.
Article XIII of the GATT 1994
159.
The European Communities raises two legal issues relating to the interpretation of Article XIII of the GATT 1994.  The first is whether the allocation by the European Communities of tariff quota shares, by agreement and by assignment, to some Members not having a substantial interest in supplying bananas to the European Communities (including Nicaragua, Venezuela, and certain ACP countries in respect of traditional and non-traditional exports), but not to other such Members (including Guatemala), is consistent with Article XIII:1.  The second is whether the tariff quota reallocation rules of the BFA are consistent with the requirements of Article XIII:1 of the GATT 1994.

160.
Article XIII of the GATT 1994 requires the non-discriminatory administration of quantitative restrictions.  As provided in paragraph 5, Article XIII also applies to tariff quotas.  Article XIII:1 sets out a basic principle of non-discrimination in the administration of both quantitative restrictions and tariff quotas.  Article XIII:1 stipulates that the importation or exportation of a product of a Member can only be prohibited or restricted if:



... the importation of the like product of all third countries or the exportation of the like product to all third countries is similarly prohibited or restricted.

161.
In administering quantitative import restrictions or tariff quotas, Members must also observe the rules in Article XIII:2.  The chapeau of Article XIII:2 provides that Members shall:



... aim at a distribution of trade in such product approaching as closely as possible the shares which the various Members might be expected to obtain in the absence of such restrictions ...

Article XIII:2(d) provides specific rules for the allocation of tariff quotas among supplying countries, but these rules pertain only to the allocation of tariff quota shares to Members "having a substantial interest in supplying the product concerned".  Article XIII:2(d) does not provide any specific rules for the allocation of tariff quota shares to Members not having a substantial interest.  Nevertheless, allocation to Members not having a substantial interest must be subject to the basic principle of non‑discrimination.  When this principle of non-discrimination is applied to the allocation of tariff quota shares to Members not having a substantial interest, it is clear that a Member cannot, whether by agreement or by assignment, allocate tariff quota shares to some Members not having a substantial interest while not allocating shares to other Members who likewise do not have a substantial interest.  To do so is clearly inconsistent with the requirement in Article XIII:1 that a Member cannot restrict the importation of any product from another Member unless the importation of the like product from all third countries is "similarly" restricted.

162.
Therefore, on the first issue raised by the European Communities, we conclude that the Panel found correctly that the allocation of tariff quota shares, whether by agreement or by assignment, to some, but not to other, Members not having a substantial interest in supplying bananas to the European Communities is inconsistent with the requirements of Article XIII:1 of the GATT 1994.

163.
The second issue relates to the consistency of the tariff quota reallocation rules of the BFA with Article XIII:1 of the GATT 1994.  Pursuant to these reallocation rules, a portion of a tariff quota share not used by the BFA country to which that share is allocated may, at the joint request of the BFA countries, be reallocated to the other BFA countries.  These reallocation rules allow the exclusion of banana‑supplying countries, other than BFA countries, from sharing in the unused portions of a tariff quota share.  Thus, imports from BFA countries and imports from other Members are not "similarly" restricted.  We conclude, therefore, that the Panel found correctly that the tariff quota reallocation rules of the BFA are inconsistent with the requirements of Article XIII:1 of the GATT 1994.  Moreover, the reallocation of unused portions of a tariff quota share exclusively to other BFA countries, and not to other non‑BFA banana-supplying Members, does not result in an allocation of tariff quota shares which approaches "as closely as possible the shares which the various Members might be expected to obtain in the absence of the restrictions".  Therefore, the tariff quota reallocation rules of the BFA are also inconsistent with the chapeau of Article XIII:2 of the GATT 1994.



3.
The Scope of the Lomé Waiver
164.
On 9 December 1994, at the request of the European Communities and of the 49 ACP States that were also GATT contracting parties, the CONTRACTING PARTIES granted the European Communities a waiver from certain of its obligations under the GATT 1947 with respect to the Lomé Convention.84
The operative paragraph of this Decision of the CONTRACTING PARTIES reads as follows:



Subject to the terms and conditions set out hereunder, the provisions of paragraph 1 of Article I of the General Agreement shall be waived, until 29 February 2000, to the extent necessary to permit the European Communities to provide preferential treatment for products originating in ACP States as required by the relevant provisions of the Fourth Lomé Convention, without being required to extend the same preferential treatment to like products of any other contracting party.

This is the Lomé Waiver.  The WTO General Council, acting pursuant to paragraphs 3 and 4 of Article IX of the WTO Agreement and the provisions of the Understanding in Respect of Waivers of Obligations under the General Agreement on Tariffs and Trade 1994, decided on 14 October 1996 to extend this waiver until 29 February 2000.85

165.
The appeals by the European Communities and the Complaining Parties raise two distinct legal issues relating to the scope of the Lomé Waiver.  The first issue is whether the European Communities is "required" under the relevant provisions of the Lomé Convention to do what it has done in the measures at issue in this appeal, that is, to provide duty-free access for all traditional ACP bananas;  to provide duty-free access for 90,000 tonnes of non-traditional ACP bananas;  to provide a margin of tariff preference in the amount of 100 ECU/tonne for all other non-traditional ACP bananas;  to allocate tariff quota shares to the traditional ACP States that supplied bananas to the European Communities before 1991 in the amount of their pre‑1991 best-ever export volumes;  to allocate tariff quota shares to some traditional ACP States in excess of their pre-1991 best-ever export volumes to the European Communities;  to allocate tariff quota shares to ACP States exporting non-traditional ACP bananas;  and to maintain the import licensing procedures that are applied by this measure to imports of third-country and non‑traditional ACP bananas.

166.
The second issue is whether the Lomé Waiver, which specifically covers violations of Article I:1 of the GATT 1994, also covers violations of Article XIII with respect to the EC's country-specific tariff quota allocations for traditional ACP States.  We will address these two issues in turn.




 (a)
What is "required" by the Lomé Convention?

167.
The European Communities asserts that the Panel should not have conducted an objective examination of the requirements of the Lomé Convention, but instead should have deferred to the "common" EC and ACP views on the appropriate interpretation of the Lomé Convention.  This assertion is without merit.  The Panel was correct in stating:



We note that since the GATT CONTRACTING PARTIES incorporated a reference to the Lomé Convention into the Lomé waiver, the meaning of the Lomé Convention became a GATT/WTO issue, at least to that extent.  Thus, we have no alternative but to examine the provisions of the Lomé Convention ourselves in so far as it is necessary to interpret the Lomé waiver.86

We, too, have no alternative.

168.
From the operative paragraph of the Lomé Waiver, it is clear that what is waived is compliance with only "the provisions of paragraph 1 of Article I of the General Agreement", and it is clear also that compliance with those provisions is only waived "to the extent necessary" to permit the European Communities to provide the "preferential treatment" that is "required" by the relevant provisions of the Lomé Convention.  It is equally clear that the use of the term "required" is not accidental.  Originally, the European Communities and the ACP States that were contracting parties to the GATT 1947 requested a waiver that would have allowed the European Communities to grant preferential treatment as "foreseen" under the relevant provisions of the Lomé Convention.87
However, the term "foreseen" was not accepted by the CONTRACTING PARTIES, and was replaced in the text of the waiver by the more stringent term "required".88
We do not agree with the European Communities that this is a distinction without a difference.89

169.
To determine what is "required" by the Lomé Convention, we must look first at the text of that Convention and identify the provisions of it that are relevant to trade in bananas…

[…]

171.
These are the requirements that the Lomé Convention imposes on the European Communities for trade in ACP bananas.  The admittedly difficult legislative task facing the European Communities was to translate these requirements into appropriate regulations while also transforming the previously varied, national banana markets of its Member States into a single Community-wide market for bananas.  It is not our task to do this for the European Communities.  Our task is to determine whether the particular regulatory means that the European Communities has chosen to employ, and that are at issue in this appeal, are in fact means that are "required" by the Lomé Convention.  In our view, to be "required", each of the relevant provisions of the measures at issue in this appeal must be reasonably necessary to give effect to the relevant obligations imposed on the European Communities by the Lomé Convention.  We shall examine them in turn.

[…]

178.
Thus, of the relevant provisions of the measures at issue in this appeal, we conclude that the European Communities is "required" under the relevant provisions of the Lomé Convention to:  provide duty-free access for all traditional ACP bananas; provide duty-free access for 90,000 tonnes of non-traditional ACP bananas;  provide a margin of tariff preference in the amount of 100 ECU/tonne for all other non-traditional ACP bananas;  and allocate tariff quota shares to the traditional ACP States that supplied bananas to the European Communities before 1991 in the amount of their pre-1991 best-ever export volumes.  We conclude also that the European Communities is not "required" under the relevant provisions of the Lomé Convention to:  allocate tariff quota shares to some traditional ACP States in excess of their pre-1991 best-ever export volumes;  allocate tariff quota shares to ACP States exporting non-traditional ACP bananas; or maintain the import licensing procedures that are applied to third country and non-traditional ACP bananas.  We therefore uphold the findings of the Panel in paragraphs 7.103, 7.204 and 7.136 of the Panel Reports.




 (b)
What is covered by the Lomé Waiver?

179.
Having determined what is "required" by the Lomé Convention, we must next determine what is covered by the Lomé Waiver.

180.
Specifically, we must determine whether the Lomé Waiver applies not only to breaches of Article I:1 of the GATT 1994, but also to breaches of Article XIII of the GATT 1994, with respect to the EC's country-specific tariff quota allocations for traditional ACP States. 

181.
The operative paragraph of the Lomé Waiver reads in relevant part:



Subject to the terms and conditions set out hereunder, the provisions of paragraph 1 of Article I of the General Agreement shall be waived, until 29 February 2000, to the extent necessary to permit the European Communities to provide preferential treatment for products originating in ACP States as required by the relevant provisions of the Fourth Lomé Convention, ...96
(emphasis added)

182.
The Panel, nevertheless, concluded that the Lomé Waiver should be interpreted so as to waive not only compliance with the obligations of Article I:1, but also compliance with the obligations of Article XIII of the GATT 1994.  The Panel based its conclusion on the need to give "real effect"97
to the Lomé Waiver and on the "close relationship"98
between Articles I and XIII:1.

183.
We disagree with the Panel's conclusion.  The wording of the Lomé Waiver is clear and unambiguous.  By its precise terms, it waives only "the provisions of paragraph 1 of Article I of the General Agreement ... to the extent necessary" to do what is "required" by the relevant provisions of the Lomé Convention.  The Lomé Waiver does not refer to, or mention in any way, any other provision of the GATT 1994 or of any other covered agreement.  Neither the circumstances surrounding the negotiation of the Lomé Waiver, nor the need to interpret it so as to permit it to achieve its objectives, allow us to disregard the clear and plain wording of the Lomé Waiver by extending its scope to include a waiver from the obligations under Article XIII.  Moreover, although Articles I and XIII of the GATT 1994 are both non-discrimination provisions, their relationship is not such that a waiver from the obligations under Article I implies a waiver from the obligations under Article XIII.  

184.
The Panel's interpretation of the Lomé Waiver as including a waiver from the GATT 1994 obligations relating to the allocation of tariff quotas is difficult to reconcile with the limited GATT practice in the interpretation of waivers, the strict disciplines to which waivers are subjected under the WTO Agreement, the history of the negotiations of this particular waiver and the limited GATT practice relating to granting waivers from the obligations of Article XIII.  

185.
There is little previous GATT practice on the interpretation of waivers.  In the panel report in United States - Sugar Waiver, the panel stated:



The Panel took into account in its examination that waivers are granted according to Article XXV:5 only in "exceptional circumstances", that they waive obligations under the basic rules of the General Agreement and that their terms and conditions consequently have to be interpreted narrowly.99

Although the WTO Agreement does not provide any specific rules on the interpretation of waivers, Article IX of the WTO Agreement and the Understanding in Respect of Waivers of Obligations under the General Agreement on Tariffs and Trade 1994, which provide requirements for granting and renewing waivers, stress the exceptional nature of waivers and subject waivers to strict disciplines.  Thus, waivers should be interpreted with great care. 

186.
With regard to the history of the negotiations of the Lomé Waiver, we have already noted that the CONTRACTING PARTIES limited the scope of the waiver by replacing "preferential treatment foreseen by the Lomé Convention" with "preferential treatment required by the Lomé Convention" (emphasis added).  This change clearly suggests that the CONTRACTING PARTIES wanted to restrict the scope of the Lomé Waiver.

187.
Finally, we note that between 1948 and 1994, the CONTRACTING PARTIES granted only one waiver of Article XIII of the GATT 1947.100
In view of the truly exceptional nature of waivers from the non-discrimination obligations under Article XIII, it is all the more difficult to accept the proposition that a waiver that does not explicitly refer to Article XIII would nevertheless waive the obligations of that Article.  If the CONTRACTING PARTIES had intended to waive the obligations of the European Communities under Article XIII in the Lomé Waiver, they would have said so explicitly.

188.
Thus, we conclude that the Panel erred in finding that "the Lomé waiver waives [the] inconsistency with Article XIII:1 to the extent necessary to permit the EC to allocate shares of its banana tariff quota to specific traditional ACP banana supplying countries in an amount not exceeding their pre-1991 best-ever exports to the EC".101



4.
The "Separate Regimes" Argument
189.
It has been argued by the European Communities that there are two separate EC import regimes for bananas, the preferential regime for traditional ACP bananas and the erga omnes regime for all other imports of bananas.  Submissions made by the European Communities raise the question whether this is of any relevance for the application of the non‑discrimination provisions of the GATT 1994 and the other Annex 1A agreements.  The European Communities argues, in particular, that the non-discrimination obligations of Articles I:1, X:3(a) and XIII of the GATT 1994 and Article 1.3 of the Licensing Agreement, apply only within each of these separate regimes.  The Panel found that the European Communities has only one import regime for purposes of applying the non-discrimination provisions of the GATT 1994 and Article 1.3 of the Licensing Agreement. 

190.
The issue here is not whether the European Communities is correct in stating that two separate import regimes exist for bananas, but whether the existence of two, or more, separate EC import regimes is of any relevance for the application of the non‑discrimination provisions of the GATT 1994 and the other Annex 1A agreements. The essence of the non-discrimination obligations is that like products should be treated equally, irrespective of their origin.  As no participant disputes that all bananas are like products, the non-discrimination provisions apply to all imports of bananas, irrespective of whether and how a Member categorizes or subdivides these imports for administrative or other reasons.  If, by choosing a different legal basis for imposing import restrictions, or by applying different tariff rates, a Member could avoid the application of the non-discrimination provisions to the imports of like products from different Members, the object and purpose of the non-discrimination provisions would be defeated. It would be very easy for a Member to circumvent the non-discrimination provisions of the GATT 1994 and the other Annex 1A agreements, if these provisions apply only within regulatory regimes established by that Member.

191.
Non-discrimination obligations apply to all imports of like products, except when these obligations are specifically waived or are otherwise not applicable as a result of the operation of specific provisions of the GATT 1994, such as Article XXIV.102
In the present case, the non-discrimination obligations of the GATT 1994, specifically Articles I:1 and XIII103,
apply fully to all imported bananas irrespective of their origin, except to the extent that these obligations are waived by the Lomé Waiver.  We, therefore, uphold the findings of the Panel104
that the non-discrimination provisions of the GATT 1994, specifically, Articles I:1 and XIII, apply to the relevant EC regulations, irrespective if there is one or more "separate regimes" for the importation of bananas.

[…]  


C.
General Agreement on Trade in Services


1.  Application of the GATS
217.
There are two issues to consider in this context.  The first is whether the GATS applies to the EC import licensing procedures.  The second is whether the GATS overlaps with the GATT 1994, or whether the two agreements are mutually exclusive.  With respect to the first issue, the Panel found that:



... no measures are excluded a priori from the scope of the GATS as defined by its provisions.  The scope of the GATS encompasses any measure of a Member to the extent it affects the supply of a service regardless of whether such measure directly governs the supply of a service or whether it regulates other matters but nevertheless affects trade in services.125

For these reasons, the Panel concluded:



We therefore find that there is no legal basis for an a priori exclusion of measures within the EC banana import licensing regime from the scope of the GATS.126

218.
The European Communities argues that the GATS does not apply to the EC import licensing procedures because they are not measures "affecting trade in services" within the meaning of Article I:1 of the GATS.  In the view of the European Communities, Regulation 404/93 and the other related regulations deal with the importation, sale and distribution of bananas.  As such, the European Communities asserts, these measures are subject to the GATT 1994, and not to the GATS.

219.
In contrast, the Complaining Parties argue that the scope of the GATS, by its terms, is sufficiently broad to encompass Regulation 404/93 and the other related regulations as measures affecting the competitive relations between domestic and foreign services and service suppliers.  This conclusion, they argue, is not affected by the fact that the same measures are also subject to scrutiny under the GATT 1994, as the two agreements are not mutually exclusive.

220.
In addressing this issue, we note that Article I:1 of the GATS provides that "[t]his Agreement applies to measures by Members affecting trade in services".  In our view, the use of the term "affecting" reflects the intent of the drafters to give a broad reach to the GATS.  The ordinary meaning of the word "affecting" implies a measure that has "an effect on", which indicates a broad scope of application.  This interpretation is further reinforced by the conclusions of previous panels that the term "affecting" in the context of Article III of the GATT is wider in scope than such terms as "regulating" or "governing".127
We also note that Article I:3(b) of the GATS provides that "‘services’ includes any service in any sector except services supplied in the exercise of governmental authority" (emphasis added), and that Article XXVIII(b) of the GATS provides that the "‘supply of a service’ includes the production, distribution, marketing, sale and delivery of a service".  There is nothing at all in these provisions to suggest a limited scope of application for the GATS.  We also agree that Article XXVIII(c) of the GATS does not narrow "the meaning of the term ‘affecting’ to ‘in respect of’".128
  For these reasons, we uphold the Panel's finding that there is no legal basis for an a priori exclusion of measures within the EC banana import licensing regime from the scope of the GATS.

221.
The second issue is whether the GATS and the GATT 1994 are mutually exclusive agreements.  The GATS was not intended to deal with the same subject matter as the GATT 1994.  The GATS was intended to deal with a subject matter not covered by the GATT 1994, that is, with trade in services.  Thus, the GATS applies to the supply of services.  It provides, inter alia, for both MFN treatment and national treatment for services and service suppliers.  Given the respective scope of application of the two agreements, they may or may not overlap, depending on the nature of the measures at issue.  Certain measures could be found to fall exclusively within the scope of the GATT 1994, when they affect trade in goods as goods.  Certain measures could be found to fall exclusively within the scope of the GATS, when they affect the supply of services as services.  There is yet a third category of measures that could be found to fall within the scope of both the GATT 1994 and the GATS.  These are measures that involve a service relating to a particular good or a service supplied in conjunction with a particular good.  In all such cases in this third category, the measure in question could be scrutinized under both the GATT 1994 and the GATS.  However, while the same measure could be scrutinized under both agreements, the specific aspects of that measure examined under each agreement could be different.  Under the GATT 1994, the focus is on how the measure affects the goods involved.  Under the GATS, the focus is on how the measure affects the supply of the service or the service suppliers involved.  Whether a certain measure affecting the supply of a service related to a particular good is scrutinized under the GATT 1994 or the GATS, or both, is a matter that can only be determined on a case‑by‑case basis.  This was also our conclusion in the Appellate Body Report in Canada - Periodicals.129

222.
For these reasons, we agree with the Panel that the EC banana import licensing procedures are subject to both the GATT 1994 and the GATS, and that the GATT 1994 and the GATS may overlap in application to a particular measure.



2.  Whether Operators are Service Suppliers Engaged in Wholesale Trade Services
223.
The European Communities raises two issues concerning the definition of wholesale trade services and the application of that definition.  Both these issues relate to the Panel's finding that:



... operators in the meaning of Article 19 of Regulation 404/93 and operators performing the activities defined in Article 5 of Regulation 1442/93 are service suppliers in the meaning of Article I:2(c) of GATS provided that they are owned or controlled by natural persons or juridical persons of other Members and supply wholesale services.  When operators provide wholesale services with respect to bananas which they have imported or acquired for marketing, cleared in customs or ripened, they are actual wholesale service suppliers.  Where operators form part of vertically integrated companies, they have the capability and opportunity to enter the wholesale service market.  They could at any time decide to re-sell bananas which they have imported or acquired from EC producers, or cleared in customs, or ripened instead of further transferring or processing bananas within an integrated company.  Since Article XVII of GATS is concerned with conditions of competition, it is appropriate for us to consider these vertically integrated companies as service suppliers for the purposes of analysing the claims made in this case.130

224.
First, the European Communities questions whether the operators within the meaning of the relevant EC regulations are, in fact, service suppliers in the sense of the GATS, in that what they actually do is buy and import bananas.  The European Communities argues that "when buying or importing, a wholesale trade services supplier is a buyer or importer and not covered by the GATS at all, because he is not providing any reselling services".131
The European Communities also challenges the Panel's conclusion that "integrated companies", which may provide some of their services in-house in the production or distribution chain, are service suppliers within the meaning of the GATS.  

225.
On the first of these two issues, we agree with the Panel that the operators as defined under the relevant regulations of the European Communities are, indeed, suppliers of "wholesale trade services" within the definition set out in the Headnote to Section 6 of the CPC.132
We note further that the European Communities has made a full commitment for wholesale trade services (CPC 622), with no conditions or qualifications, in its Schedule of Specific Commitments under the GATS.133
Although these operators, as defined in the relevant EC regulations, are engaged in some activities that are not strictly within the definition of "distributive trade services" in the Headnote to Section 6 of the CPC, there is no question that they are also engaged in other activities involving the wholesale distribution of bananas that are within that definition.  

226.
The Headnote to Section 6 of the CPC defines "distributive trade services" in relevant part as follows:



... the principal services rendered by wholesalers and retailers may be characterized as reselling merchandise, accompanied by a variety of related, subordinated services ... (emphasis added)


We note that the CPC Headnote characterizes the "principal services" rendered by wholesalers as "reselling merchandise".  This means that "reselling merchandise" is not necessarily the only service provided by wholesalers.  The CPC Headnote also refers to "a variety of related, subordinated services" that may accompany the "principal service" of "reselling merchandise".  It is difficult to conceive how a wholesaler could engage in the "principal service" of "reselling" a product if it could not also purchase or, in some cases, import the product.  Obviously, a wholesaler must obtain the goods by some means in order to resell them.134
In this case, for example, it would be difficult to resell bananas in the European Communities if one could not buy them or import them in the first place.

227.
The second issue relates to "integrated companies".  In our view, even if a company is vertically-integrated, and even if it performs other functions related to the production, importation, distribution and processing of a product, to the extent that it is also engaged in providing "wholesale trade services" and is therefore affected in that capacity by a particular measure of a Member in its supply of those "wholesale trade services", that company is a service supplier within the scope of the GATS.

228.
For these reasons, we uphold the Panel's findings on both these issues.135



3.
Article II of the GATS
229.
The European Communities appeals the Panel's finding:



... that the obligation contained in Article II:1 of GATS to extend "treatment no less favourable" should be interpreted in casu to require providing no less favourable conditions of competition.136

The critical issue here is whether Article II:1 of the GATS applies only to de jure, or formal, discrimination or whether it applies also to de facto discrimination.

230.
The Panel's approach to this question was to interpret the words "treatment no less favourable" in Article II:1 of the GATS by reference to paragraphs 2 and 3 of Article XVII of the GATS.  The Panel said:



... we note that the standard of "no less favourable treatment" in paragraph 1 of Article XVII is meant to provide for no less favourable conditions of competition regardless of whether that is achieved through the application of formally identical or formally different measures.  Paragraphs 2 and 3 of Article XVII serve the purpose of codifying this interpretation, and in our view, do not impose new obligations on Members additional to those contained in paragraph 1.  In essence, the "treatment no less favourable" standard of Article XVII:1 is clarified and reinforced in the language of paragraphs 2 and 3.  The absence of similar language in Article II is not, in our view, a justification for giving a different ordinary meaning in terms of Article 31(1) of the Vienna Convention to the words "treatment no less favourable", which are identical in both Articles II:1 and XVII:1.137

231.
We find the Panel's reasoning on this issue to be less than fully satisfactory.  The Panel interpreted Article II of the GATS in the light of panel reports interpreting the national treatment obligation of Article III of the GATT.  The Panel also referred to Article XVII of the GATS, which is also a national treatment obligation.  But Article II of the GATS relates to MFN treatment, not to national treatment.  Therefore, provisions elsewhere in the GATS relating to national treatment obligations, and previous GATT practice relating to the interpretation of the national treatment obligation of Article III of the GATT 1994 are not necessarily relevant to the interpretation of Article II of the GATS.  The Panel would have been on safer ground had it compared the MFN obligation in Article II of the GATS with the MFN and MFN-type obligations in the GATT 1994.138

232.
Articles I and II of the GATT 1994 have been applied, in past practice, to measures involving de facto discrimination.139
We refer, in particular, to the panel report in European Economic Community - Imports of Beef from Canada140,
which examined the consistency of EEC regulations implementing a levy-free tariff quota for high quality grain-fed beef with Article I of the GATT 1947.  Those regulations made suspension of the import levy for such beef conditional on production of a certificate of authenticity.  The only certifying agency authorized to produce a certificate of authenticity was a United States agency.  The panel, therefore, found that the EEC regulations were inconsistent with the MFN principle in Article I of the GATT 1947 as they had the effect of denying access to the EEC market to exports of products of any origin other than that of the United States.

233.
The GATS negotiators chose to use different language in Article II and Article XVII of the GATS in expressing the obligation to provide "treatment no less favourable".  The question naturally arises:  if the GATS negotiators intended that "treatment no less favourable" should have exactly the same meaning in Articles II and XVII of the GATS, why did they not repeat paragraphs 2 and 3 of Article XVII in Article II?  But that is not the question here.  The question here is the meaning of "treatment no less favourable" with respect to the MFN obligation in Article II of the GATS.  There is more than one way of writing a de facto non-discrimination provision.  Article XVII of the GATS is merely one of many provisions in the WTO Agreement that require the obligation of providing "treatment no less favourable".  The possibility that the two Articles may not have exactly the same meaning does not imply that the intention of the drafters of the GATS was that a de jure, or formal, standard should apply in Article II of the GATS.  If that were the intention, why does Article II not say as much?  The obligation imposed by Article II is unqualified.  The ordinary meaning of this provision does not exclude de facto discrimination.  Moreover, if Article II was not applicable to de facto discrimination, it would not be difficult -- and, indeed, it would be a good deal easier in the case of trade in services, than in the case of trade in goods -- to devise discriminatory measures aimed at circumventing the basic purpose of that Article.

234.
For these reasons, we conclude that "treatment no less favourable" in Article II:1 of the GATS should be interpreted to include de facto, as well as de jure, discrimination.  We should make it clear that we do not limit our conclusion to this case.  We have some difficulty in understanding why the Panel stated that its interpretation of Article II of the GATS applied "in casu".141



4.
Effective Date of the GATS Obligations
235.
The European Communities also raises the question whether the Panel erred in giving retroactive effect to Articles II and XVII of the GATS, contrary to the principle stated in Article 28 of the Vienna Convention.  Article 28 states the general principle of international law that "[u]nless a different intention appears from the treaty or is otherwise established, its provisions do not bind a party in relation to ... any situation which ceased to exist before the date of entry into force of the treaty ...".  The Panel stated in its finding on this issue that:



... the scope of our legal examination includes only actions which the EC took or continued to take, or measures that remained in force or continued to be applied by the EC, and thus did not cease to exist after the entry into force of the GATS.  Likewise, any finding of consistency or inconsistency with the requirements of Articles II and XVII of GATS would be made with respect to the period after the entry into force of the GATS.142

The Panel stated, further, in a footnote to this finding, that "the EC measures at issue may be considered as continuing measures, which in some cases were enacted before the entry into force of the GATS but which did not cease to exist after that date (the opposite of the situation envisaged in Article 28)".143

236.
The European Communities argues that the continuing situation at issue here is not the continued existence of Regulation 404/93 and other related regulations, but is, instead, the alleged discrimination against and among foreign service suppliers.  The European Communities maintains that de facto discrimination is a fact at a particular point in time, and does not necessarily continue for as long as a law remains in force.  The European Communities argues that the Panel based its finding with respect to de facto discrimination on data related to 1992, that is, before the entry into force of the GATS on 1 January 1995.  In the view of the European Communities, there is no basis for the assumption that this factual data relating to 1992, even if correct, continued to exist after the entry into force of the GATS.  In the absence of evidence to the contrary, the European Communities argues, it should be concluded that the de facto discrimination in 1992 was a situation which ceased to exist before the entry into force of the GATS.  Consequently, the European Communities contends that the non-retroactivity principle in Article 28 of the Vienna Convention applies in this case, and that this invalidates the Panel's conclusion of inconsistency of the EC import licensing regime with Articles II and XVII of the GATS.  

237.
It is, however, evident from the terms of its finding that the Panel concluded, as a matter of fact, that the de facto discrimination did continue to exist after the entry into force of the GATS.144
  This factual finding is beyond review by the Appellate Body.  Thus, we do not reverse or modify the Panel's conclusion in paragraph 7.308 of the Panel Reports.



5.
Burden of Proof
238.
The European Communities argues that the Panel has not followed the ruling by the Appellate Body in United States - Shirts and Blouses from India145,
as it relates to the burden of proof, in deciding the following issues:


•
which companies are a "juridical person of another Member" within the meaning of Article XXVIII(m) of the GATS and are "owned", "controlled" by or "affiliated" with such a juridical person of another Member within the meaning of Article XXVIII(n) of the GATS and are providing wholesale trade services through commercial presence within the European Communities;


•
the market shares of the respective companies engaged in wholesale trade in bananas within the European Communities;  and


•
the category of "operators" that include or directly represent EC (or ACP) producers who have suffered damage from hurricanes.

239.
In our view, the conclusions by the Panel on whether Del Monte is a Mexican company146,
the ownership and control of companies established in the European Communities that provide wholesale trade services in bananas147,
the market shares of suppliers of Complaining Parties' origin as compared with suppliers of EC (or ACP) origin148,
and the nationality of the majority of operators that "include or directly represent" EC (or ACP) producers149,
are all factual conclusions.  Therefore, we decline to rule on these arguments made by the European Communities.



6.
Whether the EC Licensing Procedures are Discriminatory Under Articles II and XVII of the GATS
240.
The European Communities argues that the EC licensing system for bananas is not discriminatory under Articles II and XVII of the GATS, because the various aspects of the system, including the operator category rules, the activity function rules and the special hurricane licence rules, "pursue entirely legitimate policies" and "are not inherently discriminatory in design or effect".150
  

241.
We see no specific authority either in Article II or in Article XVII of the GATS for the proposition that the "aims and effects" of a measure are in any way relevant in determining whether that measure is inconsistent with those provisions.  In the GATT context, the "aims and effects" theory had its origins in the principle of Article III:1 that internal taxes or charges or other regulations "should not be applied to imported or domestic products so as to afford protection to domestic production".  There is no comparable provision in the GATS.  Furthermore, in our Report in Japan ‑ Alcoholic Beverages151,
the Appellate Body rejected the "aims and effects" theory with respect to Article III:2 of the GATT 1994.  The European Communities cites an unadopted panel report dealing with Article III of the GATT 1947, United States - Taxes on Automobiles152,
as authority for its proposition, despite our recent ruling.

[…]


D.
Nullification or Impairment
249.
The Panel concluded that:



... the infringement of obligations by the EC under a number of WTO agreements, are a prima facie case of nullification or impairment of benefits in the meaning of Article 3.8 of the DSU, which provides that "there is normally a presumption that a breach of the rules has an adverse impact on other Members parties to that covered agreement". To the extent that this presumption can be rebutted, in our view the EC has not succeeded in rebutting the presumption that its breaches of GATT, GATS and Licensing Agreement rules have nullified or impaired benefits of the Complainants.162

The European Communities has appealed this conclusion.

250.
We observe, first of all, that the European Communities attempts to rebut the presumption of nullification or impairment with respect to the Panel's findings of violations of the GATT 1994 on the basis that the United States has never exported a single banana to the European Community, and therefore, could not possibly suffer any trade damage.  The attempted rebuttal by the European Communities applies only to one complainant, the United States, and to only one agreement, the GATT 1994.  In our view, the Panel erred in extending the scope of the presumption in Article 3.8 of the DSU to claims made under the GATS as well as to claims made by the Complaining Parties other than the United States.

251.
We note that Article 12.7 of the DSU provides in part that:



... the report of a panel shall set out the findings of fact, the applicability of relevant provisions and the basic rationale behind any findings and recommendations that it makes.  (emphasis added)

In paragraph 7.398 of the Reports, the Panel has provided no more by way of a "basic rationale" than a reference in a footnote to a previous panel report.163
That said, we note that the two issues of nullification or impairment and of the standing of the United States are closely related.  Indeed, the European Communities argues these two issues in the alternative.  In the part of the Panel Reports dealing with standing164,
two points are made that the Panel may well have had in mind in reaching its conclusions on nullification or impairment.  One is that the United States is a producer of bananas and that a potential export interest by the United States cannot be excluded;  the other is that the internal market of the United States for bananas could be affected by the EC bananas regime and by its effects on world supplies and world prices of bananas.  These are matters that we have already decided are relevant to the question of the standing of the United States under the GATT 1994.  They are equally relevant to the question whether the European Communities has rebutted the presumption of nullification or impairment.

252.
So, too, is the panel report in United States - Superfund, to which the Panel referred.165
In that case, the panel examined whether measures with "only an insignificant effect on the volume of exports do nullify or impair benefits under Article III:2 ...".  The panel concluded (and in so doing, confirmed the views of previous panels) that:



Article III:2, first sentence, cannot be interpreted to protect expectations on export volumes;  it protects expectations on the competitive relationship between imported and domestic products.  A change in the competitive relationship contrary to that provision must consequently be regarded ipso facto as a nullification or impairment of benefits accruing under the General Agreement.  A demonstration that a measure inconsistent with Article III:2, first sentence, has no or insignificant effects would therefore in the view of the Panel not be a sufficient demonstration that the benefits accruing under that provision had not been nullified or impaired even if such a rebuttal were in principle permitted.166

253.
The panel in United States - Superfund subsequently decided "not to examine the submissions of the parties on the trade effects of the tax differential"167
on the basis of the legal grounds it had enunciated.  The reasoning in United States - Superfund applies equally in this case.

254.
For these reasons, we can find no legal basis on which to reverse the conclusions of the Panel in paragraph 7.398 of the Panel Reports.

V.
Findings and Conclusions
255.
For the reasons set out in this Report, the Appellate Body:


(a)
upholds the Panel's conclusion that the United States had standing to bring claims under the GATT 1994 in this case;


(b)
upholds the Panel's conclusion that the request for the establishment of the panel in this case was consistent with Article 6.2 of the DSU., with the modification that a faulty request cannot be "cured" by the first written submission of a complaining party;


(c)
reverses the Panel's conclusions that certain of the claims under Article XVII of the GATS made by Mexico and all the claims made under the GATS by Guatemala and Honduras are not to be included within the scope of this case;


(d)
upholds the Panel's conclusion that the Agreement on Agriculture does not permit the European Communities to act inconsistently with the requirements of Article XIII of the GATT 1994;


(e)
upholds the Panel's finding that the allocation of tariff quota shares, whether by agreement or by assignment, to some, but not to other, Members not having a substantial interest in supplying bananas to the European Communities is inconsistent with Article XIII:1 of the GATT 1994;


(f)
upholds the Panel's finding that the tariff quota reallocation rules of the BFA are inconsistent with Article XIII:1 of the GATT 1994, and modifies the Panel's finding by concluding that the BFA tariff quota reallocation rules are also inconsistent with the chapeau of Article XIII:2 of the GATT 1994;


(g)
concludes that the European Communities is "required" under the relevant provisions of the Lomé Convention to:  provide duty-free access for traditional ACP bananas, provide duty-free access for 90,000 tonnes of non-traditional ACP bananas, provide a margin of tariff preference in the amount of 100 ECU/tonne for all other non-traditional ACP bananas, and allocate tariff quota shares to the traditional ACP States in the amount of their pre-1991 best-ever export volumes;  


(h)
concludes that the European Communities is not "required" under the relevant provisions of the Lomé Convention to:  allocate tariff quota shares to traditional ACP States in excess of their pre-1991 best-ever export volumes, allocate tariff quota shares to ACP States exporting non-traditional ACP bananas, or maintain the EC import licensing procedures that are applied to third-country and non-traditional ACP bananas;


(i)
and therefore, based on the conclusions in (g) and (h), upholds the findings of the Panel that the European Communities is "required" under the relevant provisions of the Lomé Convention to provide preferential tariff treatment for non-traditional ACP bananas, is not "required" to allocate tariff quota shares to traditional ACP States in excess of their pre-1991 best-ever export volumes, and is not "required" to maintain the EC import licensing procedures that are applied to third-country and non-traditional ACP bananas;


(j)
reverses the finding of the Panel that the Lomé Waiver waives any inconsistency with Article XIII:1 of the GATT 1994 to the extent necessary to permit the European Communities to allocate tariff quota shares to traditional ACP States;  


(k)
upholds the Panel's findings that the non-discrimination provisions of the GATT 1994, specifically, Articles I:1 and XIII, apply to the relevant EC regulations, irrespective of whether there are one or more "separate regimes" for the importation of bananas;


(l)
upholds the Panel's finding that licensing procedures for tariff quotas are within the scope of the Licensing Agreement, and reverses the Panel's finding that Article 1.3 of the Licensing Agreement precludes the imposition of different import licensing systems on like products when imported from different Members;


(m)
reverses the Panel's finding that Article X:3(a) of the GATT 1994 precludes the imposition of different import licensing systems on like products when imported from different Members;  and upholds the Panel's finding that both Article 1.3 of the Licensing Agreement and Article X:3(a) of the GATT 1994 apply to the EC import licensing procedures, with the modification that the Panel should have applied the provisions of the Licensing Agreement first, as it is the more specific and detailed agreement;


(n)
upholds the Panel's conclusions that the EC activity function rules and the BFA export certificate requirement are inconsistent with Article I:1 of the GATT 1994;


(o)
upholds the Panel's findings that Article III:4 of the GATT 1994 applies to the EC import licensing procedures, and that the EC practice with respect to hurricane licences is inconsistent with Article III:4 of the GATT 1994;


(p)
upholds the Panel's conclusions that there is no legal basis for an a priori exclusion of measures within the EC import licensing regime from the scope of the GATS and that the GATT 1994 and the GATS may overlap in application to a measure;


(q)
upholds the Panel's findings that "operators" as defined in the relevant EC regulations are service suppliers within the meaning of Article I:2(c) of the GATS that are engaged in providing "wholesale trade services" and that, where such operators form part of vertically-integrated companies, such companies are service suppliers for the purposes of this case;


(r)
upholds the Panel's conclusion that Article II:1 of the GATS should be interpreted to include de facto, as well as de jure, discrimination;


(s)
upholds the Panel's conclusion that the scope of its legal examination of the application of Articles II and XVII of the GATS includes only actions that the European Communities took, or continued to take, or measures that remained in force or continued to be applied by the European Communities, and thus did not cease to exist after the entry into force of the GATS;


(t)
upholds the Panel's findings relating to:  which companies are owned or controlled by, or are affiliated with, persons of Complaining Parties' origin, and are providing wholesale trade services in bananas through commercial presence within the European Communities;  the respective market shares of service suppliers of Complaining Parties' origin as compared with service suppliers of EC (or ACP) origin;  and the nationality of the majority of operators that "include or directly represent" EC (or ACP) producers that have suffered damage from hurricanes;


(u)
upholds the Panel's conclusions that the allocation to Category B operators of 30 per cent of the licences allowing the importation of third-country and non-traditional ACP bananas at in-quota tariff rates is inconsistent with Articles II and XVII of the GATS;


(v)
upholds the Panel's conclusions that the allocation to ripeners of a certain portion of the Category A and B licences allowing the importation of third-country and non-traditional ACP bananas at in-quota tariff rates is inconsistent with Article XVII of the GATS;


(w)
upholds the Panel's conclusions that the EC practice with respect to hurricane licences is inconsistent with Articles II and XVII of the GATS;  and


(x)
upholds the Panel's finding that the European Communities has not succeeded in rebutting the presumption that its breaches of the GATT 1994 have nullified or impaired the benefits of the United States, with the modification that this finding should be limited to the United States and to the EC's obligations under the GATT 1994.

256.
The foregoing legal findings and conclusions uphold, modify or reverse the findings and conclusions of the Panel in Parts VII and IX of the Panel Reports, but leave intact the findings and conclusions of the Panel that were not the subject of this appeal.

257.
The Appellate Body recommends that the Dispute Settlement Body request the European Communities to bring the measures found in this Report and in the Panel Reports, as modified by this Report, to be inconsistent with the GATT 1994 and the GATS into conformity with the obligations of the European Communities under those agreements.
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