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[The US Anti-Dumping Act of 1916
 allows, under certain conditions, civil actions and criminal proceedings to be brought against importers who have sold foreign-produced in the United States at prices which are “substantially less” than the prices at which the same products are sold in the relevant foreign market. In a complaint by the European Communities (EC), a Panel had concluded on 31 March 2000 that:

(i) The 1916 Act violates Article VI:1 and VI:2 of the GATT 1994;

(ii) The 1916 Act violates Articles 1,4 and 5.5 of the Anti-dumping Agreement;

(iii) The 1916 Act violates Article XVI:4 of the Agreement Establishing the WTO;

(iv) As a result, benefits accruing to the EC under the WTO Agreements have been nullified or impaired.

On a complaint by Japan, another panel concluded on 29 May 2000 that:

(i) the 1916 Act violates Article VI:1 and VI:2 of GATT 1994;

(ii) the 1916 Act violates Articles 1, 4.1, 5.1, 5.2, 5.4, 18.1 and 18.4 of the Anti-Dumping Agreement;

(iii) the 1916 Act violates Article XVI:4 of the Agreement Establishing the WTO;

(iv) as a result, benefits accruing to Japan under the WTO Agreement have been nullified or impaired.

The United States appealed certain issues of law from both reports, the EC and Japan also filed appeals. In view of the close similarity of the issues raised in the appeals, it was decided, after consultation with the parties, that a single Division of the Appellate Body would hear and decide both appeals.] 

I. Issues Raised in these Appeals

50. The following issues are raised in these appeals:

(a) Whether the Panel erred in its assessment of the claims against the 1916 Act as such, in particular: 

(i)
in concluding that it had jurisdiction to consider claims that the 1916 Act as such is inconsistent with United States' obligations under Article VI of the GATT 1994 and the  Anti-Dumping Agreement;  and

(ii)
in its interpretation and application of the distinction between mandatory and discretionary legislation;

(b) Whether the Panel erred in concluding that Article VI of the GATT 1994 and the Anti-Dumping Agreement  apply to the 1916 Act;

(c) Whether the Panel erred in concluding:

(i)
in the EC Panel Report, that the 1916 Act is inconsistent with Articles VI:1 and VI:2 of the GATT 1994, Articles 1, 4 and 5.5 of the  Anti-Dumping Agreement  and Article XVI:4 of the  WTO Agreement;  and

(ii)
in the Japan Panel Report, that the 1916 Act is inconsistent with Articles VI:1 and VI:2 of the GATT 1994, Articles 1, 4.1, 5.1, 5.2, 5.4, 18.1 and 18.4 of the Anti-Dumping Agreement  and Article XVI:4 of the  WTO Agreement;

(d) Whether the Panel erred in refusing to grant "enhanced" third party rights to Japan in the case brought by the European Communities, and to the European Communities in the case brought by Japan;  and

(e) If the Appellate Body were to reverse the Panel's findings that Article VI of the GATT 1994 and the  Anti-Dumping Agreement  apply to the 1916 Act, whether the Appellate Body can or should find that the 1916 Act is inconsistent with Articles III:4 and XI of the GATT 1994; and, if the Appellate Body were to reverse the Panel's findings on jurisdiction or on the distinction between mandatory and discretionary legislation, whether the Appellate Body can or should find that the 1916 Act is inconsistent with Article XVI:4 of the  WTO Agreement.
[The first main issue raised in the appeal was whether the Panel had erred in finding that it had jurisdiction to consider the claims that the 1916 Act as such was inconsistent with Article VI of GATT 1994 and the Anti-Dumping Agreement, as opposed to only examining the actual application of that legislation.]

56. Since, in the present cases, the European Communities and Japan did not challenge a definitive anti-dumping duty, a price undertaking or a provisional measure, the United States concludes that the Panel did not have jurisdiction to examine the 1916 Act as such. 

[ . . . ]

58. We note that in the present cases, the European Communities and Japan both brought their claims of inconsistency with Article VI of the GATT 1994 and the  Anti-Dumping Agreement pursuant to Article XXIII of the GATT 1994 and Article 17 of the  Anti-Dumping Agreement.
 [change number of footnote into 32]
[ . . . ]

60. Prior to the entry into force of the  WTO Agreement, it was firmly established that Article XXIII:1(a) of the GATT 1947 allowed a Contracting Party to challenge legislation as such, independently from the application of that legislation in specific instances.  While the text of Article XXIII does not expressly address the matter, panels consistently considered that, under Article XXIII, they had the  jurisdiction  to deal with claims against legislation as such.
 [footnote 34] In examining  such claims, panels developed the concept that mandatory and discretionary legislation should be distinguished from each other, reasoning that only legislation that mandates a violation of GATT obligations can be found as such to be inconsistent with those obligations.  We consider the application of this distinction to the present cases in section IV(B) below.

61. Thus, that a Contracting Party could challenge legislation as such before a panel was well-settled under the GATT 1947.  We consider that the case law articulating and applying this practice forms part of the GATT  acquis  which, under Article XVI:1 of the  WTO Agreement, provides guidance to the WTO and, therefore, to panels and the Appellate Body.  Furthermore, in Article 3.1 of the DSU, Members affirm "their adherence to the principles for the management of disputes heretofore applied under Articles XXII and XXIII of GATT 1947".  We note that, since the entry into force of the  WTO Agreement, a number of panels have dealt with dispute settlement claims brought against a Member on the basis of its legislation as such, independently from the application of that legislation in specific instances.
 [footnote 35]

62.Turning to the issue of the legal basis for claims brought under the  Anti-Dumping Agreement, we note that Article 17 of the  Anti-Dumping Agreement  addresses dispute settlement under that Agreement.  Just as Articles XXII and XXIII of the GATT 1994 create a legal basis for claims in disputes relating to provisions of the GATT 1994, so also Article 17 establishes the basis for dispute settlement claims relating to provisions of the  Anti-Dumping Agreement.  In the same way that Article XXIII of the GATT 1994 allows a WTO Member to challenge  legislation  as such, Article 17 of the  Anti-Dumping Agreement  is properly to be regarded as allowing a challenge to legislation as such, unless this possibility is excluded.  No such express exclusion is found in Article 17 or elsewhere in the  Anti-Dumping Agreement.

63.In considering whether Article 17 contains an  implicit  restriction on challenges to 
anti-dumping legislation as such, we first note that Article 17.1 states:


Except as otherwise provided herein, the Dispute Settlement Understanding is applicable to consultations and the settlement of disputes under this Agreement.

64.Article 17.1 refers, without qualification, to "the settlement of disputes" under the 
Anti-Dumping Agreement.  Article 17.1 does not distinguish between disputes relating to 
anti-dumping legislation as such and disputes relating to anti-dumping measures taken in the implementation of such legislation.  Article 17.1 therefore implies that Members can challenge the consistency of legislation as such with the  Anti-Dumping Agreement  unless this action is excluded by Article 17.

[ . . . ]

[The Appellate Body continues by finding that, similarly, Articles 17.2, 17.3 do not preclude Members from challenging legislation as such, and continues:]

69.As indicated above, the United States bases its objection to the Panel's jurisdiction on Article 17.4 of the  Anti-Dumping Agreement  and our Report in  Guatemala – Cement.

70.Article 17.4 of the  Anti-Dumping Agreement  provides:



If the Member that requested consultations considers that the consultations pursuant to paragraph 3 have failed to achieve a mutually agreed solution, and if  final action  has been taken by the administering authorities of the importing Member to levy  definitive anti-dumping duties  or  to accept price undertakings, it may refer the matter to the Dispute Settlement Body ("DSB").  When  a provisional measure has a significant impact and the Member that requested consultations considers that the measure was taken contrary to the provisions of paragraph 1 of Article 7, that Member may also refer  such matter  to the DSB.  (emphasis added)

We note that, unlike Articles 17.1 to 17.3, Article 17.4 is a special or additional dispute settlement rule listed in Appendix 2 to the DSU.



71.In  Guatemala – Cement, Mexico had challenged Guatemala's initiation  of anti-dumping proceedings, and its  conduct  of the investigation, without identifying any of the measures listed in Article 17.4.  

[ . . . ]



72.Nothing in our Report in  Guatemala – Cement  suggests that Article 17.4 precludes review of anti-dumping legislation as such.  Rather, in that case, we simply found that, for Mexico to challenge Guatemala's initiation and conduct of the anti-dumping investigation, Mexico was required to identify one of the three anti-dumping measures listed in Article 17.4 in its request for establishment of a panel.  Since it did not do so, the panel in that case did not have jurisdiction.

73.Important considerations underlie the restriction contained in Article 17.4.  In the context of dispute settlement proceedings regarding an anti-dumping investigation, there is tension between, on the one hand, a complaining Member's right to seek redress when illegal action affects its economic operators and, on the other hand, the risk that a responding Member may be harassed or its resources squandered if dispute settlement proceedings could be initiated  against it in respect of each step, however small, taken in the course of an anti-dumping investigation, even before any concrete measure had been adopted.
  In our view, by limiting the availability of dispute settlement proceedings related to an anti-dumping investigation to cases in which a Member's request for establishment of a panel identifies a definitive anti-dumping duty, a price undertaking or a provisional measure
, Article 17.4 strikes a balance between these competing considerations.

74.Therefore, Article 17.4 sets out certain conditions that must exist before a Member can challenge action taken by a national investigating authority in the context of an anti-dumping investigation. However, Article 17.4 does not address or affect a Member's right to bring a claim of inconsistency with the  Anti-Dumping Agreement  against anti-dumping legislation as such. [ . . . ]

[Its reading of Article 17, says the Appellate Body, is supported by Article 18.4 of the Anti-Dumping Agreement, that imposes an obligation on each Member to brings its legislation into conformity with the provisions of the Antidumping Agreement no later than the date of entry into force of the WTO Agreement for that Member. The “effectiveness of Article 18.4 would be diminished” when Members would not be able to bring a claim against legislation that is inconsistent with the Anti-Dumping Agreement.] 

80.Furthermore, we note that Article 18.1 of the  Anti-Dumping Agreement  states:


No specific action against dumping of exports from another Member can be taken except in accordance with the provisions of  GATT 1994, as interpreted by this Agreement.
81.Article 18.1 contains a prohibition on "specific action against dumping" when such action is not taken in accordance with the provisions of the GATT 1994, as interpreted by the  Anti-Dumping Agreement.  Specific action against dumping could take a wide variety of forms.  If specific action against dumping is taken in a form other than a form authorized under Article VI of the GATT 1994, as interpreted by the  Anti-Dumping Agreement, such action will violate Article 18.1.
 [footnote 40] We find nothing, however, in Article 18.1 or elsewhere in the Anti-Dumping Agreement, to suggest that the consistency of such action with Article 18.1 may only be challenged when one of the three measures specified in Article 17.4 has been adopted.  Indeed, such an interpretation must be wrong since it implies that, if a Member's legislation provides for a response to dumping that does  not  consist of one of the three measures listed in Article 17.4, then it would be impossible to test the consistency of that legislation, and of particular responses thereunder, with Article 18.1 of the  Anti-Dumping Agreement. [ . . . ]

[The Appellate Body then discusses the United States’ claim that the Panel erred in its interpretation and application of the distinction between mandatory and discretionary legislation.]
84.In the proceedings before the Panel, the United States invoked the distinction between mandatory and discretionary legislation
 [footnote 41] to make two types of argument:



… the 1916 Act is non-mandatory legislation within the meaning of the GATT/WTO practice essentially because (i) with respect to both civil and criminal proceedings, US courts have interpreted in the past and/or could in the future interpret the 1916 Act in a manner consistent with the WTO obligations of the United States and (ii) the US Department of Justice has discretion to initiate or not criminal proceedings under the 1916 Act.
 [footnote 42]

85.With respect to the first of these arguments, the Panel concluded:



The question whether the 1916 Act could be or has been interpreted in a way that would make it fall outside the scope of Article VI is … simply a question of assessing the current meaning of the law.
 [footnote 43]

86.As regards the second argument made by the United States, the Panel found:



… the discretion enjoyed by the US Department of Justice to initiate a case under the 1916 Act should not be interpreted as making the 1916 Act a non-mandatory law.
 [footnote 44]

87.On appeal, the United States asks us to reverse the Panel's interpretation and application of the distinction between mandatory and discretionary legislation.

88.As indicated above, the concept of mandatory as distinguished from discretionary legislation was developed by a number of GATT panels as a threshold consideration in determining when legislation as such – rather than a specific application of that legislation – was inconsistent with a Contracting Party's GATT 1947 obligations.
 [footnote 45] The practice of GATT panels was summed up in United States – Tobacco 
 [footnote 46] as follows:


… panels had consistently ruled that legislation which mandated action inconsistent with the General Agreement could be challenged as such, whereas legislation which merely gave the discretion to the  executive authority  of a contracting party to act inconsistently with the General Agreement could not be challenged as such;  only the actual application of such legislation inconsistent with the General Agreement could be subject to challenge.
 [footnote 47] (emphasis added)
89.Thus, the relevant discretion, for purposes of distinguishing between mandatory and discretionary legislation, is a discretion vested in the  executive branch  of government.

90.The 1916 Act provides for two types of actions to be brought in a United States federal court:  a civil action initiated by private parties, and a criminal action initiated by the United States Department of Justice.  Turning first to the civil action, we note that there is no relevant discretion accorded to the executive branch of the United States' government with respect to such action.
  [footnote 48]These civil actions are brought by private parties.  A judge faced with such proceedings must simply apply  the 1916 Act.  In consequence, so far as the civil actions that may be brought under the 1916 Act are concerned, the 1916 Act is clearly mandatory legislation as that term has been understood for purposes of the distinction between mandatory and discretionary legislation.

91.The Panel, however, examined that part of the 1916 Act that provides for criminal prosecutions, and found that the discretion enjoyed by the United States Department of Justice to initiate or not to initiate criminal proceedings does not mean that the 1916 Act is a discretionary law.
   [footnote 49] In light of the case law developing and applying the distinction between mandatory and discretionary legislation
 [footnote 50], we believe that the discretion enjoyed by the United States Department of Justice is not discretion of such a nature or of such breadth as to transform the 1916 Act into discretionary legislation, as this term has been understood for purposes of distinguishing between mandatory and discretionary legislation.  We, therefore, agree with the Panel's finding on this point.
92.In any event, we note that, on appeal, the United States does not directly challenge the Panel's finding that the discretion to enforce the 1916 Act enjoyed by the United States Department of Justice does not mean that the 1916 Act is discretionary legislation, but instead takes issue with several aspects of the reasoning employed by the Panel in reaching this conclusion.  First, according to the United States, the Panel erred by "creating" a rule that the mandatory/discretionary distinction can apply only if the challenged legislation has never been "applied".  [ . . . ]

[The Appellate Body also upholds the Panel’s application of the burden of proof finding that the EC and Japan had satisfied their respective burdens of proof by establishing a prima facie case that the 1916 Act was, on its face, inconsistent with Article VI of the GATT 1994 and the Anti-Dumping Agreement and that the United States had not supplied persuasive evidence in support of its claim that the 1916 Act was discretionary legislation.] 

100.Lastly, we note that, before the Panel and before us, the United States invoked the distinction between mandatory and discretionary legislation to argue that the 1916 Act cannot be mandatory legislation because United States' courts have interpreted or may interpret the 1916 Act in ways that would make it consistent with the WTO obligations of the United States.  As we have seen, in the case law developed under the GATT 1947, the distinction between mandatory and discretionary legislation turns on whether there is relevant discretion vested in the  executive branch  of government.  The United States, however, does not rely upon the discretion of the executive branch of the United States' government, but on the interpretation of the 1916 Act by the United States' courts.  In our view, this argument does not relate to the distinction between mandatory and discretionary legislation.

101.On this point, we agree with the Panel that the question whether the 1916 Act could be or has been interpreted by the United States' courts in a way that would make it fall outside the scope of Article VI of the GATT 1994 is a matter of determining the meaning of the law in order to examine its consistency with the United States' obligations.
 [footnote 61] We review, to the extent that it is relevant in these appeals, the Panel's assessment of the meaning and consistency of the 1916 Act in the following sections of this Report.

[The Appellate Body continues to find that the 1916 Act is within the scope of Article VI GATT, and that, as the Panel concluded, “… by providing for the imposition of fines or imprisonment or for the recovery of treble damages, the 1916 Act violates Article VI:2 of the GATT 1994.”
 Thus, the Appellate Body upheld all the findings of the Panel.”
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