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I. Introduction
1. The United States and the European Communities appeal certain issues of law and legal interpretations in the Panel Report,  United States – Tax Treatment for "Foreign Sales Corporations" (the "Panel Report").
  The Panel was established to consider a complaint by the European Communities with respect to "Sections 921-927 of the Internal Revenue Code and related measures establishing special tax treatment for 'Foreign Sales Corporations' ('FSCs')".
  Pertinent aspects of this "FSC measure"
 are described in Section II below.

2. In the Panel Report, circulated on 8 October 1999, the Panel concluded that, through the FSC measure:

(a)
the United States has, except as provided in the Agreement on Agriculture, acted inconsistently with its obligations under Article 3.1(a) of the SCM Agreement by granting or maintaining export subsidies prohibited by that provision;

(b)
the United States has acted inconsistently with its obligations under Article 3.3 of the Agreement on Agriculture (and consequently with its obligations under Article 8 of that Agreement):

-
by providing export subsidies listed in Article 9.1(d) of the Agreement on Agriculture in excess of the quantity commitment levels specified in the United States' Schedule in respect of wheat; 

-
by providing export subsidies listed in Article 9.1(d) of the Agreement on Agriculture in respect of all unscheduled products.

3. With respect to its conclusion regarding the  Agreement on Subsidies and Countervailing Measures  (the "SCM Agreement"), the Panel recommended that the Dispute Settlement Body (the "DSB") request the United States "to withdraw the FSC subsidies without delay".
  With respect to its conclusions regarding the  Agreement on Agriculture, the Panel recommended that the DSB request the United States to bring the FSC measure into conformity with its obligations in respect of export subsidies under that Agreement.

4. On 28 October 1999, the United States notified the DSB of its intention to appeal certain issues of law covered in the Panel Report and certain legal interpretations developed by the Panel, pursuant to paragraph 4 of Article 16 of the  Understanding on Rules and Procedures Governing the Settlement of Disputes  (the "DSU"), and filed a Notice of Appeal pursuant to Rule 20 of the  Working Procedures for Appellate Review  (the "Working Procedures").  

II. Issues Raised in This Appeal

4. This  appeal raises the following issues:


(a)
whether the Panel erred in finding that the FSC measure constitutes a prohibited export subsidy under Article 3.1(a) of the  SCM Agreement, including whether the Panel erred in finding that the FSC measure involves a "subsidy" under Article 1.1 of the SCM Agreement;


(b)
whether the Panel erred in its interpretation and application of Article 3.3 of the Agreement on Agriculture, in particular:
i)
in its interpretation and application of the term "costs of marketing" in Article 9.1(d) of the Agreement on Agriculture;  and

ii)
in its interpretation and application of the words "shall not provide such subsidies" in Article 3.3 of the Agreement on Agriculture.  


(c)
whether the Panel erred in its interpretation and application of Article 4.2 of the SCM Agreement;

(…)

V. Article 3.1 of the SCM Agreement
77. Under Article 3.1(a), the Panel determined, first, whether the FSC measure involved a "subsidy" as that term is defined in Article 1.1 of the SCM Agreement.  The Panel examined, in particular, whether the FSC measure involved the foregoing of "government revenue that is otherwise due" under Article 1.1(a)(1)(ii). (emphasis added) 

78. The Panel next considered whether this reading of the term "otherwise due" was altered by the 1981 Council action.
  The Panel concluded that that action was "not a legal instrument with binding legal force on all contracting parties"
 and that it did not, therefore, form part of the GATT 1994 under paragraph 1(b)(iv) of the language incorporating the GATT 1994 into the WTO Agreement.

79. The Panel went on to find that the 1981 Council action was a "decision" which "guided" the WTO under Article XVI:1 of the WTO Agreement.  However, the Panel took the view that the 1981 Council action was not "relevant to this dispute" because the 1981 Council action was limited to Article XVI:4 of the GATT 1947 and because Article XVI:4 of the GATT 1947 "differs dramatically from the export subsidy disciplines in the SCM Agreement".
 (emphasis added)

80. The Panel also examined whether its reading of the term "otherwise due" was affected by footnote 59 of the SCM Agreement. (…)

81. The Panel, therefore, dismissed the United States argument that footnote 59 altered the interpretation of the term "otherwise due".  Thereafter, the Panel examined whether the FSC measure involves the foregoing of government revenue "otherwise due". (…)

82. The Panel (…) concluded that "the various exemptions under the FSC scheme, taken together, result in the foregoing of revenue which is otherwise due and thus give rise to a financial contribution within the meaning of Article 1.1(a)(1)(ii) of the SCM Agreement." 
  Having also found that the FSC measure involves a "benefit" to the recipients of the FSC tax exemptions
, the Panel concluded that the FSC tax exemptions "represent a subsidy within the meaning of Article 1 of the SCM Agreement."

83. The Panel then considered whether the FSC subsidies are "contingent upon export performance" under Article 3.1(a) of the  SCM Agreement.  The Panel examined the provisions of the IRC, notably those relating to the "foreign trading gross receipts" of an FSC
 and the definition of "export property".
  In light of these provisions, the Panel concluded that the FSC tax exemptions are "contingent upon export performance" under Article 3.1(a) of the SCM Agreement.  The Panel then examined footnote 59 again and reiterated that footnote 59 does not mean that "a Member is … entitled to … assert its taxing authority over income derived from foreign economic activities generally and then create an exemption from such taxation specifically for income derived from export activities."

84. On the basis of this reasoning, the Panel concluded that the United States has "acted inconsistently with its obligations under Article 3.1(a) of the SCM Agreement by granting or maintaining export subsidies prohibited by that provision".

5. We will examine the United States' appeal [on these various issues] in the following order.  First, (…).  Second, we will examine the Panel's findings under Article 3.1(a) of the SCM Agreement, including the Panel's finding that the FSC measure involves a "subsidy" under Article 1.1 of the SCM Agreement and, in particular, the Panel's interpretation of the term "otherwise due" in Article 1.1.  We will then address the Panel's finding that the FSC subsidy is "contingent upon export performance" and the United States' arguments that footnote 59, as "confirmed" by the 1981 Council action, means that the FSC measure is not an export subsidy.

 (a)
Article 1.1 of the SCM Agreement 

90. We turn now to the definition of the term "subsidy" and, in particular, to Article 1.1(a)(1)(ii), which provides that there is a "financial contribution" by a government, sufficient to fulfil that element in the definition of a "subsidy", where "government revenue that is  otherwise due  is foregone or not collected". (emphasis added)  In our view, the "foregoing" of revenue "otherwise due" implies that less revenue has been raised by the government than would have been raised in a different situation, or, that is, "otherwise".  Moreover, the word "foregone" suggests that the government has given up an entitlement to raise revenue that it could "otherwise" have raised.  This cannot, however, be an entitlement in the abstract, because governments, in theory, could tax all revenues.  There must, therefore, be some defined, normative benchmark against which a comparison can be made between the revenue actually raised and the revenue that would have been raised "otherwise".  We, therefore, agree with the Panel that the term "otherwise due" implies some kind of comparison between the revenues due under the contested measure and revenues that would be due in some other situation.  We also agree with the Panel that the basis of comparison must be the tax rules applied by the Member in question.  To accept the argument of the United States that the comparator in determining what is "otherwise due" should be something other than the prevailing domestic standard of the Member in question would be to imply that WTO obligations somehow compel Members to choose a particular kind of tax system;  this is not so.  A Member, in principle, has the sovereign authority to tax any particular categories of revenue it wishes.  It is also free not to tax any particular categories of revenues.  But, in both instances, the Member must respect its WTO obligations.
  What is "otherwise due", therefore, depends on the rules of taxation that each Member, by its own choice, establishes for itself.

91. The Panel found that the term "otherwise due" establishes a "but for" test, in terms of which the appropriate basis of comparison for determining whether revenues are "otherwise due" is "the situation that would prevail but for the measures in question".
  We observe (…) that, although the Panel's "but for" test works in this case, it may not work in other cases.  

95. The United States' appeal from the Panel's findings under Article 1.1 of the SCM Agreement is limited to its contention that the general interpretation of the term "otherwise due" is qualified by footnote 59.  As we do not accept that sole ground of appeal, we uphold the Panel's finding that, under the FSC measure, the government of the United States foregoes revenue that is "otherwise due" under Article 1.1(a)(1)(ii) of the SCM Agreement.  We note, in this respect, that the United States acknowledges that the FSC measure represents a departure from the rules of taxation that would "otherwise" apply to FSCs. 
  We note also that the United States does not contest that, absent the FSC measure, the tax liability of the FSCs would be higher.




(b)
Article 3.1(a) of the SCM Agreement
96. The United States' appeal from the Panel's findings under Article 3.1(a) is limited to its contention that footnote 59, as "confirmed" by the 1981 Council action, means that the FSC measure is not an "export subsidy".  Footnote 59 reads:

(…) The Members reaffirm the principle that prices for goods in transactions between exporting enterprises and foreign buyers under their or under the same control should for tax purposes be the prices which would be charged between independent enterprises acting at arm's length. (…)
98. The second sentence of footnote 59 "reaffirms" that, in allocating export sales revenues, for tax purposes, between exporting enterprises and controlled foreign buyers, the price for the goods shall be determined according to the "arm's length" principle to which that sentence of the footnote refers.  Like the Panel, we are willing to accept, for the sake of argument, the United States' position that it is "implicit" in the requirement to use the arm's length principle that Members of the WTO are not obliged to tax foreign-source income, and also that Members may tax such income less than they tax domestic-source income.
  We would add that, even in the absence of footnote 59, Members of the WTO are  not obliged, by WTO rules, to tax  any categories of income, whether foreign- or domestic-source income.  The United States argues that, since there is no requirement to tax export-related foreign-source income, a government cannot be said to have "foregone" revenue if it elects not to tax that income.  It seems to us that, taken to its logical conclusion, this argument by the United States would mean that there could never be a foregoing of revenue "otherwise due" because, in principle, under WTO law generally, no revenues are ever due and no revenue would, in this view, ever be "foregone".  That cannot be the appropriate implication to draw from the requirement to use the arm's length principle.

99. Furthermore, we do not believe that the requirement to use the arm's length principle resolves the issue that arises here.  That issue is  not, as the United States suggests, whether a Member is or is not obliged to tax a particular category of foreign-source income.  As we have said, a Member is not, in general, under any such obligation.  Rather, the issue in dispute is whether,  having decided to tax a particular category of foreign-source income,  namely foreign-source income that is "effectively connected with a trade or business within the United States", the United States is permitted to carve out an export contingent exemption from the category of foreign-source income that is taxed under its other rules of taxation.  Unlike the United States, we do not believe that the second sentence of footnote 59 addresses this question.  It plainly does not do so expressly;  neither, as far as we can see, does it do so by necessary implication. (…)  In short, the requirement to use the arm's length principle does not address the issue that arises here, nor does it authorize the type of export contingent tax exemption that we have just described.  Thus, this sentence of footnote 59 does not mean that the FSC subsidies are not export subsidies within the meaning of Article 3.1(a) of the  SCM Agreement.

6. The 1981 Council action arose out of four disputes, known commonly and collectively as the Tax Legislation Cases.  (…) These panel reports proved to be highly controversial with the contracting parties, (…) [I] n December 1981, the CONTRACTING PARTIES adopted the four panel reports in the Tax Legislation Cases.  These reports were adopted on the basis of a particular action, which we have called the "1981 Council action", which reads in full:

The Council adopts these reports on the understanding that with respect to these cases, and in general, economic processes (including transactions involving exported goods) located outside the territorial limits of the exporting country need not be subject to taxation by the exporting country and should not be regarded as export activities in terms of Article XVI:4 of the General Agreement.  It is further understood that Article XVI:4 requires that arm's-length pricing be observed, i.e., prices for goods in transactions between exporting enterprises and foreign buyers under their or the same control should for tax purposes be the prices which would be charged between independent enterprises acting at arm's length.  Furthermore, Article XVI:4 does not prohibit the adoption of measures to avoid double taxation of foreign source income.
 (emphasis added)

7. The first issue relating to the 1981 Council action is whether it forms part of the GATT 1994 as an "other decision" under paragraph 1(b)(iv) of the language incorporating the GATT 1994 into the WTO Agreement.  (…) 

8. In our Report in Japan – Alcoholic Beverages, we stated that not  every decision of the CONTRACTING PARTIES to the GATT 1947 is an "other decision" within the meaning of paragraph 1(b)(iv) of the language incorporating the GATT 1994 into the WTO Agreement.  In that respect, we disagreed with the view that "adopted panel reports in themselves constitute 'other decisions of the CONTRACTING PARTIES to GATT 1947' for the purposes of paragraph 1(b)(iv) of the language of Annex 1A incorporating the GATT 1994 into the WTO Agreement."
 (emphasis added)  The reason for this conclusion was that adopted panel reports "are not binding, except with respect to resolving the particular dispute between the parties to that dispute".
 (emphasis added)  As we said there, the decision to adopt a panel report was not intended by the GATT 1947 CONTRACTING PARTIES to "constitute a definitive interpretation of the relevant provisions of GATT 1947." 
 (emphasis added)

9. When the 1981 Council action was adopted, the Chairman of the GATT 1947 Council stated, inter alia, that "the adoption of these reports together with the understanding  does not affect the rights and obligations of contracting parties under the General Agreement." (…) In our view, an authoritative, and generally binding, interpretation of Article XVI:4 would, in all probability, have been perceived by the contracting parties as affecting their rights and obligations and would not, therefore, have been accompanied by such a statement. 
 

114. In light of these surrounding circumstances, we conclude that the Panel was correct to find, in paragraph 7.85 of the Panel Report, that the 1981 Council action is not an "other decision" under paragraph 1(b)(iv) of the language incorporating the GATT 1994 into the  WTO Agreement, and does not form part of the GATT 1994.

115. We recognize that, as "decisions" within the meaning of Article XVI:1 of the WTO Agreement, the adopted panel reports in the Tax Legislation Cases, together with the 1981 Council action, could provide "guidance" to the WTO.  The United States believes that the "guidance" to be drawn from the 1981 Council action, through footnote 59, is that the FSC measure is not an "export subsidy".  The present dispute involves the interpretation and application of Article 3.1(a) of the SCM Agreement and the question of whether the FSC measure involves export subsidies under that provision.  In contrast, the 1981 Council action addresses the interpretation and application of Article XVI:4 of the GATT 1947.  The "guidance" that the 1981 Council action might provide, therefore, depends, in part, on the relationship between these different provisions.

117. (…) [T]he provisions of the SCM Agreement do not provide explicit assistance as to the relationship between the export subsidy provisions of the  SCM Agreement and Article XVI:4 of the GATT 1994.
  In the absence of any such specific textual guidance, we must determine the relationship between Articles 1.1(a)(1) and 3.1(a) of the  SCM Agreement and Article XVI:4 of the GATT 1994 on the basis of the texts of the relevant provisions as a whole.  It is clear from even a cursory examination of Article XVI:4 of the GATT 1994 that it differs very substantially from the subsidy provisions of the SCM Agreement, and, in particular, from the export subsidy provisions of both the SCM Agreement and the Agreement on Agriculture. (…) Thus, whether or not a measure is an export subsidy under Article XVI:4 of the GATT 1947 provides no guidance in determining whether that measure is a prohibited export subsidy under Article 3.1(a) of the  SCM Agreement.  Also, and significantly, Article XVI:4 of the GATT 1994 does not apply to "primary products", which include agricultural products.  Unquestionably, the explicit export subsidy disciplines, relating to agricultural products, contained in Articles 3, 8, 9 and 10 of the Agreement on Agriculture must clearly take precedence over the exemption of primary products from export subsidy disciplines in Article XVI:4 of the GATT 1994.

118. Furthermore, as the Panel observed, the text of the 1981 Council action itself contains reference only to Article XVI:4, and the Chairman of the GATT 1947 Council stated expressly that the 1981 Council action did not affect the Tokyo Round Subsidies Code.  We share the Panel's view that, in these circumstances, it would be incongruous to extend the scope of the action, beyond that intended, to the SCM Agreement.
  If the 1981 Council action did not affect the  Tokyo Round Subsidies Code,  which existed in 1981, it is difficult to see how that action could be seen to affect the  SCM Agreement, which did not.
119. Against this background, we agree with the Panel that the 1981 Council action does not dispose of the issue before us, in particular, with respect to the determination of what constitutes an "export subsidy" under Article 3.1(a) of the  SCM Agreement.  The 1981 Council action related to a different provision, Article XVI:4 of the GATT 1947, and not to the export subsidy disciplines established by Articles 1.1 and 3.1(a) of the  SCM Agreement.

10. In light of all the foregoing, we uphold the Panel's conclusion, in paragraph 8.1 of the Panel Report, that the FSC tax exemptions involve subsidies contingent upon export performance that are prohibited under Article 3.1(a) of the SCM Agreement.

II. Articles 3.3 and 9.1(d) of the Agreement on Agriculture
122. The Panel began its examination of the European Communities' claims under the Agreement on Agriculture by noting that an inconsistency with Article 3.3 of that Agreement could arise only if a Member had provided export subsidies listed in Article 9.1 of that Agreement.
 (…) The Panel set out to determine whether the FSC measure was a subsidy "to reduce the costs of marketing exports" under Article 9.1(d), the only sub-paragraph of Article 9.1 that the European Communities had specified in its claim.

11. (…) [F]ocusing on the "purpose and role of the subsidies", the Panel concluded that the FSC measure involved export subsidies as listed in Article 9.1(d).
  This, in turn, led the Panel to conclude that the United States had acted inconsistently with Article 3.3 of the Agreement on Agriculture.  (…) 

12. We turn, first, to the word "marketing" in Article 9.1(d), which is at the heart of the phrase "to reduce the costs of marketing exports" in Article 9.1(d). (…)  

13. It seems to us that income tax liability under the FSC measure can also be viewed as related to the business of marketing exports only in the very broadest sense.  Income tax liability under the FSC measure arises only when goods are actually sold for export, that is, when they have been the subject of successful marketing.  Such liability arises because goods have, in fact, been sold, and not as part of the process of marketing them.  Furthermore, at the time goods are sold, the costs associated with putting them on the market – costs such as handling, promotion and distribution costs – have already been incurred and the amount of these costs is not altered by the income tax, the amount of which is calculated by reference to the sale price of the goods.  In our view, if income tax liability arising from export sales can be viewed as among the "costs of marketing exports", then so too can virtually any other cost incurred by a business engaged in exporting.  This cannot be what was intended by Article 9.1(d).  We, therefore, hold that income tax liability arising from export sales is not part of the "costs of marketing" a product.

132.
Accordingly, we do not agree with the Panel that the FSC measure is a subsidy "to reduce the costs of marketing exports of agricultural products" under Article 9.1(d), and we, therefore, reverse the Panel's finding, in paragraph 7.159 of the Panel Report, that the FSC measure involves export subsidies listed in Article 9.1(d) of the  Agreement on Agriculture.  A finding of inconsistency with Article 3.3 of the Agreement on Agriculture is dependent on the Member having provided export subsidies listed in Article 9.1.  As we have reversed the Panel's finding that the FSC measure involves export subsidies listed in Article 9.1(d), and as the European Communities has not claimed that the FSC measure involves export subsidies listed in any other sub-paragraph of Article 9.1, we also reverse the Panel's finding that the United States has acted inconsistently with Article 3.3 of the Agreement on Agriculture by providing export subsidies as listed in Article 9.1 of that Agreement.  Having reversed the Panel's finding under Article 3.3, we do not find it necessary to examine the United States' appeal that the Panel erred in its interpretation of the word "provide" in the second clause of Article 3.3 of the Agreement on Agriculture. (…)   

133.
As an alternative to its claims under Articles 3.3 and 9.1 of the Agreement on Agriculture, the European Communities claims that the FSC measure is inconsistent with Article 10.1, as read together with Article 8 of that Agreement.  As we have reversed the Panel's findings under Articles 9.1 and 3.3 of the Agreement on Agriculture, it is necessary for us to examine this alternative claim under Articles 10.1 and 8 of that Agreement.

14. We observe that Article 1(e) of the Agreement on Agriculture states that the term "export subsidies" "refers to subsidies contingent upon export performance".  However, we note also that the Agreement on Agriculture does not contain a definition of the terms "subsidy" or "subsidies".  In our Report in Canada – Milk, a case that involved "export subsidies" under the Agreement on Agriculture, we stated that "a 'subsidy' involves a transfer of economic resources from the grantor to the recipient for less than full consideration."
  In making this statement, we drew, as context, upon the definition of a "subsidy" in Article 1.1 of the SCM Agreement: (…)

15. In our examination of the Panel's findings under Article 1.1 of the SCM Agreement, we concluded that the FSC measure involves the foregoing of fiscal revenues that are "otherwise due" under that Agreement.  We see no reason to reach any different conclusion under the Agreement on Agriculture.  Under the FSC measure, the fiscal treatment of agricultural products is not materially different, for present purposes, from the fiscal treatment of products falling within the scope of application of the SCM Agreement.

140.
As to whether there is a benefit, the United States did not contest that if the FSC measure involved a "financial contribution" under Article 1.1 of the SCM Agreement, it also involved a "benefit" under Article 1.1(b) of that Agreement.
  The tax exemptions provided by the FSC measure, whether provided for agricultural or other products, confer upon the recipient the obvious benefit of reduced tax liability and, therefore, reduced tax payments.  We find, therefore, that the FSC measure involves a "subsidy" under the Agreement on Agriculture.

16. We turn next to the requirement that "export subsidies" under Article 1(e) of the  Agreement on Agriculture be "contingent upon export performance".  We see no reason, and none has been pointed out to us, to read the requirement of  "contingent upon export performance" in the  Agreement on Agriculture differently from the same requirement imposed by the SCM Agreement. (…) Therefore, we think it appropriate to apply the interpretation of export contingency that we have adopted under the SCM Agreement  to the interpretation of export contingency under the  Agreement on Agriculture.
  We also recall that we have upheld the Panel's finding that the FSC measure involves subsidies contingent upon export performance under Article 3.1(a) of the SCM Agreement. (…)

17. (…) For these reasons, we find that the FSC measure involves "subsidies contingent upon export performance" under the Agreement on Agriculture.  Further, these subsidies have not been found to be listed in Article 9.1 of that Agreement.

143. We turn, consequently, to the issue of whether these subsidies have been "applied in a manner which results in, or which threatens to lead to, circumvention of export subsidy commitments". (emphasis added)  We begin with the words "export subsidy commitments", because the meaning of those words defines the obligations that are to be protected under Article 10.1.

18.  (…)  In our view, the terms "export subsidy commitments" and "reduction commitments" have different meanings.  "Reduction commitments" is a narrower term than "export subsidy commitments" and refers only to commitments made, under the first clause of Article 3.3, with respect to scheduled agricultural products.  It is only with respect to scheduled products that Members have undertaken, under Article 9.2(b)(iv) of the Agreement on Agriculture, to reduce the level of export subsidies, as listed in Article 9.1, during the implementation period of the Agreement on Agriculture.
  The term "export subsidy commitments" has a wider reach that covers commitments and obligations relating to both scheduled and unscheduled agricultural products.

19. We turn next to whether the subsidies under the FSC measure are "applied in a manner which results in, or which threatens to lead to, circumvention of export subsidy commitments". (emphasis added) (…)  

20. With respect to unscheduled agricultural products, Members are prohibited under Article 3.3 from providing any export subsidies as listed in Article 9.1.  Article 10.1 prevents the application of export subsidies which "results in, or which threatens to lead to, circumvention" of that prohibition.  Members would certainly have "found a way round", a way to "evade", this prohibition if they could transfer, through tax exemptions, the very same economic resources that they are prohibited from providing in other forms under Articles 3.3 and 9.1.  Thus, with respect to the prohibition  against providing subsidies listed in Article 9.1 on unscheduled agricultural products, we believe that the FSC measure involves the application of export subsidies, not listed in Article 9.1, in a manner that, at the very least, "threatens to lead to circumvention" of that "export subsidy commitment" in Article 3.3.

151. With respect to scheduled agricultural products, the nature of the commitment made under the first clause of Article 3.3 is different.  Members are not subject to a general prohibition against providing export subsidies as listed in Article 9.1;  rather, there is a  limited authorization for Members to provide such subsidies up to the level of the reduction commitments specified in their Schedule.  Given that the nature of the "export subsidy commitment" differs as between scheduled and unscheduled products, we believe that what constitutes "circumvention" of those commitments, under Article 10.1, may also differ.

152. As regards scheduled products, when the specific reduction commitment levels have been reached, the limited authorization to provide export subsidies as listed in Article 9.1 is transformed, effectively, into a prohibition against the provision of those subsidies.  However, as we have seen, the FSC measure allows for the provision of an unlimited amount of FSC subsidies, and scheduled agricultural products may, therefore, benefit from those subsidies when the reduction commitment levels specified in the United States' Schedule for those agricultural products have been reached.  In our view, Members would have found "a way round", a way to "evade", their commitments under Articles 3.3 and 9.1, if they could transfer, through tax exemptions, the very same economic resources that they were, at that time, prohibited from providing through other methods under the first clause of Article 3.3 and under 9.1.

153. Thus, we conclude that the FSC subsidies are applied in a manner that, at the very least, threatens to lead to, circumvention of the export subsidy commitments made by the United States, under the first clause of Article 3.3, with respect to scheduled agricultural products.

154. In light of the foregoing, we reverse the Panel's finding, in paragraph 7.159 of the Panel Report, that the FSC measure involves export subsidies as listed in Article 9.1(d) of the  Agreement on Agriculture.  However, we find that the United States has acted inconsistently with its obligations under Article 10.1 of the Agreement on Agriculture by applying FSC export subsidies, with respect to both scheduled and unscheduled agricultural products, in a manner that, at the very least, threatens to circumvent its export subsidy commitments under Article 3.3 of the  Agreement on Agriculture.  Moreover, and in consequence, by providing export subsidies that are inconsistent with Article 10.1, the United States has acted inconsistently with its obligation under Article 8 of the Agreement on Agriculture "not to provide export subsidies otherwise than in conformity with this Agreement…"

VII. Article 4.2 of the SCM Agreement 

155. Before the Panel, the United States entered a preliminary objection that the claim by the European Communities under Article 3 of the SCM Agreement should be dismissed because the request for consultations by the European Communities did not include a "statement of available evidence", as required by Article 4.2 of the  SCM Agreement.
  The Panel denied this preliminary objection. 

21. (…) It is clear to us that Article 4.4 of the DSU and Article 4.2 of the  SCM Agreement can and should be read and applied together, so that a request for consultations relating to a prohibited subsidy claim under the  SCM Agreement must satisfy the requirements of both provisions.

22. We emphasize that this additional requirement of "a statement of available evidence" under Article 4.2 of the SCM Agreement is distinct from – and not satisfied by compliance with – the requirements of Article 4.4 of the DSU.  Thus, as well as giving the reasons for the request for consultations and identifying the measure and the legal basis for the complaint under Article 4.4 of the DSU, a complaining Member must also indicate, in its request for consultations, the evidence that it has available to it, at that time, "with regard to the existence and nature of the subsidy in question".  In this respect, it is available evidence of the character of the measure as a "subsidy" that must be indicated, and not merely evidence of the existence of the measure.  We would have preferred that the Panel give less relaxed treatment to this important distinction.

23. The thrust of the United States' position is that the European Communities' request for consultations is defective to the point that it cannot form the basis for proceedings before a panel.  However, despite the defects that it saw in the request for consultations, the United States allowed that request to be acted upon and to form the basis of three sets of consultations with the European Communities about the FSC measure during a period of five months.

165. (…) It seems to us that, by engaging in consultations on three separate occasions, and not even raising its objections in the two DSB meetings at which the request for establishment of a panel was on the agenda, the United States acted as if it had accepted the establishment of the Panel in this dispute, as well as the consultations preceding such establishment.  In these circumstances, the United States cannot now, in our view, assert that the European Communities' claims under Article 3 of the  SCM Agreement should have been dismissed and that the Panel's findings on these issues should be reversed.  Accordingly, we decline the United States' appeal from the Panel's refusal to dismiss the European Communities' claim under Article 3 of the  SCM Agreement due to the European Communities' alleged failure to comply with Article 4.2 of that Agreement.  Thus, we do not find it necessary to rule on whether the European Communities' request for consultations includes a "statement of available evidence" that satisfies the requirements of Article 4.2 of the  SCM Agreement.
166. Article 3.10 of the DSU commits Members of the WTO, if a dispute arises, to engage in dispute settlement procedures "in good faith in an effort to resolve the dispute".  This is another specific manifestation of the principle of good faith which, we have pointed out, is at once a general principle of law and a principle of general international law.
  This pervasive principle requires both complaining and responding Members to comply with the requirements of the DSU (and related requirements in other covered agreements) in good faith. By good faith compliance, complaining Members accord to the responding Members the full measure of protection and opportunity to defend, contemplated by the letter and spirit of the procedural rules.  The same principle of good faith requires that responding Members seasonably and promptly bring claimed procedural deficiencies to the attention of the complaining Member, and to the DSB or the Panel, so that corrections, if needed, can be made to resolve disputes.  The procedural rules of WTO dispute settlement are designed to promote, not the development of litigation techniques, but simply the fair, prompt and effective resolution of trade disputes.

IX. Findings and Conclusions

24. For the reasons set out in this Report, the Appellate Body:

(a)
upholds the Panel's finding, in paragraph 7.130 of the Panel Report, that the FSC measure constitutes a prohibited export subsidy under Article 3.1(a) of the SCM Agreement;

(b)
reverses the Panel's finding, in paragraph 7.159 of the Panel Report, that the FSC measure involves "the provision of subsidies to reduce the costs of marketing exports" of agricultural products under Article 9.1(d) of the Agreement on Agriculture and, in consequence, reverses the Panel's findings, in paragraphs 7.165 and 7.176 of the Panel Report, that the United States has acted inconsistently with its obligations under Article 3.3 of the  Agreement on Agriculture;

(c)
 (d)
finds that the United States acts inconsistently with its obligations under Articles 10.1 and 8 of the  Agreement on Agriculture by applying export subsidies, through the FSC measure, in a manner which results in, or which threatens to lead to, circumvention of its export subsidy commitments with respect to both scheduled and unscheduled agricultural products;

(e)
upholds the Panel's denial, in paragraph 7.11 of the Panel Report, of the United States' request to dismiss the European Communities' claims under Article 3 of the  SCM Agreement on the ground that the European Communities failed to include in its request for consultations "a statement of available evidence regarding the existence and nature of the subsidy in question", as required by Article 4.2 of the SCM Agreement;

(…)

(h)
declines to examine the Panel's finding, in paragraph 7.132 of the Panel Report, that it was neither necessary nor appropriate to make findings with respect to the European Communities' claims under Article 3.1(b) of the SCM Agreement.

178. The Appellate Body recommends that the DSB request the United States to bring the FSC measure that has been found, in this Report and in the Panel Report as modified by this Report, to be inconsistent with its obligations under Articles 3.1(a) and 3.2 of the SCM Agreement and under Articles 10.1 and 8 of the Agreement on Agriculture, into conformity with its obligations under those Agreements.

179. We wish to emphasize that our ruling is on the FSC measure only.  As always, our responsibility under the DSU is to address the legal issues raised in an appeal in a dispute involving a particular measure.  Consequently, this ruling is in no way a judgement on the consistency or the inconsistency with WTO obligations of any other tax measure applied by any Member.  Also, this is not a ruling that a Member must choose one kind of tax system over another so as to be consistent with that Member's WTO obligations.  In particular, this is not a ruling on the relative merits of "worldwide" and "territorial" systems of taxation.  A Member of the WTO may choose any kind of tax system it wishes – so long as, in so choosing, that Member applies that system in a way that is consistent with its WTO obligations.  Whatever kind of tax system a Member chooses, that Member will not be in compliance with its WTO obligations if it provides, through its tax system, subsidies contingent upon export performance that are not permitted under the covered agreements.

180. By entering into the WTO Agreement, each Member of the WTO has imposed on itself an obligation to comply with  all  the terms of that Agreement.  This is a ruling that the FSC measure does not comply with  all those terms.  The FSC measure creates a "subsidy" because it creates a "benefit" by means of a "financial contribution", in that government revenue is foregone that is "otherwise due".  This "subsidy" is a "prohibited export subsidy" under the  SCM Agreement because it is contingent upon export performance.  It is also an export subsidy that is inconsistent with the  Agreement on Agriculture.  Therefore, the FSC measure is not consistent with the WTO obligations of the United States.  Beyond this, we do not rule.
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