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I. 
INTRODUCTION

1.1 
On 11 March 1992, the European Economic Community ("EEC") requested the United States to hold consultations under Article XXIII:1 on restrictions maintained by the United States on the importation of certain tuna products (DS29/1). The consultations were held on 10 April 1992. As they did not result in a satisfactory adjustment of the matter, the EEC, in a communication dated 5 June 1992, requested the CONTRACTING PARTIES to establish a panel to examine the matter under Article XXIII:2 (DS29/2). On 3 July 1992, the Kingdom of the Netherlands ("the Netherlands"), on behalf of the Netherlands Antilles, requested the United States to hold consultations pursuant to Article XXIII:1 concerning the same restrictions (DS33/1). These consultations were held on 13 July 1992. Since they did not result in a satisfactory adjustment of the matter, the Netherlands, in a communication dated 14 July 1992, requested to be joined, as a co-complainant, in the panel to be established pursuant to the request of the EEC (DS29/3).

1.2 
The Council, at its meeting on 14 July 1992, agreed to establish a panel on the matter, with the EEC and the Netherlands as co-complainants. It authorized the chairman of the Council to draw up the terms of reference and to designate the Chairman and members of the Panel in consultation with the parties concerned (C/M/258). At that meeting, Australia, Canada, Colombia, Costa Rica, El Salvador, Japan, New Zealand, Thailand, and Venezuela reserved their rights to participate in the Panel proceedings as third parties, and Singapore registered its interest in the case.

1.3 
On 6 August 1992, the EEC informed the Director-General that the parties to the dispute had been unable to agree on the composition of the Panel, and requested him to compose the Panel by virtue of paragraph F(c)5 of the Decision of the CONTRACTING PARTIES of 12 April 1989 (BISD 36S/61). On 25 August 1992, the Chairman of the Council announced that the Director-General had decided that the Panel would be composed as follows (DS29/4):

Chairman:  
Mr. George A. Maciel 

Members:   
Mr. Winfried Lang    

           
Mr. Alan Oxley       

As the Parties had not agreed otherwise within twenty days from the establishment of the Panel, standard terms of reference applied1 as follows: 

"To examine, in the light of the relevant GATT provisions, the matter referred to the CONTRACTING PARTIES by the EEC and by the Netherlands relating to measures by the United States restricting imports of tuna (DS29/2, DS29/3), and to make such findings as would assist the CONTRACTING PARTIES in making recommendations or rulings as provided for in paragraph 2 of Article XXIII."

[…]

V. 
FINDINGS

A. 
Introduction

5.1 
Since tuna are often found swimming below dolphins in the eastern tropical Pacific Ocean, fishing vessels in that region commonly encircle dolphins with purse-seine nets in order to capture tuna. In 1986, this practice resulted in the death of an estimated 133,000 dolphins. By 1991, changes in fishing equipment and methods reduced total deaths to less than 27,500. National efforts to reduce dolphin mortality have led to specific legislation in some countries. International efforts have taken place under the auspices of the Inter-American Tropical Tuna Commission ("IATTC"), which operates a research and development, training and observer program intended to reduce dolphin mortality. In 1992, the governments of major tuna fishing countries signed an agreement under the auspices of the IATTC aimed at reducing dolphin mortality to under 5,000 by 1999.67 

1. United States restrictions affecting domestic tuna and tuna fishing
5.2 
The Marine Mammal Protection Act of 1972 prohibits any person or vessel under United States jurisdiction from taking any marine mammal in connection with the harvesting of fish.68  The Act further prohibits the use of any fishing method contrary to regulations issued under the Act, and imposes civil penalties for violations.69   Persons or vessels under the jurisdiction of the United States may however take marine mammals incidental to commercial fishing operations, subject to the conditions of a permit granted under the Act.70  The only permit issued by the United States has been to the American Tunaboat Association. This permit specifically requires that: vessels not deploy purse seine nets on, or encircle, any school of dolphin in which eastern spinner dolphin or coastal spotted dolphin are observed; total dolphin mortalities not exceed 800 for the period 1 January 1993 through 1 March 1994; purse seine nets not be deployed after sunset; explosive devices not generally be used; and vessels carry an official observer certified by the United States or by the IATTC.71   The permit expires on 1 March 1994. If by that date no major purse seine tuna fishing country has entered into an agreement with the United States on yellowfin tuna harvesting practices in the eastern tropical Pacific Ocean, the permit is extended to 31 December 1999, on the condition that the permit holder reduce dolphin mortality by a significant amount each year to levels approaching zero by the expiry of the permit.72 

2. United States restrictions affecting direct imports of tuna ("primary nation embargo")
5.3 
The Act also prohibits the import into the United States of tuna or tuna products harvested by a method that results in the incidental killing or serious injury of marine mammals in excess of United States standards.73  In order to meet this requirement, the tuna exporting country must prove that it has fishing technology and a rate of incidental taking comparable to those of the United States. In the case of exports of yellowfin tuna from the eastern tropical Pacific, the following requirements must be met.74  First, the exporting country nation must have adopted a regulatory program governing the incidental taking of marine mammals in the course of harvesting that is comparable to that of the United States, and that includes regulations on activities such as encircling marine mammals and setting nets at sundown. Second, the vessels of the harvesting nation must have a rate of incidental taking of marine mammals comparable to that of United States vessels. This comparability is defined as an average rate of incidental taking by vessels of the harvesting nation of no more than 1.25 times that of United States vessels during the same period. Third, the vessels of the harvesting nation must not incidentally take in a given year more than 15% of eastern spinner dolphin and not more than 2 % of coastal spotted dolphin as a proportion of the total number of marine mammals taken by such vessels. Fourth, the rate of incidental taking by the harvesting nation must be monitored by the IATTC or by others under an equivalent approved program. Fifth, the harvesting nation must comply with all reasonable requests by the United States for cooperation in specified research programs.

5.4 
The primary nation embargo does not apply if the harvesting country opts to enter into a formal agreement with the United States, containing certain specific commitments. These require that the country: ban the practice of harvesting tuna through the use of purse seine nets deployed on, or to encircle, dolphins or other marine mammals, beginning 1 March 1994 for a period of five years, unless terminated earlier under prescribed conditions; require an observer on each vessel engaging in purse seine fishing in the eastern tropical Pacific, subject to certain conditions; and reduce dolphin mortality resulting from purse seine net operations conducted by its vessels in the period 1 January 1993 through 28 February 1994 to a level that is lower than such mortality in 1992, by a statistically significant margin.75  The Act provides that the United States will periodically determine whether each country having made commitments is in fact fully implementing them.76  If the Secretary to the Treasury determines that such country is not implementing its commitments then, fifteen days after having notified the President and Congress of this determination, the Secretary will prohibit the import from that country of all yellowfin tuna and yellowfin tuna products.77  Unless the country concerned certifies and provides reasonable proof within 60 days of the import ban that it has fully complied with its commitments, the President will direct the Secretary of the Treasury to prohibit the import from that country of one or more other fish and fish product categories that together amount to at least 40% of total fish and fish product imports from that country.78 

3. 
United States restrictions affecting indirect imports of tuna ("intermediary nation embargo")
5.5 
The Act provides that any nation ("intermediary nation") that exports yellowfin tuna or yellowfin tuna products to the United States, and that imports yellowfin tuna or yellowfin tuna products that are subject to a direct prohibition on import into the United States, must certify and provide reasonable proof that it has not imported products subject to the direct prohibition within the preceding six months.79  This provision, effective 26 October 1992, is an amendment of an earlier provision, interpreted by a United States court to require that proof be made that each country identified as an intermediary nation had itself prohibited the import of any tuna that was barred from direct importation into the United States. Subsequent to the entry into force of the new provision France, the Netherlands Antilles and the United Kingdom were withdrawn from the list of intermediary nations. Costa Rica, Italy, Japan and Spain remained on the list.

B. 
Articles III and XI

5.6 
The Panel noted the arguments of the EEC and the Netherlands that the primary nation trade embargoes, while not currently applied to exports of tuna from their territories, could nonetheless be examined under the General Agreement as mandatory measures. The United States disagreed, arguing that measures could not be challenged under the General Agreement unless the trade of the challenging contracting party was affected, and that this was not the case for trade in tuna from the EEC and the Netherlands. The Panel observed that the CONTRACTING PARTIES had accepted that commitments which contracting parties exchanged in tariff negotiations were commitments on conditions of competition for trade, not on volume of trade. It further observed that the CONTRACTING PARTIES had also decided in previous cases that legislation requiring the executive to act contrary to obligations under the General Agreement was inconsistent with the General Agreement, whether or not the legislation had actually been applied in a particular case.80  The Panel noted that the legislation providing for the primary nation embargo left no discretion to the United States executive as to whether, in the cases in which the legislative requirements were not met, a trade embargo would in fact be applied. The Panel therefore found that the primary nation embargo was mandatory legislation, and that the EEC and the Netherlands could thus challenge its consistency with the General Agreement.

5.7 
The Panel then noted the argument of the EEC and the Netherlands that measures taken under the primary and intermediary nation embargoes were not justifiable as measures relating to the enforcement at the time or point of importation of an internal law, regulation or requirement that applied equally to the imported product and the like domestic product, under the terms of the Note ad Article III. The measures constituted a quantitative restriction which was not permitted under the terms of Article XI:1. The United States did not refute these claims, other than to state that the EEC and the Netherlands, as the complainants, bore the burden of proof.

5.8 
The Panel proceeded first to examine whether the United States measures, although applied at the border, should nonetheless be examined under the national treatment provisions of Article III. The Panel observed that a Note to Article III extends the scope of Article III to domestic measures enforced at the time or point of importation as follows: 

"any law, regulation or requirement ... which applies to an imported product and to the like domestic product and is ... enforced in the case of the imported product at the time or point of importation, is nevertheless to be regarded as ... a law, regulation or requirement ... subject to the provisions of Article III". 

The Panel observed however that this provision can only be invoked in respect of a measure which "applies to an imported product and to the like domestic product". The Panel also noted that the national treatment standard, as it relates to laws, regulations and requirements, is specified in Article III:4:, which states: 

"The products of the territory of any contracting party imported into the territory of any other contracting party shall be accorded treatment no less favourable than that accorded to like products of national origin in respect of all laws, regulations and requirements affecting their internal sale, offering for sale, transportation, distribution or use...." (emphasis added) 

The Panel noted that Article III calls for a comparison between the treatment accorded to domestic and imported like products, not for a comparison of the policies or practices of the country of origin with those of the country of importation. The Panel found therefore that the Note ad Article III could only permit the enforcement, at the time or point of importation, of those laws, regulations and requirements that affected or were applied to the imported and domestic products considered as products. The Note therefore could not apply to the enforcement at the time or point of importation of laws, regulations or requirements that related to policies or practices that could not affect the product as such, and that accorded less favourable treatment to like products not produced in conformity with the domestic policies of the importing country.

5.9 
The Panel then examined in this light the measures taken by the United States. It noted that the import embargoes distinguished between tuna products according to harvesting practices and tuna import policies of the exporting countries; that the measures imposed by the United States in respect of domestic tuna similarly distinguished between tuna and tuna products according to tuna harvesting methods; and that none of these practices, policies and methods could have any impact on the inherent character of tuna as a product. The Panel therefore concluded that the Note ad Article III was not applicable.

5.10 
The Panel then examined whether the United States measures were consistent with Article XI:1, which reads in part: 

"No prohibitions or restrictions other than duties, taxes or other charges, whether made effective through quotas, import or export licences or other measures, shall be instituted or maintained by any contracting party on the importation of any product of the territory of any other contracting party". 

The Panel noted that the embargoes imposed by the United States were "prohibitions or restrictions" in the terms of Article XI, since they banned the import of tuna or tuna products from any country not meeting certain policy conditions. They were not "duties, taxes or other charges". The Panel therefore concluded that the measures were inconsistent with Article XI:1.

C. Article XX(g)

5.11 
The Panel noted the United States argument that both the primary and intermediary nation embargoes, even if inconsistent with Articles III or XI, were justified by Article XX (g) as measures relating to the conservation of dolphins, an exhaustible natural resource. The United States argued that there was no requirement in Article XX (g) for the resources to be within the territorial jurisdiction of the country taking the measure. The United States further argued that the measures were taken in conjunction with restrictions on domestic production and consumption. Finally, it argued that the measures met the requirement of the preamble to Article XX. The EEC and the Netherlands disagreed, stating that the resource to be conserved had to be within the territorial jurisdiction of the country taking the measure. The EEC and the Netherlands were further of the view that the United States measures were not related to the conservation of an exhaustible natural resource under Article XX (g), and were not taken in conjunction with domestic restrictions on production or consumption.

5.12 
The Panel proceeded first to examine the text of Article XX(g), which, together with its preamble, states: 

"Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a disguised restriction on international trade, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any contracting party of measures: 

... 

(g) relating to the conservation of exhaustible natural resources if such measures are made effective in conjunction with restrictions on domestic production or consumption;" 

The Panel observed that the text of Article XX(g) suggested a three-step analysis: 

-- First, it had to be determined whether the policy in respect of which these provisions were invoked fell within the range of policies to conserve exhaustible natural resources. 

-- Second, it had to be determined whether the measure for which the exception was being invoked - that is the particular trade measure inconsistent with the obligations under the General Agreement - was "related to" the conservation of exhaustible natural resources, and whether it was made effective "in conjunction" with restrictions on domestic production or consumption. 

-- Third, it had to be determined whether the measure was applied in conformity with the requirement set out in the preamble to Article XX, namely that the measure not be applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail or in a manner which would constitute a disguised restriction on international trade.

1. Conservation of an exhaustible natural resource
5.13 
Concerning the first of the above three questions, the Panel noted that the United States maintained that dolphins were an exhaustible natural resource. The EEC disagreed. The Panel, noting that dolphin stocks could potentially be exhausted, and that the basis of a policy to conserve them did not depend on whether at present their stocks were depleted, accepted that a policy to conserve dolphins was a policy to conserve an exhaustible natural resource.

5.14 
The Panel noted that the EEC and the Netherlands argued that the exhaustible natural resource to be conserved under Article XX (g) could not be located outside the territorial jurisdiction of the country taking the measure. It based this view on an examination of the Article XX (g) in its context, and in light of the object and purpose of the General Agreement. The United States disagreed, pointing out that there was no textual or other basis for reading such a requirement into Article XX (g).

5.15 
The Panel observed, first, that the text of Article XX (g) does not spell out any limitation on the location of the exhaustible natural resources to be conserved. It noted that the conditions set out in the text of Article XX (g) and the preamble qualify only the trade measure requiring justification ("related to") or the manner in which the trade measure is applied ("in conjunction with", "arbitrary or unjustifiable discrimination", "disguised restriction on international trade"). The nature and precise scope of the policy area named in the Article, the conservation of exhaustible natural resources, is not spelled out or specifically conditioned by the text of the Article, in particular with respect to the location of the exhaustible natural resource to be conserved. The Panel noted that two previous panels have considered Article XX (g) to be applicable to policies related to migratory species of fish, and had made no distinction between fish caught within or outside the territorial jurisdiction of the contracting party that had invoked this provision.81 

5.16 
The Panel then observed that measures providing different treatment to products of different origins could in principle be taken under other paragraphs of Article XX and other Articles of the General Agreement with respect to things located, or actions occurring, outside the territorial jurisdiction of the party taking the measure. An example was the provision in Article XX (e) relating to products of prison labour. It could not therefore be said that the General Agreement proscribed in an absolute manner measures that related to things or actions outside the territorial jurisdiction of the party taking the measure.

5.17 
The Panel further observed that, under general international law, states are not in principle barred from regulating the conduct of their nationals with respect to persons, animals, plants and natural resources outside of their territory. Nor are states barred, in principle, from regulating the conduct of vessels having their nationality, or any persons on these vessels, with respect to persons, animals, plants and natural resources outside their territory. A state may in particular regulate the conduct of its fishermen, or of vessels having its nationality or any fishermen on these vessels, with respect to fish located in the high seas.

5.18 
The Panel noted that the parties based many of their arguments on the location of the exhaustible natural resource in Article XX (g) on environmental and trade treaties other than the General Agreement. However, it was first of all necessary to determine the extent to which these treaties were relevant to the interpretation of the text of the General Agreement. The Panel recalled that it is generally accepted that the Vienna Convention on the Law of Treaties expresses the basic rules of treaty interpretation (see Annex B attached), and that the parties to the dispute shared this view. It therefore proceeded to examine the treaties in this light.

5.19 
The Panel recalled that the Vienna Convention provides for a general rule of interpretation (Article 31) and a supplementary means of interpretation (Article 32). The Panel first examined whether, under the general rule of interpretation of the Vienna Convention, the treaties referred to might be taken into account for the purposes of interpreting the General Agreement. The general rule provides that "any subsequent agreement between the parties regarding the interpretation of the treaty or the application of its provisions" is one of the elements relevant to the interpretation of a treaty. However the Panel observed that the agreements cited by the parties to the dispute were bilateral or plurilateral agreements that were not concluded among the contracting parties to the General Agreement, and that they did not apply to the interpretation of the General Agreement or the application of its provisions. Indeed, many of the treaties referred to could not have done so, since they were concluded prior to the negotiation of the General Agreement. The Panel also observed that under the general rule of interpretation in the Vienna Convention account should be taken of "any subsequent practice in the application of the treaty which established the agreement of the parties regarding its interpretation." However, the Panel noted that practice under the bilateral and plurilateral treaties cited could not be taken as practice under the General Agreement, and therefore could not affect the interpretation of it. The Panel therefore found that under the general rule contained in Article 31 of the Vienna Convention, these treaties were not relevant as a primary means of interpretation of the text of the General Agreement.82 

5.20
The Panel then examined whether the treaties referred to might be relevant as a supplementary means of interpretation of the General Agreement under the Vienna Convention. The Panel noted that the supplementary means permitted by Article 32 of the Vienna Convention include "the preparatory work of the treaty and the circumstances of its conclusion". However, the terms of this provision make clear that its applicability is limited. Preparatory work and other supplementary means of interpretation may only be used "to confirm" an interpretation reached under the general rule of interpretation, or when application of the general rule "leaves the meaning ambiguous or obscure", or "leads to a result which is manifestly absurd or unreasonable." Even if interpretation according to the general rule had led to this result, the Panel considered that those cited treaties that were concluded prior to the conclusion of the General Agreement were of little assistance in interpreting the text of Article XX (g), since it appeared to the Panel on the basis of the material presented to it that no direct references were made to these treaties in the text of the General Agreement, the Havana Charter, or in the preparatory work to these instruments. The Panel also found that the statements and drafting changes made during the negotiation of the Havana Charter and the General Agreement cited by the parties did not provide clear support for any particular contention of the parties on the question of the location of the exhaustible natural resource in Article XX(g). In view of the above, the Panel could see no valid reason supporting the conclusion that the provisions of Article XX (g) apply only to policies related to the conservation of exhaustible natural resources located within the territory of the contracting party invoking the provision. The Panel consequently found that the policy to conserve dolphins in the eastern tropical Pacific Ocean, which the United States pursued within its jurisdiction over its nationals and vessels, fell within the range of policies covered by Article XX (g).

2. "Related to" the conservation of an exhaustible natural resource; made effective "in conjunction" with restrictions on domestic production or consumption
5.21 
The Panel then examined the second of the above three questions, namely whether the primary and intermediary nation embargoes imposed by the United States on yellowfin tuna could be considered to be "related to" the conservation of an exhaustible natural resource within the meaning of Article XX (g), and whether they were made effective "in conjunction with" restrictions on domestic production or consumption. The United States argued that its measures met both requirements. The EEC disagreed, stating the measures had to be "primarily aimed" at the conservation of the exhaustible natural resource, and at rendering effective the restrictions on domestic production or consumption.

5.22 
The Panel proceeded first to examine the relationship established by Article XX (g) between the trade measure and the policy of conserving an exhaustible natural resource, and between the trade measure and the restrictions on domestic production or consumption. It noted that a previous panel had stated that the scope of the terms "relating to" and "in conjunction with" had to be interpreted in a way that ensured that the scope of provisions under Article XX (g) corresponded to the purposes for which it was included in the General Agreement. That panel had stated that 

"... the purpose of including Article XX(g) in the General Agreement was not to widen the scope for measures serving trade policy purposes but merely to ensure that the commitments under the General Agreement do not hinder the pursuit of policies aimed at the conservation of exhaustive natural resources".83 

The previous panel had concluded that the term "relating to" should be taken to mean "primarily aimed" at the conservation of natural resources, and that the term "in conjunction with" should be taken to mean "primarily aimed" at rendering effective the restrictions on domestic production or consumption. The Panel agreed with the reasoning of the previous panel, on the understanding that the words "primarily aimed at" referred not only to the purpose of the measure, but also to its effect on the conservation of the natural resource.

5.23 
The Panel then proceeded to examine whether the embargoes imposed by the United States could be considered to be primarily aimed at the conservation of an exhaustible natural resource, and primarily aimed at rendering effective restrictions on domestic production or consumption. In particular, the Panel examined the relationship of the United States measures with the expressed goal of dolphin conservation. The Panel noted that measures taken under the intermediary nation embargo prohibited imports from a country of any tuna, whether or not the particular tuna was harvested in a manner that harmed or could harm dolphins, and whether or not the country had tuna harvesting practices and policies that harmed or could harm dolphins, as long as it was from a country that imported tuna from countries maintaining tuna harvesting practices and policies not comparable to those of the United States. The Panel then observed that the prohibition on imports of tuna into the United States taken under the intermediary nation embargo could not, by itself, further the United States conservation objectives. The intermediary nation embargo could achieve its intended effect only if it were followed by changes in policies or practices, not in the country exporting tuna to the United States, but in third countries from which the exporting country imported tuna.

5.24 
The Panel noted also that measures taken under the primary nation embargo prohibited imports from a country of any tuna, whether or not the particular tuna was harvested in a way that harmed or could harm dolphins, as long as the country's tuna harvesting practices and policies were not comparable to those of the United States. The Panel observed that, as in the case of the intermediary nation embargo, the prohibition on imports of tuna into the United States taken under the primary nation embargo could not possibly, by itself, further the United States conservation objectives. The primary nation embargo could achieve its desired effect only if it were followed by changes in policies and practices in the exporting countries. In view of the foregoing, the Panel observed that both the primary and intermediary nation embargoes on tuna implemented by the United States were taken so as to force other countries to change their policies with respect to persons and things within their own jurisdiction, since the embargoes required such changes in order to have any effect on the conservation of dolphins.

5.25 
The Panel then examined whether, under Article XX (g), measures primarily aimed at the conservation of exhaustible natural resources, or primarily aimed at rendering effective domestic restrictions on their production or consumption, could include measures taken so as to force other countries to change their policies with respect to persons or things within their own jurisdictions, and requiring such changes in order to be effective. The Panel noted that the text of Article XX does not provide a clear answer to this question. It therefore proceeded to examine the text of Article XX (g) in the light of the object and purpose of the General Agreement.

5.26 
The Panel observed that Article XX provides for an exception to obligations under the General Agreement. The long-standing practice of panels has accordingly been to interpret this provision narrowly, in a manner that preserves the basic objectives and principles of the General Agreement.84  If Article XX were interpreted to permit contracting parties to deviate from the obligations of the General Agreement by taking trade measures to implement policies, including conservation policies, within their own jurisdiction, the basic objectives of the General Agreement would be maintained. If however Article XX were interpreted to permit contracting parties to take trade measures so as to force other contracting parties to change their policies within their jurisdiction, including their conservation policies, the balance of rights and obligations among contracting parties, in particular the right of access to markets, would be seriously impaired. Under such an interpretation the General Agreement could no longer serve as a multilateral framework for trade among contracting parties.

5.27 
The Panel concluded that measures taken so as to force other countries to change their policies, and that were effective only if such changes occurred, could not be primarily aimed either at the conservation of an exhaustible natural resource, or at rendering effective restrictions on domestic production or consumption, in the meaning of Article XX (g). Since an essential condition of Article XX (g) had not been met, the Panel did not consider it necessary to examine whether the United States measures had also met the other requirements of Article XX. The Panel accordingly found that the import prohibitions on tuna and tuna products maintained by the United States inconsistently with Article XI:1 were not justified by Article XX (g).

D. Article XX (b)

5.28 
The Panel noted the United States argument that both the primary and intermediary nation embargoes, even if inconsistent with Articles III or XI, were justified by Article XX (b) as measures necessary to protect the life and health of dolphins. The United States argued that there was no requirement in Article XX (b) that the animals whose life or health was to be protected had to be within the jurisdiction of the country taking the measure. The United States further argued that the measures were necessary to fulfil the policy goal of protecting the life and health of dolphins. Finally, it argued that the measures met the requirement of the preamble to Article XX. The EEC and the Netherlands disagreed, stating that the animals whose life or health was to be protected had to be within the jurisdiction of the country taking the measure. The EEC and the Netherlands were further of the view that the United States measures were not necessary within the meaning of Article XX (b).

5.29 
The Panel proceeded first to examine the text of Article XX(b), which, together with its preamble, states: 

"Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a disguised restriction on international trade, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any contracting party of measures: 

... 

(b) necessary to protect the human, animal, or plant life or health" 

The Panel observed that the text of Article XX(b) suggested a three-step analysis: 

-- First, it had to be determined whether the policy in respect of which these provisions were invoked fell within the range of policies referred to in these provisions, that is policies to protect human, animal or plant life or health; 

-- Second, it had to be determined whether the measure for which the exception was being invoked - that is the particular trade measure inconsistent with the obligations under the General Agreement - was "necessary" to protect human, animal or plant life or health; 

-- Third, it had to be determined whether the measure was applied in a manner consistent with the requirement set out in the preamble to Article XX, namely that the measure not be applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail or in a manner which would constitute a disguised restriction on international trade.

1. To protect human, animal or plant life and health
5.30 
Turning to the first of the above three questions, the Panel noted that the parties did not disagree that the protection of dolphin life or health was a policy that could come within Article XX (b). The EEC argued, however, that Article XX (b) could not justify measures taken to protect living things located outside the territorial jurisdiction of the party taking the measure. The United States disagreed. The arguments on this issue advanced by the parties were similar to those made under Article XX (g).

5.31 
The Panel recalled its reasoning under Article XX (g). It observed that the text of Article XX (b) does not spell out any limitation on the location of the living things to be protected. It noted that the conditions set out in the text of Article XX (b) and the preamble qualify only the trade measure requiring justification ("necessary to") or the manner in which the trade measure is applied ("arbitrary or unjustifiable discrimination", "disguised restriction on international trade"). The nature and precise scope of the policy area named in the Article, the protection of living things, is not specified in the text of the Article, in particular with respect to the location of the living things to be protected.

5.32 
The Panel further recalled its observation that elsewhere in the General Agreement measures according different treatment to products of different origins could in principle be taken with respect to things located, or actions occurring, outside the territorial jurisdiction of the party taking the measure. It could not therefore be said that the General Agreement prescribed in an absolute manner such measures. The Panel further recalled its observation that, under general international law, states are not in principle barred from regulating the conduct of their nationals with respect to persons, animals, plants and natural resources outside of their territory (see paragraph 5.17 above).

5.33 
The Panel noted that the United States and the EEC, as under Article XX (g), based many of their arguments regarding the location of the living things to protected under Article XX (b) on environmental and trade treaties other than the General Agreement. However, for the reasons advanced under its discussion of Article XX (g), the Panel did not consider that the treaties were relevant for the interpretation of the text of the General Agreement (see paragraphs 5.19-5.20). The Panel also noted that the statements and drafting changes made during the negotiation of the Havana Charter and the General Agreement did not clearly support any particular contention of the parties with respect to the location of the living thing to be protected under Article XX (b). The Panel did not see the need to settle the issue argued by the parties as to whether the intent of the drafters was to restrict measures justifiable under Article XX to sanitary measures. The Panel therefore found that the policy to protect the life and health of dolphins in the eastern tropical Pacific Ocean, which the United States pursued within its jurisdiction over its nationals and vessels, fell within the range of policies covered by Article XX (b).

2. "Necessary"
5.34 
The Panel then examined the second of the above three questions, namely whether the primary and intermediary nation embargoes imposed by the United States on yellowfin tuna could be considered to be "necessary" for the protection of the living things within the meaning of Article XX (b). The United States argued that its measures met this requirement, since "necessary" in this sense simply meant "needed". The EEC disagreed, stating that the normal meaning of the term "necessary" was "indispensable" or "unavoidable". The EEC further argued that adopted panel reports had stated that a measure otherwise inconsistent with the General Agreement could only be justified as necessary under Article XX (b) if no other consistent measure, or more consistent measure, were reasonably available to fulfill the policy objective.

5.35 
The Panel proceeded first to examine the relationship established by Article XX (b) between the trade measure and the policy of protecting living things. It noted that, in the ordinary meaning of the term, "necessary" meant that no alternative existed. A previous panel, in discussing the use of the same term in Article XX (d), stated that 

"a contracting party cannot justify a measure inconsistent with another GATT provision as "necessary" in terms of Article XX(d) if an alternative measure which it could reasonably be expected to employ and which is not inconsistent with other GATT provisions is available to it. By the same token, in cases where a measure consistent with other GATT provisions is not reasonably available, a contracting party is bound to use, among the measures reasonably available to it, that which entails the least degree of inconsistency with other GATT provisions."85 

This interpretation had also been accepted by another panel specifically examining Article XX (b).86  The Panel agreed with the reasoning of these previous panels. The Panel then proceeded to examine whether the trade embargoes imposed by the United States could be considered to be "necessary" in this sense to protect the life or health of dolphins.

5.36 
The Panel noted that measures taken under the intermediary nation embargo prohibited imports from a country of any tuna, whether or not the particular tuna was harvested in a manner that harmed or could harm dolphins, and whether or not the country had tuna harvesting practices and policies that harmed or could harm dolphin, as long as it was from a country that imported tuna from countries maintaining tuna harvesting practices and policies not comparable to those of the United States. The Panel observed that the prohibition on imports of tuna into the United States taken under the intermediary nation embargo could not, by itself, further the United States conservation objectives. The intermediary nation embargo would achieve its intended effect only if it were followed by changes in policies or practices, not in the country exporting tuna to the United States, but in third countries from which the exporting country imported tuna.

5.37 
The Panel also recalled that measures taken under the primary nation embargo prohibited imports from a country of any tuna, whether or not the particular tuna was harvested in a way that harmed or could harm dolphins, as long as the country's tuna harvesting practices and policies were not comparable to those of the United States. The Panel observed that, as in the case of the intermediary nation embargo, the prohibition on imports of tuna into the United States taken under the primary nation embargo could not possibly, by itself, further the United States objective of protecting the life and health of dolphins. The primary nation embargo could achieve its desired effect only if it were followed by changes in policies and practices in the exporting countries. In view of the foregoing, the Panel observed that both the primary and intermediary nation embargoes on tuna were taken by the United States so as to force other countries to change their policies with respect to persons and things within their own jurisdiction, since the embargoes required such changes in order to have any effect on the protection of the life or health of dolphins.

5.38 
The Panel then examined whether, under Article XX (b), measures necessary to protect the life or health of animals could include measures taken so as to force other countries to change their policies within their own jurisdictions, and requiring such changes in order to be effective. The Panel noted that the text of Article XX is not explicit on this question. The Panel then recalled its reasoning under its examination of Article XX (g) that Article XX, as a provision for exceptions, should be interpreted narrowly and in a way that preserves the basic objectives and principles of the General Agreement. If Article XX (b) were interpreted to permit contracting parties to deviate from the basic obligations of the General Agreement by taking trade measures to implement policies within their own jurisdiction, including policies to protect living things, the objectives of the General Agreement would be maintained. If however Article XX (b) were interpreted to permit contracting parties to impose trade embargoes so as to force other countries to change their policies within their jurisdiction, including policies to protect living things, and which required such changes to be effective, the objectives of the General Agreement would be seriously impaired.

5.39 
The Panel concluded that measures taken so as to force other countries to change their policies, and that were effective only if such changes occurred, could not be considered "necessary" for the protection of animal life or health in the sense of Article XX (b). Since an essential condition of Article XX (b) had not been met, the Panel did not consider it necessary to examine the further issue of whether the United States measures had also met the other requirements of Article XX. The Panel accordingly found that the import prohibitions on tuna and tuna products maintained by the United States inconsistently with Article XI: 1 were not justified by Article XX (b).

E. Article XX (d)

5.40 
The Panel noted the United States argument that the import prohibitions taken under the intermediary nation embargo were justified by Article XX (d), since they were necessary to secure compliance with import prohibitions under the primary nation embargo provisions. The EEC and the Netherlands disagreed. They stated that, since the measures taken under the primary nation embargo were inconsistent with the General Agreement, they could not serve as the basis for an invocation of Article XX (d).

5.41 
The Panel examined the text of Article XX(d) which, together with its preamble, stated: 

"Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a disguised restriction on international trade, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any contracting party of measures: 

... 

(d) necessary to secure compliance with laws or regulations which are not inconsistent with the provisions of this Agreement ... " 

The Panel, recalling its finding that the measures taken under the primary nation embargo were inconsistent with Article XI:1 of the General Agreement, concluded that the primary nation embargo could not, by the explicit terms of Article XX (d), serve as a basis for the justification of the intermediary nation embargo.

F. Concluding observations

5.42 
The Panel noted that the objective of sustainable development, which includes the protection and preservation of the environment, has been widely recognized by the contracting parties to the General Agreement. The Panel observed that the issue in this dispute was not the validity of the environmental objectives of the United States to protect and conserve dolphins. The issue was whether, in the pursuit of its environmental objectives, the United States could impose trade embargoes to secure changes in the policies which other contracting parties pursued within their own jurisdiction. The Panel therefore had to resolve whether the contracting parties, by agreeing to give each other in Article XX the right to take trade measures necessary to protect the health and life of plants, animals and persons or aimed at the conservation of exhaustible natural resources, had agreed to accord each other the right to impose trade embargoes for such purposes. The Panel had examined this issue in the light of the recognized methods of interpretation and had found that none of them lent any support to the view that such an agreement was reflected in Article XX.

5.43 
The Panel further observed that the dispute settlement procedures cannot add to or diminish rights of contracting parties under the General Agreement. It noted that other procedures existed under the General Agreement that permit the obligations of a contracting party to be waived. The Panel noted that the relationship between environmental and trade measures would be considered in the context of preparations for the World Trade Organization.

[…]

VI. CONCLUSIONS

6.1 
In the light of its findings above, the Panel concluded that the United States import prohibitions on tuna and tuna products under Section 101 (a)(2) and Section 305 (a)(1) and (2) of the Marine Mammal Protection Act (the "primary nation embargo") and under Section 101 (a)(2)(C) of the Marine Mammal Protection Act (the "intermediary nation embargo") did not meet the requirements of the Note ad Article III, were contrary to Article XI: 1, and were not covered by the exceptions in Article XX (b), (g) or (d) of the General Agreement.

6.2 
The Panel recommends that the CONTRACTING PARTIES request the United States to bring the above measures into conformity with its obligations under the General Agreement.

1 Decision on "Improvements to the GATT Dispute Settlement Rules and Procedures", adopted 12 April 1989, BISD 36S/61, 63-64, para. F(b)(1).


67 Agreement reached in June 1992 between Colombia, Cost Rica, Ecuador, Mexico, Nicaragua, Panama, the United States, Vanuatu and Venezuela.


68 Marine Mammal Protection Act of 1972, P.L. 92-522, 86 Stat 1027 (1972); Sec. 101. (a).


69 Sec. 102 (a)(5); Sec. 105 (a)(1).


70 Sec. 101 (a); Sec. 101 (a)(4)(A).


71 Sec. 104 (h).


72 Sec. 306 (a).


73 Sec. 101 (a)(2).


74 Sec. 101 (a)(2)(B).


75 Sec. 305 (a).


76 Sec. 305 (b)(1).


77 Sec. 305 (b)(1)(A), (B).


78 Sec. 305 (b)(2)(A), (B).


79 Sec. 101 (a)(2)(C); Sec. 3(5), 3(17).


80 Reports of the panels on United States - Taxes on Petroleum and Certain Imported Substances, adopted 17 June 1987, BISD 34S/136, 160, 163-4, paras. 5.2.2, 5.2.9-10; EEC - Regulation on Imports of Parts and Components adopted 16 May 1990, BISD 37S/132, paras. 5.25-26.


81 Reports of the Panels in Canada - Measures affecting the exports of unprocessed herring and salmon, adopted 22 March 1988, 35S/98; United States - Prohibition of imports of tuna and tuna products from Canada, adopted 22 February 1982, 29S/91.


82 Article 31 of the Vienna Convention on the Law of Treaties.


83 Report of the Panel in Canada - Measures affecting the exports of unprocessed herring and salmon, adopted 22 March 1988, 35S/98, 114, para. 4.6.


84 Reports of the Panels in Canada -Administration of the Foreign Investment Review Act, adopted 7 February 1984, 30S/140, 64, para.5.20; United States - Section 337 of the Tariff Act of 1930, adopted 7 November 1989, 36S/345, 393, para. 5.27.


85 Report of the Panel on United States - Section 337 of the Tariff Act of 1930, adopted 7 November 1989, L/6439, 36S/345, 392, par. 5.26.


86 Report of the Panel on Thailand - Restrictions on importation of and internal taxes on cigarettes, DS10/R, adopted 7 November 1990, 37S/200, 223.





