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The list below is a compilation of articles ande®telated to WTO dispute settlement published
in volumes 1 through 11 of tRkurnal of International Economic Lawhe listed articles cover

a broad variety of topics including the main featuand design of the WTO dispute settlement
system as well as analyses of specific rulingsamfgts and the Appellate Body. The articles are
listed in chronological order. Where available, Hiestracts of the articles have been included
immediately after the title of the respective detidlReaders will find an index to these articles in
Volume 12(1) of theJournal ‘Subject Index to Volumes 1-11 (1998-2008)" untiez heading
‘WTO Dispute Settlement. The full text of the aids can be found at
http://jiel.oxfordjournals.org/archive/

1) Ernst-Ulrich Petersmann, ‘How to Promote the Inernational Rule of Law?
Contributions by the World Trade Organization Appellate Review System’, 1 JIEL 25
(1998).

2) Thomas Cottier and Krista Nadakavukaren Schefer,The Relationship between World
Trade Organization Law, National and Regional Law’,1 JIEL 83 (1998).

3) Peter Van den Bossche, ‘World Trade Organizatioispute Settlement in 1997 (Part 1),
1 JIEL 161 (1998).

4) Ernst-Ulrich Petersmann, ‘From the Hobbesian Inernational Law of Coexistence to
Modern Integration Law: the WTO Dispute SettlementSystem’, 1 JIEL 175 (1998).

5) Debra P. Steger and Susan M. Hainsworth, ‘WorldTrade Organization Dispute
Settlement: the First Three Years’, 1 JIEL 199 (1989).

6) Joost Pauwelyn, ‘Evidence, Proof and Persuasiom WTO Dispute Settlement: Who
Bears the Burden?’, 1 JIEL 227 (1998).

7) Jacques H. J. Bourgeois, ‘WTO Dispute Settlemeim the Field of Anti-Dumping Law’, 1
JIEL 259 (1998).

8) Andrew W. Shoyer, ‘The First Three Years of WTODispute Settlement. Observations
and Suggestions’, 1 JIEL 277 (1998).



9) Maurits Lugard, ‘Scope of Appellate Review: Objetive Assessment of the Facts and
Issues of Law’, 1 JIEL 323 (1998).

10) John H. Jackson, ‘Dispute Settlement and the WO: Emerging Problems’, 1 JIEL 329
(1998).

This article briefly examines the developing jurisgience othe new WTO dispute settlement
system as expressed in the Appellajgorts of the first three and one-third yearssuggests
some tentative generalizations about the AppeBat@y approachincluding a possible greater
spirit of deference to nationglovernment regulatory decisions, to allow greatergims of
leeway for those decisions than sometimes indicatdidst-levelpanel reports or in later-year
GATT panel reports. The authalso notes some constitutional dangers of a terydéacthe
WTO diplomacy to rely too heavily on the disputesteyn to corredthe many ambiguities and
gaps in the new trading system Urug&aynd texts.

11) Donna Roberts, ‘Preliminary Assessment of the fiects of the WTO Agreement on
Sanitary and Phytosanitary Trade Regulations’, 1 JEL 377 (1998).

Sanitary and phytosanitary (SPS) measures thatlategunovementof products across
international borders are necessary to prqiabtic health or the environment, but may also be
used to proteaomestic producers from international competitibhe recentWTO Agreement
on the Application of SPS Measures aims to craaet of multilateral trade rules which allows
the legitimataise of trade regulations for health and environalgmbtectionyvhile disallowing
their use for mercantilist regulatory protectionishhis paper examines WTO jurisprudence,
negotiated settlementsf formal complaints, and unilateral implementatioh Agreement's
provisions since its entry into force to evaluateetiher andhow the Agreement has served the
interests of the world tradirgystem.

12) Petros C. Mavroidis and Werner Zdouc, ‘Legal Mans to Protect Private Parties’
Interests in the WTO: the Case of the EC New Tradd@arriers Regulation’, 1 JIEL 407
(1998).

The WTO contract is essentially a government cehtnath importantepercussions on private
parties' interests. WTO Members enjoigle discretion when it comes to regulating the way
which private interests will be represented; the WTO @mttitselfimposing only an obligation
to perform the WTO contract in godaith. In principle, three solutions seem legallysgible:
WTO Members recognize direct effect to the WTO sud@d consequentallow private parties
to invoke WTO rules before national couNgTO Members do not recognize any direct effect
on the WTO rulesind continue to be the sole judges of whether fwipartiesinterests should
be represented before the WTO adjudicatbaglies; recently, in the WTO Government
Procurement Agreementhe so-called 'challenge procedures' were agreedrelili WTO
Members would allow private parties to check whethevernmenbehaviour in the field of



government procurement is in conformutyith the relevant WTO rules. This paper argues that
since thdirst option is still ‘wishful thinking' and the it optionis limited, for the time being,
strictly to government behaviouypyivate parties' interests will continue to be esgnted for
some time by governments. Hence, the need to sudy instrumentand their evolution. We
propose a comparative study of the mwost elaborate instruments in this respect (thea&€
the USinstruments) and draw the conclusion that over tiney havdbecome more responsive to
private parties' concerns but thiaey can by no means be construed as perfect substif the
other two options.

13) Jeffrey L. Dunoff, ‘The Misguided Debate over 6O Participation at the WTO’, 1
JIEL 433 (1998).

Whether private parties and NGOs should participatthe WTOsystem has recently become
one of the most contentious issiresrade law and policy. However, this debate peoisefrom
the implicit - but mistaken - assumption that thesditiescurrently do not participate in the
system. While, as a formiadatter, WTO ‘legislative’ and dispute resolutioatsgns arepen only
to state actors, in fact private parties alreadyippateextensively in WTO processes. Through
discussion of severdV/TO disputes, including the Kodak-Fuji dispute stpaper demonstrates
how the current debate substantially understatesahsiderableoles that NGOs already play in
disputes submitted to the WTDhe claims here are largely positive and descrptiathethan
normative. By identifying and clarifying the roléisatprivate parties currently play, | hope to
close the increasingulf between academic debate and WTO practice naouwk thedebate over
NGO patrticipation to a more fruitful series of inges. To this end, | argue that the controversy
over NGO participatiomt the WTO can be understood as a particular itiateom ofa larger
debate over the roles of non-state actors in tteenationalegal system.

14) Thomas L. Brewer and Stephen Young, ‘Investmentissues at the WTO: the
Architecture of Rules and the Settlement of Disput&, 1 JIEL 457 (1998).

This paper analyses the treatment of investmenessat th&Vorld Trade Organization (WTO),
with an emphasis on foreighrect investment (FDI). The investment-relatedvsions offour
agreements are evaluated: the agreement on Trddeedavestment Measures (TRIMs), the
General Agreement on Trade Services (GATS), the agreement on Trade Relbttdlectual
Property Rights (TRIPs), and the agreement on 8igssandCountervailing Measures (SCMs).
In fact only the GATS has significantkpanded coverage of FDI issues directly, though wi
many sectoragxceptions in the schedules of national commitmehktsanalysisof 115 dispute
cases that entered the WTO dispute settlemeadess during 1995-97, plus 325 cases at the
GATT during 1948-94indicates that although investment issues are viggeimoreattention in
the WTO than in the GATT, there have thus far lredatively few investment issues explicitly
raised in WTO disputeé consideration of the prospects for the evolubbmvestmenissues at
the WTO during the next several years suggeststhiggt will receive increasing attention,
especially within theontext of reviews of the TRIMs agreement and tAd S.



15) Peter Van den Bossche, ‘WTO Dispute Settlemeimt 1997 (Part 11)’, 1 JIEL 479 (1998).

16) Jerome H. Reichman, ‘Securing Compliance withhe TRIPS Agreement After US v
India’, 1 JIEL 585 (1998).

The different developmental circumstances of titeigtrializedand developing countries call for
different approaches to intellectymbperty rights protection. While increasingly higvels of
protection may (or may not) be appropriate to tigustrializedeconomies, developing country
economies are more likely to bendfidm strategies and rules which encourage buildipgn
existingstocks of knowledge. TRIPS Agreement standardsigeosufficient'wiggle room' to
allow developing countries to pursue pro-competifitrategies, while still acting consistently
with the TRIPS Agreememequirements of national and most favoured natreattnent.The
decision of the WTO Appellate Body in the India-Maix case was a critical step in affirming
the WTO-consistency gfursuing national and regional policies which takivantageof the
absence of strict harmonization of IPRs standatdBeaworldwide level. The India-Mailbox
decision suggests thiéite WTO will accord substantial deference to naticaand regionatules
which manifest good faith compliance with the bastandardsof the TRIPS Agreement.
Developing countries that adopt pro-competitiv&s-related strategies may move faster along
the technologgurve than countries that follow more protectiosisategies.

17) G. Axel Desmedt, ‘Hormones: “Objective Assessm& and (or as) Standard of
Review’, 1 JIEL 695 (1998).

In the Appellate Body report on EC measures affigctneat andneat products, commonly
referred to as thélormonescase, somef the findings of the Appellate Body related te th
appropriatestandard of review that panels must observe whafuatingthe legality of a WTO
member state measure that is in dispigethis was the first Appellate Body ruling on tissue

of standard of review, it could be an important inthcaf theapproach panels may take in the
future to this issue.

18) Marco C. E. J. Bronckers and John H. Jackson,Outside Counsel in WTO Dispute
Processes’, 2 JIEL 155 (1999).

19) Peter D. Ehrenhaft, “Right to Counsel” in WTO Dispute Settlement Proceedings: a
1998Resolution of the American Bar Association’, 2 JIEL159 (1999).



20) Ernst-Ulrich Petersmann, ‘Dispute Settlement ininternational Economic Law: Lessons
for Strengthening International Dispute Settlementin Non-Economic Areas’, 2 JIEL 189
(1999).

This article begins with a discussion of negotiattbeoriesand the need for a comprehensive
theory of effective internationadjudication and then examines why compulsory magonal
adjudication is more widely accepted in internagioeconomiclaw and in related regional
integration law than in non-economareas of international law. The article compares th
relevantdispute settlement mechanisms and offers econqgmoigjcal and legal reasons why
legal remedies and international adjudicatemd to be more effective in international economic
law thanin other areas of international law. Lessons aasvdrfromthe ‘international economic
law revolution', and concrete proposase made for strengthening international dispute
settlemenmechanisms in non-economic areas, notably in UN [Bue InternationaCourt of
Justice (ICJ) and other UN dispute settlement nmashes (notably in UN human rights
covenants) risk coming under increasangicism unless they protect human rights and nfle
law moreeffectively. The power-oriented UN legal systemuiegs far-reachingonstitutional
reforms.

21) Werner Zdouc, ‘WTO Dispute Settlement PracticeRelating to the GATS’, 2 JIEL 295
(1999).

This paper discusses how the GATS adapts the eliffestagesf the WTO dispute settlement
procedures as foreseen by igpute Settlement Understanding (DSU) to tradsarviceslt
deals with (1) bilateral and multilateral confutets, (2)causes of action in the adjudicative
stage, (3) implementatioand enforcement under surveillance by the DSB, @)dspecial
procedures for particular service sectors. It agplainsthe nine violation cases that were
initiated between 1995 ari®98. Taking th&eC - Bananacase as an example, the papen
discusses those legal issues and problems thatisokkely to arise in future cases under the
GATS. A discussioonf the national treatment clause follows, addregsirparticulathe reach of
de jureandde factodiscrimination under the GAT&s well as the irrelevance of the '‘aims and
effects’ of nationalegulation, and evidentiary problems arising in GAdisputesettlement
practice. The final section deals with the reatlde jureandde factodiscrimination under the
GATS MFN treatmentlause.

22) Matthijs Geuze and Hannu Wager, ‘WTO Dispute Seglement Practice Relating to the
TRIPS Agreement’, 2 JIEL 347 (1999).

This paper provides some statistical informationtlos 16 TRIPSJisputes initiated to date and
discusses the Panel and Appell&®dy Reports issued and adopted to date. Some eof th
proceduraissues that have arisen are addressed, but thefocas ison the interpretation of the
TRIPS provisions in question atlte interpretative issues that the Panels and gpelateBody
were faced with, and how the Panels and the AppeBadyapproached the questions raised.



Information is also providedbout a pending panel procedure, the mutually agsedutions
reached to date and the pending consultations.l¥irdispute prevention under the TRIPS
Agreement and the role of the revievimplementing legislation in the Council for TRSHn
thisconnection is addressed.

23) Hyun Chong Kim, ‘The WTO Dispute Settlement Praess: a Primer’, 2 JIEL 457
(1999).

24) Arthur E. Appleton, ‘Shrimp/Turtle: Untangling the Nets’, 2 JIEL 477 (1999).

The Appellate Body's decision in tighrimp/Turtlecase hagmportant political, systemic and
procedural implications fothe WTO and its dispute settlement system. Fromoktiqal
perspective this decision satisfies a public retetiobjective reducing the distrust of the WTO
which exists in the environmentabmmunity. This task is accomplished without sesigu
compromisingthe trade rights guaranteed under the WTO Agreentgonm thesystemic and
procedural perspective, this decision clariiegain points concerning the legal requirements of
a noticeof appeal and the right of non-members to make sgioms topanels. However, the
decision also raises questions conceritggscope of the Appellate Body's review powers, th
mannerin which GATT Article XX(g) and chapeau should beerpretedithe authority of the
Appellate Body to consider non-member submissiand, possible inadequacies in the Dispute
Settlement Understanding.

25) Natalie McNelis, ‘Success for Private Complaings under the EU’s Trade Barriers
Regulation’, 2 JIEL 519 (1999).

26) Bernhard Jansen and Maurits Lugard, ‘Some Consierations on Trade Barriers
Erected for Non-Economic Reasons and WTO Obligatiosi, 2 JIEL 530 (1999).

The issue discussed in this note concerns thedjatisnallimitation of Article XX GATT 1994.
The authors develop foulistinct categories of trade barriers erected tmgat non-economic
interests, so as to assess their acceptabilityrdad® rulesThe first category concerns barriers
put in place because asons of public health or the environmeithin the countrytaking the
measure, i.e. based on the territoriality principlée second category concerns barriers
implemented with the solebjective of ‘convincing' or coercing a foreign gavment tachange

its policy in a given sector, i.e. 'extraterritdrimeasures. The third category concerns barriers
raised becausaf environmental concerns outside the country @gkime measurdyut where a
link with the country's territory can be establidiflor example, when a country implements an
import ban so a® save a highly migratory species). Finally, théhars discuswhether a fourth
category could be envisaged - and justifiedier Article XX GAT 1994 - where there is no
obvious territorialink with the country imposing the trade barrient wherethe measure would
be considered necessary to address an environmeatalern elsewhere: could such
environmental concern justifige application of a 'universal jurisdiction'?



27) Marco C. E. J. Bronckers, ‘Better Rules for a Mw Millennium: a Warning Against
Undemocratic Developments in the WTO’, 2 JIEL 547 1999).

The theme of this article is that the quality of @Tule-makingheeds to improve, particularly as
the WTO expands into new ardasthe upcoming Millennium Round. The quality ofiging
WTO rules is deficient. This is illustrated with exampltakerfrom the WTO agreements on
intellectual property and telecommunicatisesvices. Furthermore the article shows that, in
view of institutionalconstraints, it is particularly difficult within é@WTO toclarify or replace
inadequate rules. Now that the WTO's dismgtitlement machinery is so effective, rule-makers
may be temptetb leave the resolution of difficult problems ttidation. This, however, leads
too easily to undemocratic surprises ahdrefore, a weakening of the organization. Theelart
concludesvith recommendations for the negotiators of the Rewnd toensure the adoption of
better rules.

28) Reinhard Quick and Andreas Bluthner, ‘Has the Apellate Body Erred? An Appraisal
and Criticism of the Ruling of the WTO HormonesCase’, 2 JIEL 603 (1999).

In the Hormones cas¢éhe Appellate Body has sharply criticizée legal analysis of the lower
panels, upholding seven findingsyersing six and modifying four. This article I@ogriticallyat

the Appellate Body's interpretation of certain eswandconcludes that its ruling contains a
number of legal weaknessdsot only does the Appellate Body creatively intetpthe law
without giving a clear reasoning for such interatiein (burderof proof), but also leaves certain
issues undecided (the relationshietween general and specific obligations of the SPS
Agreemenas well as the relationship between the GATT 198#ithe SP&greement). With its
broad interpretation of risk assessmamd its insistence on the notion of judicial ecogpthe
AppellateBody fails to serve its fundamental role in assitihe DSBo achieve a satisfactory
settlement of the matter.

29) Joost Pauwelyn, ‘The WTO Agreement on Sanitargand Phytosanitary (SPS) Measures
as Applied in the First Three SPS DisputesEC — HormonesAustralia — Salmonand Japan
— Varietals, 2 JIEL 641 (1999).

One of the new WTO agreements that panels and ppelfateBody had to deal with in a
number of recent disputes is thgreement on Sanitary and Phytosanitary (SPS) Measiihis
article focuses on the legal principles of the IRffeementas interpreted and established by
Appellate Body and panel jurisprudenite the two most prominent cases under the SPS
Agreement, th&C - Hormonescase and thdustralia - Salmorcase, as wekls the recently
concludedlapan - Varietalcase. Substantivgghts and obligations such as scope of application
scientificevidence, risk assessment and the factors to Ikedoat inassessing risk, provisional
measures, the acceptable levetisk for WTO Members, non-discrimination under &ktis 2.3
and 5.5 SPS, and measures in the presence ofadtiteral standardare examined. The above-
mentioned cases also involved a numbgrmprocedural issues with particular relevance to
disputes or8PS measures, such as the panel's terms of redetbecburdenf proving whether



a risk exists, the extent of a panel's investigediod the role of scientific experts. The status of
implementatiorof reports is also briefly addressed.

30) Kim Van der Borght, ‘The Advisory Center on WTO Law: Advancing Fairness and
Equality’, 2 JIEL 723 (1999).

31) William J. Davey, ‘The WTO Dispute Settlement $stem’, 3 JIEL 15 (2000).

William J. Davey served as the Director of the Uegé#airs Division of the World Trade
Organization between 1995 and 19@this note he reviews the first four years of WdliSpute
settlement and gives some of his preliminary judgei:m aboutthe new WTO dispute
procedures.

32) Donald M. McRae, ‘The WTO in International Law: Tradition Continued or New
Frontier?’, 3 JIEL 27 (2000).

The question of the relationship between intermaidaw andnternational trade law has taken
on a greater significanceith the development of the legal regime of the WRDthoughin a
formal legal sense the WTO differs little from atheternationabrganizations, its legal regime
is built on assumptions thate often at variance with those underlying thditi@nal sovereign
state model. Moreover, the WTO dispute settlemasthanism is playing an active role in the
development of theubstantive and procedural content of internatitenal Thecontributions of
this process include clarification of the rutekating to treaty interpretation, and the develeptn
of rightsof access for non-state entities. These develomrente implicationfor some of the
assumptions on which international law traditiopbks been based.

33) Mauricio Salas and John H. Jackson, ‘ProceduraDverview of the WTO EC — Banana
Dispute’, 3 JIEL 145 (2000).

This note provides a road-map to the many decisionggeredby the EU banana regulation at
three levels: GATT/WTO procedurese European Court of Justice, and German Courts.

34) Young Duk Park and Barbara Eggers, ‘WTO DisputeSettlement 1995-99: a Statistical
Analysis’, 3 JIEL 193 (2000).



35) Julio Lacarte-Mur6é and Petina Gappah, ‘Developig Countries and the WTO Legal
and Dispute Settlement System: a View from the Behg 3 JIEL 395 (2000).

This article intends to briefly outline the role advelopingcountries in WTO dispute settlement
as seen from the benctimat is, from the Appellate Body. More specifically looks at the
participation of developing country Members in dfgie proceedings, their contribution to the
development of substantiand procedural WTO legal issues, and the provisgamgingtheir
special interests.

36) Arvind Subramanian and Jayashree Watal, ‘Can TRPS Serve as an Enforcement
Device for Developing Countries in the WTO?’, 3 JIEE 403 (2000).

Developing countries assert that the limited sitgheir marketsrenders conventional trade
retaliatory actions by them ineffectivEhe complaint is that they have no effective medran

for forcingdeveloped countries into compliance with WTO oligas thathave market access
consequences for developing countries. plaiser proposes a design for the use of TRIPS as a
retaliatoryweapon in WTO trade disputes that would overcommesof thesdifficulties. The
proposal has many advantages: it is feasdffective, legal, and has certain attractive atitels

that are absent in conventional trade retaliation. Tleey vpresenceof the threat of such
retaliatory action in domestic intellectymbperty legislation could lead to improved compda

by developedountries.

37) Elisabetta Montaguti and Maurits Lugard, ‘The GATT 1994 and Other Annex 1A
Agreements: Four Different Relationships?’, 3 JIEL473 (2000).

Interpretative criteria and other legal tools emphb in treatyinterpretation are not always
sufficient to resolve questionsgarding the relationship between the different\Agreements
that form a 'single package' and which entered fotoe onthe same day. This is particularly
true with respect to thearious agreements relating to trade in goods. dutbors analyzéour
possible relationships between provisions of theTGA994and provisions of the other Annex
1A Agreements that have &0 been identified and developed by panels and\pgpellateBody:
conflict, express derogation, overlapdcomplementarity

38) Sylvia A. Rhodes, ‘The Article 21.5/22 Problem:CClarification Through Bilateral
Agreements?’, 3 JIEL 553 (2000).

To date, issues of non-compliance and retaliatewvehariserin only a handful of WTO dispute
settlement cases. In theseses, the parties have confronted proceduraldsgsaenmindgrom the
lack of clarity of Articles 21.5 and 22 of the DigpSettlement Understanding. A draft DSU text
has been proposduljt not adopted. Until these provisions are cledifiwWTO Membersontinue



to operate under the existing vague rules. Facéhd implementation problems, the parties to
disputes have resorted bilateral agreements governing the procedurethaf disputeThis
note surveys these bilateral agreements, with a \® identifying the different solutions
developed to resolve tliveterpretation of Article 21.5 and its relationshipArticle22. It focuses
on three aspects of these agreements, nasegjyencing, appeal, and procedural objections.

39) Rambod Behboodi, “Should” means “Shall”: a Critical Analysis of the Obligation to
Submit Information under Article 13.1 of the DSU inthe Canada — Aircraft Case’, 3 JIEL
563 (2000).

In the caseCanada - Measures Affecting the Export of Civilaincraft, the Appellate Body
found that disputing parties haa legal obligation to submit information and docutse
requestedf them by panels. The Appellate Body based tmdifig onthe third sentence of
Article 13.1 of the Understanding on Ruéesl Procedures Governing the Settlement of Disputes
(DSU). TheAppellate Body further found that panels have étrig drawadverse inferences
when requests for the production of documants$ information are not heeded. This finding was
based on thprocedure set out in Annex V of the Agreement obsBlies andCountervailing
Measures (SCM Agreement), even though Annag ¥xpressly restricted to proceedings under
Article 7 of theSCM Agreement. This article describes and analysefindingsof the Appellate
Body. It argues that they are consistent wgither the text of the DSU nor the intentionshaf t
drafters.Moreover, the Appellate Body's analysis of the ydaf disputingparties to submit
information and documents to arbitral tribunalsd the right of such tribunals to draw adverse
inferencesis far broader than those provided in public ind¢ional law.The article concludes
with some institutional and systemic concdriggered by the new case law.

40) Arthur E. Appleton, ‘Amicus Curiae Submissionsin the Carbon Steel Case: Another
Rabbit from the Appellate Body’s Hat?’, 3 JIEL 691 (2000).

In the Carbon Steeldecision, the Appellate Body finally explaiits legal authority to accept
amicus curiaesubmissions. Frona legal perspective this explanation is neitherireyt
satisfactorynor convincing, raising questions concerning thenmea in whichthe Appellate
Body exercises the authority vested in it byNMembers. Despite possible misgivings among the
Members, becausaf the automaticity principleamicus curiaesubmissions arbere to stay.
There is therefore a need to establish rules anidnetable governing the Appellate Body's
treatment of suckubmissions.

41) William J. Davey, ‘Has the WTO Dispute Settlemet System Exceeded its Authority? A
Consideration of Deference Shown by the System toévhber Government Decisions and its
Use of Issue-Avoidance Techniques’, 4 JIEL 79 (20D1

A systematic study of 38 adopted decisions of tppellateBody and Panels since the inception
of the WTO Dispute SettlemeSistem leads to the conclusion that the WTO DisBetdement
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System remains generally within the boundariegsoauthority With a few limited exceptions,
the system has shown sufficielg@ference to legitimate policy decisions made byOAMMember
Governments. Further, US and international lawswle techniquessed to dispose of cases (or
issues within cases) where a decisseems unnecessary or inappropriate could be useel mo
frequentlywith regard to the timing of consideration of issmootnesand ripeness) as well as
the exercise of judicial economy.

42) Meinhard Hilf, ‘Power, Rules and Principles — Which Orientation for WTO/GATT
Law?’, 4 JIEL 111 (2001).

Are principles just ‘phony concepts' or the vergrhef everylegal system? The purpose of this
article is to inquire to whaixtent one might describe the WTO system as haviplg-jumped
from a power-oriented system to a rule-based systeanfinallyto a principle-oriented system.
This comparison should not keken literally. Of course, there have not beemfjs'. Inreality
there has been a continuing process in which pawkss, and principles evolved gradually.
What are these principlesshich also were referred to in the Preamble of Aggeement
Establishing the World Trade Organization as bpsnciplesunderlying the multilateral trading
system? This article searchfggpellate Body reports in an effort to identify thee of principles.

It first looks at eight ‘internal' principles, e.drade liberalization,non-discrimination,
sovereignty, and sustainable developmeéeatived from WTO Agreements and focuses then on
‘external’ principlederived from public international law. Finally, theticlediscusses the proper
role and ranking of principles in the WTi@gal system and suggests that these should be
balanced by usintie principle of proportionality as applied by timernationalCourt of Justice

or extensively by the European Court of Justice.

43) Allan Rosas, ‘Implementation and Enforcement ofNTO Dispute Settlement Findings:
an EU Perspective’, 4 JIEL 131 (2001).

The EU has no reason to be disappointed with tsputle settlemergystem created by the
Uruguay Round, with regards to both #lystem itself and the actual outcome of disputttkede
Butall WTO Members have a common interest in improwimg systemincluding the question
of implementation and enforcement. Tasicle discusses various alternatives for enhancin
implementationand enforcement, including the possibility to stywen therights of private
parties and to shorten and re-design the deadioreBnplementation and compliance panel
procedures. The articleoncludes that while in the present global tradestesy, the
intergovernmental character of the WTO must beguuesl, therés room for some shortening of
deadlines, for making the parssistem more permanent and professional, and foeasag the
resources for the Appellate Body. Finally, the ctimentionsthe possibility of creating a
system of compulsory compensati@s, an alternative to the present system of susperi
concessions.
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44) Jacques H. J. Bourgeois, ‘Some Reflections ohet WTO Dispute Settlement System
from a Practitioner’s Perspective’, 4 JIEL 145 (20Q).

This brief article advocates the establishing standingor standing WTO Dispute Settlement
panels. It also draws ttetention to some deficiencies of a procedural neatue.on standing,
preliminary rulings, scope of disputes, judicedonomy and appeals, and review of factual
findings on appeallt suggests improvements and raises the questicgthwh interimrelief
should be provided.

45) Gabrielle Marceau and Matthew Stilwell, ‘Practical Suggestions for Amicus Curiae
Briefs before the WTO Adjudicating Bodies’, 4 JIEL 155 (2001).

The evolution of the multilateral trading systenmdathe creationof the World Trade
Organization, has heightened calls by non-govertaherganizations to participate in decisions
about trade policyincluding in WTO dispute settlement asnicus curiae, or ‘friend®f the
court’. Amicusbriefs have now been received by a nunmddeWTO panels and the Appellate
Body, raising an outcry froormany WTO Members, and calls by others for the wrabf
criteriato guide their use. This note explores the praktioplicationsof amicusbriefs, and
suggests criteria for their use in lighit current WTO practice, the goals of the WTO atwd i
disputesettlement mechanism, and the practice of otharnationalcourts and tribunals. It
commences by examining the main WilSputes in whictamicusbriefs have been received,
and thevarying responses of WTO adjudicating bodies. dintexamineghe approach of other
international fora - including the Internatiofalbunal for the Law of the Sea - to involvement
of non-partiesDrawing on these experiences, it suggests that Waels andhe Appellate
body should weigh both substantive criteria (rekgtior example, to the character of thmici,
the nature of itsubmission, and the characteristics of the casg)panceduratriteria (relating
to issues such as timing and format) wiketermining whether, and if so, how to wsaicus
briefs. Thenote also identifies the mechanisms that may bd tsestabliskcriteria to ensure
amicusbriefs promote predictability aqgptocedural fairness in WTO dispute settlement.

46) Natalie McNelis, ‘The Role of the Judge in th&U and WTO: Lessons from theBSE
and HormonesCases’, 4 JIEL 189 (2001).

47) Young Duk Park and Georg C. Umbricht, ‘WTO Dispute Settlement 1995-2000: a
Statistical Analysis’, 4 JIEL 213 (2001).

48) Axel Desmedt, ‘Proportionality in WTO Law’, 4 JIEL 441 (2001).

12



49) Marco M. Slotboom, ‘Do Different Treaty Purpose Matter for Treaty Interpretation?
The Elimination of Discriminatory Internal Taxes in EC and WTO Law’, 4 JIEL 557
(2001).

The comparison made in this contribution betweeticksr Ill:2 GATT and Article 90 EC
indicates that different treaty purpose=ed not matter that much, if the text and purpafse
individual provisions are similar. Indeed, the different objexs andourposes of the GATT and
the EC have not led to noticeably differarterpretations of the similarly worded obligatioors
WTO Membersand EC Member States concerning the eliminatiomisériminatoryinternal
taxes in Article I11:2 GATT and Article 90 EC. Thismding is in line with Article 31 (1) of the
Vienna Conventioon the law of treaties, which puts emphasis onrétevanceof the wording

of treaty provisions. The European Court of Judiit@J), however, pays more attention to the
object and purpos# the EC Treaty when interpreting a provisionladtttreatyWould one have
followed the line of reasoning of the ECJ, omght therefore have expected another conclusion.

50) John H. Jackson and Patricio Grane, ‘The Saga@tinues: an Update on the Banana
Dispute and its Procedural Offspring’, 4 JIEL 581 Q001).

The regulation adopted by the European Commissiog May 200Imay herald the end of the
long-standing banana dispute. Invitake, the saga has left a long trail of panelgtration,and
procedural battles. This article completes thedroap’of the banana dispute and its progeny, by
reporting on the followinglistinct matters: (i) US — Section 301-310 of Thade Act of 1974;
(i) US — Import Measures on Certdfnoducts from the EC; (iii) Ecuador — Recourse ttcke
22.2 and 22.7 of the DSU (authorization to suspamttessions)jv) Section 306 of the Trade
Act of 1974, as amended by Sect&dv of the Trade and Development Act of 2000 (csebu
provision).It also provides a table that lists all the disputeat havéeen initiated since 1993
and that are related to the bandrspute.

51) Patricio Grané, ‘Remedies under WTO Law’, 4 JIE 755 (2001).

This article discusses the nature of the remetisgsare available® Members of the WTO under
the dispute settlement mechanisitroduced by the Dispute Settlement Understandingill
argue that the rules and procedures governingdtiiermenof disputes under the WTO have not
greatly expanded or modifiedhe jurisdictional powers of panels when it comes t
recommendationsf remedial actionyis-a-visthe powers once exercisbg panels under the
GATT system. It will also show that tiperformance of the primary rule through the ‘withdgal

of the measures concerned where these are fouhd boconsistent is a prospective remedy
and the primary form of reparatiamder the WTO dispute settlement system. It libtssé
instancesn GATT and WTO case law where panels have braesdmmendationthat go
beyond a mere bringing into conformity or withdrdwhthe measure. To conclude, the article
looks at what the futunmay hold and considers how much further WTO lawlidd@au shouldyo

in the field of remedial action, drawing to the entt possiblefrom the notions of state
responsibility in general international.
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52) Georg C. Umbricht, ‘An “Amicus Curiae Brief” on Amicus Curia Briefs at the WTO’,
4 JIEL 773 (2001).

This article first analyses the nature of the togthn ofamicus curiae. Next, the article outlines
different optionsfor tackling the amicus question by the WTO dispsidtlemenbodies and
highlights the complexities thereby entailed, draya distinction between policy arguments and
legal argumentdt it is not through a package deal at a ministartamferenceit is less likely that
actions by the political bodies of tW¥TO will succeed. Finally, the author concludesttha
amicuscuriae briefs, for systemic reasons, should irftiere onlybe allowed at the panel level,
and not at the appellate lev€he article further suggests that, ideally, théiahsubmissionsf
the parties should be made pulalzinitio in order to allovthe best possible exchange with non-
governmental experts angws.

53) Michael Lennard, ‘Navigating by the Stars: Intepreting the WTO Agreements’, 5
JIEL 17 (2002).

54) Young Duk Park and Marion Panizzon, ‘WTO Dispuke Settlement 1995-2001: a
Statistical Analysis’, 5 JIEL 221 (2002).

55) Yuji lwasawa, ‘WTO Dispute Settlement as Judia@l Supervision’, 5 JIEL 287 (2002).

This article distinguishes ‘judicial supervisiamnd ‘dispute settlement’. Judicial supervisioa is
mechanism to control and secure compliance ofnatenalobligations undertaken by States by
judicial means. Its notabfeature is that States which have not been injdrezttlymay initiate
judicial proceedings for the purpose of puttamgend to violations of international obligations b
anotherState. This article compares the dispute settlemetedures the WTO with those in
the ICJ, and demonstrates that W€O procedures have the character of judicial sugen. It
also focuses on the position assigned to thirdeStay thaVTO and the ICJ, and shows that the
WTO allows participatioof third States in its adjudicatory process mucheniiberallythan the
ICJ. A WTO member can bring a complaint to the W&@en if it has suffered no injury in a
concrete and materigense. Multiple disputes involving more than twat& area regular
feature in the WTO. Third party intervention is tually automatically allowed. It could be
suggested that the WTO alloyarticipation of third States in its adjudicatompgess liberally
because compulsory jurisdiction has been achieved leecausehe WTO adjudicatory
procedures have the character of judisigbervision. The WTO and ICJ procedures are both
judicial, butthey differ considerably in character.

56) Chi Carmody, ‘Remedies and Conformity under theWTO Agreement’, 5 JIEL 307
(2002).
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57) Jason E. Kearns and Steve Charnovitz, ‘Adjudiding Compliance in the WTO: a
Review of DSU Article 21.5’, 5 JIEL 331 (2002).

This article provides an analytical overview of ookethe mostmportant provisions in the
WTO's Understanding on Rules aRtbcedures Governing the Settlement of Disputeat &h
Article 21.5 which provides for a review of whether goveemtal measuresken to comply do
in fact achieve compliance with WTO rul@art | discusses the purposes that Article 21 \seser
and howthey relate to the larger objectives of disputelesmient. Part Il presents a table
summarizing the Article 21.5 caselétwough February 2002, and then draws a few coiwias
from that practice as to how well Article 21.5 is wordkirPart Illdiscusses some procedural
issues that have arisen in the nease law. Among the questions examined are which
governmenthiave standing to invoke Article 21.5 and what Israixist orraising new claims.
The article concludes that Article 2<.&dmpliance panels and the Appellate Body are devsdo
an innovativebody of law that will serve a growing role in theoperativemanagement of the
multilateral trading system.

58) Santiago M. Villalpando, ‘Attribution of Conduct to the State: How the Rules of State
Responsibility May Be Applied within the WTO Dispute Settlement System’, 5 JIEL 393
(2002).

The present article identifies the tests that miakmossibleto determine whether a breach of
obligations under the WTO agreemeistsa conduct of the Member and therefore entads it
responsibility under international law. It examines the relevambvgions of the WTO
agreements and the case law of the dispute setitdrodies in light of the principles of the law
of State responsibilitgodified by the UN International Law Commission.e8ial consideration
is given to the issues related to the conduct ghws of theState, territorial units, para-statal
entities (including Statieading enterprises) and individuals or privatepcoations.

59) Sharif Bhuiyan, ‘Mandatory and Discretionary Legislation: the Continued Relevance
of the Distinction under the WTO’, 5 JIEL 571 (2003.

There is a considerable body of GATT/WTO disputtlementpractice which stands for the
principle that legislation mandatirsgviolation of WTO obligations can be WTO-incompédi
whereaslegislation that merely gives the executive a d@#ton toviolate those obligations
cannot, by itself, be WTO-incompatibldowever, inUS — Section 30the Panel in effect held
that under certain circumstances discretionaryslagon canviolate WTO obligations. As a
result, considering the significanaé the distinction between mandatory and discretign
legislationin the WTO context may be a useful exercise. Thisep examinethe GATT/WTO
case law on mandatory/discretionary legisladod explains why discretionary legislation may
sometimes b&/TO-inconsistent. It then discusses the implication subjectingat least some
discretionary laws to WTO discipline. Howeverquiring WTO-consistency of all discretionary
laws may nobe realistic. Accordingly, the paper also explosmays in whichpanels may, where
appropriate, defer to discretionary legislatioh Members. It concludes by noting that the
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distinction willcontinue to be relevant under the WTO given thgislationmandating a WTO-
inconsistency will undoubtedly be regarded \A§ O-incompatible. However, the WTO-
compatibility of discretionariegislation will have to be addressed by the papals case-by-
casebasis.

60) Qingjiang Kong, ‘Can the WTO Dispute SettlementMechanism Resolve Trade
Disputes Between China and Taiwan?’, 5 JIEL 747 (Z12).

Following China's accession to the WTO, Taiwan gdirthe tradindbody smoothly. This was
believed to present a bright prospiectthe trade relations between China and Taiwanabse,
inter alia, the WTO Dispute Settlement Mechanism is suppdsedcilitateand resolve trade
disputes among members. However, the redbgs not permit to unfold such a rosy picture. As
illustrated by what both Beijing and Taipei have done sinceirtlaEcessionthey seem
unprepared to treat each other in a way as reqbyeitie WTO Agreement, which suggests
prospective disputes acrosBe Taiwan Straits. Moreover, the WTO Dispute $atdnt
Mechanismmight be helpless or, at least, not as effectivé ahouldbe when it comes to the
cross-straits trade disputes. As Beijargl Taipei appear to be constantly obsessed wiiticab
concernghat override trade considerations, both partiesli&ely to politicize the use of the
Dispute Settlement Mechanism the cost of effectiveness as well as the credybitit the
procedures. The international trade community shaadvisablyhelp both Beijing and Taipei
foster a common approach to iINg O Dispute Settlement Mechanism.

61) John Greenwald, ‘WTO Dispute Settlement: an Exeise in Trade Law Legislation?’, 6
JIEL 113 (2003).

62) James P. Durling, ‘Deference, but Only When DueNTO Review of Anti-Dumping
Measures’, 6 JIEL 125 (2003).

63) Richard O. Cunningham and Troy H. Cribb, ‘Dispute Settlement Through the Lens of
‘Free Flow of Trade’: a Review of WTO Dispute Setééement of US Anti-Dumping and
Countervailing Duty Measures’, 6 JIEL 155 (2003).

64) William J. Davey, ‘The Case for a WTO PermanenPanel Body’, 6 JIEL 177 (2003).

65) Thomas Cottier, ‘The WTO Permanent Panel Bodya Bridge too Far?’, 6 JIEL 187
(2003).

16



66) Andrew W. Shoyer, ‘Panel Selection in WTO Dispte Settlement Proceedings’, 6 JIEL
203 (2003).

If perception is reality, it is never more so tharthe process which WTO Members and the
WTO Secretariat engage when selecpagelists to serve in dispute settlement proceediimng
theexcellent paper that appears elsewhere in thiswe|iProfessadbavey makes the case for a
WTO permanent panel body. But, th& nursemaid Buttercup observes (rather defensiasl
the plot of Pinafore develops), appearances can be deceiving. atdithstanding the flaws
fairly noted by Professor Davey, tfiexibility of the currentad hocselection system serves to
address one of the key objectives of a party toTe®OWWanelproceeding — to compose a panel
that appears likely taule in its favor — better than would a permaneartgdbody. Although they
may reform certain elements of the WTO dispsgétlement mechanism as part of the Doha
Development Agend&embers should not be expected to discard thisliléy (what Professor
Davey refers to as ‘party control’) easiBanel composition under current procedures is la-hig
stakeggame that, when played well, can benefit both safehe disputeand the overall WTO
system. What follows is a brief examinatiointhe current practice, and a discussion of tise ca
for preservinghe flexibility of the currenaid hocsystem.

67) Jacques H. J. Bourgeois, ‘Comment on a WTO Pemnent Panel Body’, 6 JIEL 211
(2003).

The task of commenting usefully on Professor DavélheCase for a WTO Permanent Panel
Body' is not an easy onéle speaks with the authority of one that, in hisrfer capacityof
Director of the WTO Legal Affairs Division, has fact hada major role in selecting panelists as
a result of the frequeffailure of parties to agree on a slate of panelatsl hasollowed closely
on the ground the functioning of panels untlee new WTO dispute settlement system.
Moreover, a commentat@® expected to disagree so as to provoke a debaie.commentator
happens to share Professor Davey's overall asses#na¢ thepermanent panel body proposal
does have sufficient benefit® make it worth going forward. So, these commeats
‘concurring’rather than ‘dissenting’. | will deal first withe potential advantages and then with
the potential disadvantagesding with a brief concluding remark.

68) Michael Cartland, ‘Comment on a WTO Permanent Rnel Body’, 6 JIEL 214 (2003).

69) Seung Wha Chang, ‘Comment on a WTO Permanent Ral Body’, 6 JIEL 219 (2003).

Recently, the European Communities (“EC”) proposeastablish a permanent panel, as set
forth in TN/DS/W/1 and TN/DS/W/7. In 2000, Profes®Villiam Davey, former Director of the
WTO Legal Affairs Division, already suggested aref of the currenad hocpanelist system to
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a “Permanent Panel Body” Both the EC and Professor Davey point out seyemtilems of the
current system and cautiously suggest that estadisa permanent panel can provide a
reasonable solution to such problems. Assumingithatality neither system can be a perfect
model for the WTO dispute settlement, it is necestaevaluate which one can better serve the
goal of the WTO dispute settlement mechanism. sldadély would support the move toward a
permanent panel. Given Professor Davey’s thoraugtlysis of advantages and disadvantages
of this reform, this short comment touches upory @oime aspects, which were not addressed or
were under-addressed in his article or the rec&htpEoposal. This comment is organized as
follows: first, from the perspective of a lawyarging as a WTO panelist/arbitrator on several
occasions, this comment will highlight some inhéneroblems underlying the ad hoc panelist
system. Then, while supporting a proposal to déistala permanent panel, this comment will
propose a different approach as to how the WTOsehect permanent panelists. Lastly, this
comment critically evaluates some alternative psafofor reforming the panel system.

70) Luzius Wasescha, ‘Comment on a WTO Permanent Ral Body’, 6 JIEL 224 (2003).

The WTOtoday covers trade in goods, agriculture, textiles anises; subsidies; dumping;
intellectual property and public procurement; andas 144 membersTomorrowit will likely
cover additional issues such as investment, cotipetirade facilitation and perhaps others, and
will have around 165 members (including Russia,dbawabia, Uzbekistan and Vietnam). This
will lead to an increased number of disputes, num@plex issues and an increase of dispute
cases among more different trading partriiesday, coherence between the WTO and other
international organizations involves coordinationithw the World Intellectual Property
Organization, the United Nations Conference on @ratid Development, the International
Monetary Fund, the World Bank and the Untied Nati&@nvironmental ProgramTomorrow,
there will be more international agreements in trade areas having an impact on trade. This
will lead to an increased potential for conflicfseonew type.Given the foregoing developments
and the fact that the Uruguay Round created a gtregmi-professional Appellate Body, which
has led to an imbalance between panels and AB: Hrerstrong reasons for considering reforms
to the panel system. In the remainder of this cemtl consider the validity of the criticisms
made of the current panel system and possiblenalige reforms.

71) Julio Lacarte, ‘Comment on a WTO Permanent PaneBody’, 6 JIEL 227 (2003).

72) Frieder Roessler, ‘Comment on a WTO Permanentdhel Body: the Cobra Effects of
the WTO Panel Selection Procedures’, 6 JIEL 230 (23).

! william J. Davey, ‘A Permanent Panel Body for WDispute Settlement: Desirable or Practical?’ in iah.M.
Kennedy & James D. Southwick (edsThe Political Economy of International Trade Lawsdays in Honor of
Robert E. Hude¢Cambridge: Cambridge University Press 2002) 4986-5
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73) Ernst-Ulrich Petersmann, ‘WTO Negotiators MeetAcademics: the Negotiations on
Improvements of the WTO Dispute Settlement Systemg JIEL 237 (2003).

On 13-14 September 2002, the European Universstytutein Florence sponsored — thanks to
the financial supporrom British Petroleum (BP) — an international waltkpon the current
negotiations in the World Trade Organizat{®4iTO) on improvements and clarifications of the
WTO's DisputeSettlement Understanding (DSU). The negotiatingppsals submittedo far to
the DSB in Special Session can be grouped inta different categories. This short conference
report, writterby the workshop organizer, begins with a briefadtrctionto the importance of
the law of international organizatiofier improving the political and legal methods fdret
internationalprevention and settlement of disputes. Subsequetitéy reportsummarizes the
arguments made during the discussions onwdm®us negotiating proposals, yet without
summarizing the eigigublished conference reports and without disclogivegidentityof WTO
negotiators in order to respect the fact that thisitementa/ere made on a personal basis.

74) Kara Leitner and Simon Lester, ‘WTO Dispute Selement 1995-2002: a Statistical
Analysis’, 6 JIEL 251 (2003).

75) Richard H. Steinberg and Timothy E. Josling, ‘When the Peace Ends: the Vulnerability
of EC and US Agricultural Subsidies to WTO Legal Challenge’, 6 JIEL 369 (2003).

Article 13 of the WTO Agreement on Agriculture, kmo as thePeace Clause’, precludes most
WTO dispute settlemermhallenges against a country that is complying whih Agreement's
liberalization commitments — until 1 January 20@henthe Peace Clause will expire. This
article evaluates the strengththe main legal theories likely to be used inlidmges t&EC and
US agricultural subsidies after expiry of the Pedflause,and then employs economic
techniques (regression analysis aggilibrium modeling) to meaningfully apply the salest
legaltheories to economic data about agriculture tréide.concludehat when the Peace Clause
expires, many commodity-specittlC and US agricultural subsidies will be vulneratoldegal
challenge under Articles 6.3(a)—(c) and 6.4 of MEO Agreement on Subsidies and
Countervailing Measures. The remeaalguld require that such subsidies be withdrawnhat t
appropriatesteps be taken to remove their adverse effects-9ubgridizingdeveloping countries
can be expected to bargain in the shaddwthis legal vulnerability, demanding that the
Community andhe United States commit to further subsidy redunstiand ahift toward tariffs-
and-decoupled-payments systems, in exchiorgextension of the Peace Clause.

76) Gavin Goh and Andreas R. Ziegler, ‘Retrospect® Remedies in the WTO after
Automotive Leather 6 JIEL 545 (2003).

Prior to theAustralia — Automotive Leathémplementatiomeport, it was widely understood by
WTO Members that the WT@id not provide for retrospective remedies. Thetitatkraltrading
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system was about a balance of rights and obligatioth WTO remedies to preserve future
trading opportunities rathéhan redress past injury. Theutomotive Leatheimplementation
panel's findings that ‘withdraw the subsidy’ unéeticle 4.7 of the Agreement on Subsidies and
Countervailing Measures (the SCM Agreement) required retrospecteaymentof past
subsidies appeared to challenge this long-standimderstandingThis paper examines the
Automotive Leathefindings on remedynd argues that retrospective remedies have ng basi
eitherin past GATT practice nor under the WTO Agreemeiite findingsraised fundamental
constitutional and democratic governagoacerns given the legal constraints on the abilfty
Membergovernments to recall subsidies already providedully andin good faith to private
companies. They also highlight theed for caution in transposing currently accepiges ofthe

law of the European Community into the WTO legadesrGiven the fundamental legal and
policy concerns, theAutomotivelLeather findings on retrospective remedy have not been
followedby panels and parties in subsequent WTO disput@sada's commenés the February
2000 meeting of the Dispute Settlement Bedyhat the findings will be treated by WTO
Members ‘as one-time aberration of no precedential valugave therefore proved prophetic.

77) Dukgeun Ahn, ‘Korea in the GATT/WTO Dispute Setlement System: Legal Battle for
Economic Development’, 6 JIEL 597 (2003).

Korea's economic development saga, which amazedogusts andoolicymakers, has been
filled with numerous trade disputes wits major trading partners. Despite the prevaleoice
such bilateraltrade disputes, Korea had shown unequivocal resistdo resortingo the
multilateral dispute settlement forum under the GA¥stem. Since the inception of the WTO,
however, Korea has dramaticalthanged its attitude toward trade dispute settlém€he
Koreanexperience of trade dispute settlement, therefegems a saliemxample of how the
newly augmented system under the WTO is percaneddhow it has been effectively utilized by
average WTO Membeountries in order to address international traddlpms.

78) Matthias Oesch, ‘Standards of Review in WTO Djgute Resolution’, 6 JIEL 635 (2003).

This article explores the issue of standard ofewvin WTOdispute resolution. Standards of
review have over the last yegained unprecedented political and systemic sicanifte irpanel
and Appellate Body proceedings. They express &delaieallocation ofvertical power between
WTO adjudicating bodiesnd national authorities to decide upon factual &ghl issues.
Therefore, this article contributes to the debateh® balancef powers between the judiciary of
the WTO and its member&t the outset, it defines the issue of standankwiew (Section) and
examines the commonly invoked rationales for defeggwards members' perceptions of their
obligations under th&®/TO (Section Il). Then, it expounds théruguay Roundnegotiations
(Section I11) and turns to the current state of lamd practic€Section V). The analysis of the
case law to date reveals thmsnels and the Appellate Body have in general egghtrusive
standards of review. Such a conclusion holds tnygarticularfor the interpretation of WTO law,
but it also stands to reas@nth regard to factual findings. It is submittedatithe policyof
intrusiveness is correct fromegal perspective but contrastdth the various rationales speaking
in favour of a more deferentiattitude.
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79) Claus-Dieter Ehlermann, ‘Reflections on the Apellate Body of the WTO’, 6 JIEL 695
(2003).

80) Daniel Brinza, ‘International Trade Dispute Setlement System’, 6 JIEL 719 (2003).

81) Donald McRae, ‘What is the Future of WTO Dispué Settlement?’, 7 JIEL 3 (2004).

82) Yoshiko Naiki, “The Mandatory/Discretionary Dodrine in WTO Law: the US — Section
301 Case and its Aftermath’, 7 JIEL 23 (2004).

This article focuses on the policy concerns or ifigstions underlying the so-called
‘mandatory/discretionarytloctrine in GATT/WTO law, and reviews the applioatiof this
doctrine to specific cases. Under the mandatoryrei®nary doctrine, enactment of a
‘mandatory’ law (a lawequiring a government to do or not to do a paldicact)can constitute a
violation of the WTO obligations, but a ‘discretany’ law (a law giving a government discretion
to do or not to da particular act) does not constitute a violationillta governmenactually
commits a prohibited act. However, in 1999, thedasSection 301Panel appeared to rule that
even a discretionarylaw can constitute a violation, suggesting a change the
mandatory/discretionagoctrine. Such a change could have a great impatte@WTO-legality

of national trade laws, making it possible to flmshumbeiof WTO violations in national trade
laws that provide governmengeme discretion to violate their WTO obligationsisT article
examines th&ection 30Mdecision critically, and traces taéiermath of this celebrated decision.
The article starts bgescribing the general operation of the mandatmgretionarydoctrine
under GATT. It first examines the rationale undiexdypthe doctrine, established by tBeperfund
decision in 1988But the article argues that the rationale impliedhat casevas insufficient,
and offers a different rationale to explaniny GATT came to accept the doctrine. It then
examines th&ectior301 case in light of the Uruguay Round negotiatinddris and argues that
the reasons cited by the Panel for changhmy mandatory/discretionary doctrine were not
convincing. Itsuggests that specific aspects of @ection 301case motivatedhe Panel to
change the mandatory/discretionary line. The artialso discusses the status of the
mandatory/discretionary doctriregter the Section 301decision. The doctrine was promptly
challengedagain in theUS -- 1916 Act case. Moreover, recent complairitave targeted
administrative practices, raising a further chajketo the doctrine. It remains to be seen whether
the mandatory/discretionadpctrine follows the same approach establishedrn@adT.

83) Jiaxiang Hu, ‘The Role of International Law inthe Development of WTO Law’, 7 JIEL
143 (2004).

As a new branch of international law, WTO law cstsiof theules which particularly regulate
the transactions concernirigade in goods, trade in services, investment aadetrelated
intellectual property rights among WTO Members.tbeomore specifioVTO law is referred to
as the ‘single package’ resutitthe Uruguay Round of multilateral trade negadias (1986--
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1994).Basically, WTO law is no different from other brawes of internationdaw. The general
principles, customary rules and the wayirdéerpretation of international law all apply toeth
operatiorof WTO law. Notwithstanding this, WTO law still h#s uniquecharacteristics which
are sufficient enough to distinguistridbm other branches of international law. Theséd#énces
can normally be perceived from their institutiosthtusesand dispute settlement mechanisms.
The influence between internatiodalv and WTO law is mutual. While general internatib
law determineshe basic structure of WTO law, the creation of WIB& hasalso changed the
landscape of international law.

84) Kara Leitner and Simon Lester, ‘WTO Dispute Seflement 1995-2003: a Statistical
Analysis’, 7 JIEL 169 (2004).

85) Wilfred J. Ethier, ‘Intellectual Property Right s and Dispute Settlement in the World
Trade Organization’, 7 JIEL 449 (2004).

With the advent of the TRIPS Agreement, internatlatisputesabout governmental regulation
of intellectual property rightdPRs) are now subject to adjudication within thd @/dispute
resolution mechanism. The standard model used byosgiststo explain dispute settlement
procedures is misleading, fohe process is not about preventing countries fexarcising
market power. Rather, the system is designed mvwegoliticalmarket failures arising within
countries that would be harmtiol market access for foreign firms. These issuise aarticularly
in the context of IPRs, which may be used as cnoasdeet bargaininghips. This possibility is
illustrated by the petition of Ecuadtwr suspend concessions in this area for Europeans fin
thecontext of the EU -Bananacase. The scope of suchapproach remains unclear and there
are many fundamental questiothsserving close analysis. In this paper | make regvmsic
points relating to the economics of IPRs and therlivdradeOrganization’s (WTO) dispute
settlement process. Thesamments underscore the fact that the injectioliPBfs intathe global
trading system raises a new dimension for settliggutes.

86) Gregory Shaffer, ‘Recognizing Public Goods in WO Dispute Settlement: Who
Participates? Who Decides? The Case of TRIPS and Btmaceutical Patent Protection’, 7
JIEL 459 (2004).

The question of how to produce ‘global public gdonsa world of sovereign states with
divergent norms and preferencesflecting differences in economic development Igvés
increasinglyon the international policy agenda. This questmsas issuesot only for political
decision-making but also for judiciaiterpretation of existing international agreementkis
article analyzes this fundamental question in the contéxthe Agreemenbn Trade-Related
Aspects of Intellectual Property Rights (TRIRS)Xhe World Trade Organization (WTO), with
particular emphasien patent protection for pharmaceutical productee TRIPSAgreement’'s
provisions raise concerns over at least thpeblic (or quasi-public) goods in this area: the
generationof new knowledge, the provision of public healtmdathe maintenancef rules
fostering open trade and competition. WTO judi@ahels charged with resolving disputes
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regarding patents omedicines must determine whether to defer to nati®overeignty,
multilateral negotiations, or their own interpratat in balancingmong these objectives. Thus,
guestions of ‘who participatesind ‘who decides’ will be critical in this deterration. The
article notes structural weaknesses in the abitify developing countries to participate
meaningfully in the WTO judicial processid offers suggestions for making their particiqati
more meaningfuto as to protect their interests.

87) Claus-Dieter Ehlermann and Nicolas Lockhart, ‘$&andard of Review in WTO Law’, 7
JIEL 491 (2004).

There is no escaping standard of review in WTOuisgettlemeniVhile the contested national
measure and the claims made chdngma case to case, standard of review is a conitanire.

In every case, panels and the Appellate Body mesidd howintensively a measure should be
reviewed and how much deferersl®uld be granted to national decision makers.darahof
review,therefore, plays a central role in defining the posvof nationaauthorities in the trade
field. In recent years, perhaps thest frequent criticism made of panels and the AafeeBody

is that they have been overly intrusive in theuiees of nationameasures. This article explores
the role and operation of standafdreview in WTO law. It begins with the basic regument
thatpanels must make an ‘objective assessment of theemand argues that this requirement
does not specify the precisature or intensity of review that panels undertdkes articlegoes
on to consider how panels and the Appellate Bodse hepproachethe review of legal and
factual determinations, as well asdifferent types of national measure. In particutae article
examines the review of trade remedy measures, 883 BT measuregnd measures covered
by the GATT 1994. The case-law indicatieat the character of review changes with the eatur
of the determination at issue and also with the obligaion the covered agreement in
consideration. The article suggests that differing approaches to review reflect diffezes in
the covered agreements themselves regarding the respeadies of panels and national
authorities.

88) Alan O. Sykes, ‘The Persistent Puzzles of Sategds: Lessons from the Steel Dispute’,
7 JIEL 523 (2004).

The recent WTO dispute between the United Stateb eight complainannhations over
protective measures for the steel industry brougtéespread attention to a little known area of
WTO law —the rules governing ‘safeguard measures’, the teanp@rotection of troubled
industries against import surges. Time of safeguard measures is normatively contr@alers
althoughtheir welfare implications are much less clear ttiair criticssometimes suggest. This
paper makes the point that WTO rulas, interpreted by recent Appellate Body decisiamd a
appliedby the dispute panel in the steel case, pose neatlymountabl@urdles to the legal use
of safeguard measures by WTO memb&rmsong other things, the current interpretation rod t
‘nonattribution’ requirement for the use of safeguard measures én VHTO Safeguards
Agreement obliges members to make a demonstrdtairig logicallimpossible as an economic
matter. Those who believe that safeguardasures are merely wasteful protectionism may
welcome sucimpediments to their use, but it is not obvioud tha tradingystem will benefit
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in the long run, and there can be littleubt that one key objective of the Uruguay Round
negotiators- to revive the use of disciplined, temporary saggdactions — is being frustrated.

89) William J. Davey, ‘The WTO Dispute Settlement $stem: the First Ten Years’, 8 JIEL
17 (2005).

This paper reviews the operation of the WTO'’s dismettlement system during its first ten
years — from 1998 2004. After a brief overview of the system, experiencef several major
users of the system — the United Staties,European Communities, Canada, Japan, Brazil and
India —is examined and an evaluation is made in term®wf they havdéared in advancing their
major trade policy concerns on a subjewtter and a country-by-country basis. Particular
attentionis paid to certain bilateral relationships, suchted ofthe United States and the EC.
The paper then evaluates the systesuscess in settling disputes, in terms of whetlsgyutes
havebeen settled promptly, either through mutually adrsolution®r through implementation
of panel/Appellate Body reports. Thaper concludes that since its inception in 19986 stystem
has worked reasonably well in providing a reasonalfectivemechanism through which WTO
Members are able to resolve dispubegth at the consultation stage and following cornimheof
formal dispute settlement proceedings. The system has hwotever,achieved its goal of
promptness in many cases.

90) Marco Bronckers and Naboth Van den Broek, ‘Finacial Compensation in the WTO:
Improving the Remedies of WTO Dispute Settlement’8 JIEL 101 (2005).

The current system of remedies in the WTO provilliesnbers witha choice between trade
compensation or retaliation. Thereaiproblem in that trade compensation is only pdssilith
theconsent of the non-complying country and thus ofeanaingheoretical, while retaliation has
the disadvantage of requiritige complaining Member to ‘shoot itself in the fooy restricting
imports and thus hurting its own industrial useémgporters and consumers. Such retaliatory
restrictions alsburt innocent bystanders abroad: private parties avk notnvolved in a dispute
lose their export markets. As importanttile current system does not provide for effective
reparationof damages suffered by the WTO Member and privatgigs concernedlhese
problems are even more urgent for developing castMany of them cannot effectively
retaliate: their economies amo small to make an impression on the infringingrdry, andhe
negative effects of such countermeasures would dbie disproportionatelyby their own
economies and businesses. Introducing finarcmatpensation could be a solution. Financial
compensation doemt restrict trade, helps to compensate injured MeEsandndustries, avoids
hurting innocent bystanders, and can contriliatenore effective compliance. In addition to
analysing the problemaith current remedies and the pros and cons ohéiigh compensation,
this article outlines what financial compensatiortie WTCOcould look like.
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91) Bernard O’'Connor and Margareta Djordjevic, ‘Practical Aspects of Monetary
Compensation: TheUS — CopyrightCase’, 8 JIEL 127 (2005).

The mutually satisfactory temporary arrangementhed betweethe EC and the US in the
WTO US - Copyrighdispute raisea number of legal issues in international, WTO B@llaw
aswell as systemic considerations for the WTO dispattlemensystem. It is the first time that
monetary compensation hagen granted within the terms of Article 22 of th8U. The
agreement is that the US makes a payment of maiesstlyto a specific private body in the
EC as a temporary arrangemahiring a period of implementation. The availabilignd
mechanic®f monetary compensation as a WTO remedy is cuyrbeingdebated (see, among
many others, ‘Financial Compensationthe WTO: Improving the Remedies of WTO Dispute
Settlement’in this journal). This brief note examines whethtbe grantingof monetary
compensation in this case is consistent withiiigD agreements and, in particular, the most-
favoured-natiomprinciple. It also considers whether any inconsisyewiththe WTO agreements
can be justified under WTO rules or genémggrnational law. Furthermore, the note outlines t
internationalaw and EC law implications of the Community’s aawribationof a payment to a
private party. The conclusion reached is thétjle the idea of monetary compensation for
private partiesnay have much support, considerable thought wilelta begiven to its practical
and legal implementation both in WDd EC law.

92) Kara Leitner and Simon Lester, ‘WTO Dispute Selement 1995-2004: a Statistical
Analysis’, 8 JIEL 231 (2005).

93) William J. Davey, ‘The Sutherland Report on Dipute Settlement: a Comment’, 8 JIEL
321 (2005).

94) Mitsuo Matsushita, ‘The Sutherland Report and is Discussion of Dispute Settlement
Reforms’, 8 JIEL 623 (2005).

95) Helge Elisabeth Zeitler, *“Good Faith” in the WTO Jurisprudence: Necessary
Balancing Element or an Open Door to Judicial Activsm?’, 8 JIEL 721 (2005).

The purpose of the article is two-fold: first, #eks to clarifyand structure those contexts in
which the principle of goothith has entered the WTO jurisprudence; and sedbpadesentsn
analysis of the potential effects and risks accomgipe this entrance, such as the allegation of
judicial activism orthe part of the panels or the Appellate Body amdvilability of a distinction
between violation and non-violation casksattempts to define the framework within which a
suitableconcept for the application of good faith must berfd andexplores the conclusion that
thus far the Appellate Body happlied good faith with the necessary caution. Hereit
cautionghe necessity of avoiding an overbroad use of tmeept ananandates the requirement
for the judicial bodies to articulatmore clearly the content attributed to the condepta
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particularcase and the legal consequences thereof than ddrasthudar. Finally this article
urges the judicial bodies to avoide idea of an abstract obligation of good faithttadds
somethingo the obligation under the WTO Agreements. Thisiaccordwith the traditional
international law understanding of whia¢ application of the good faith principle implies

96) Isabelle Van Damme, ‘Fifth Annual WTO Conferene: an Overview’, 8 JIEL 769
(2005).

97) Chad P. Bown and Bernard M. Hoekman, ‘WTO Dispte Settlement and the Missing
Developing Country Cases: Engaging the Private Semt, 8 JIEL 861 (2005).

The poorest WTO member countries almost univerdallyto engage as either complainants or
interested third parties iformal dispute settlement activity related to theiarket access
interests. This paper focuses on costs of the WE&tsndeditigation process as an explanation
for the potential but ‘missingdeveloping country engagement. We provide a pa@sitiv
examinatiorof the current system, and we catalogue and analyse# oproposals encouraging
the private sector to provide DSU-speclégal assistance to poor countries. We investitiede
role of legal service centres, non-governmental orgdiozs, developmenbrganizations,
international trade litigators, economists, consuprganizations, and law schools to provide
poor countries witithe services needed at critical stages of the WT&tendeditigation
process. In the absence of systemic rules refibrenpublic-private partnership model imposes a
substantial cooperatidrurden on such groups as they organize exporestigrestimatie size

of improved market access payoffs, prioritize asrg®tential cases, engage domestic
governments, prepare ledmlefs, assist in evidentiary discovery, and purigepublicelations
effort required to induce foreign political compice.

98) Jacqueline D. Krikorian, ‘Planes, Trains and Adomobiles: the Impact of the WTO
“Court” on Canada in its First Ten Years’, 8 JIEL 921 (2005).

Observers interested in the nature and scope afig@igholicy-makingtraditionally focused on
the extent to which domestic coustsaped national policy arrangements. With the eemarg of
morerobust international tribunals, however, many amsing questiongbout the degree to
which foreign judges are influencing domesg#igal regimes. This project addresses one corner
of this debatdy analysing the impact of the WTO ‘court’ on Caadkhe legal challenges have
provoked considerable controveisy the country has lost, either in whole or in ,paach case
brought against it. Moreover, there has been widasbpublicconcern about these disputes as
many have involved significasbcial issues. Yet despite the country’s succestafeatdefore
the WTO ‘court’, the policy impact of theade tribunal has been relatively modest. Conttary
suggestionsghe WTO dispute settlement mechanism has not supeged somé&rm of neo-
liberal order on the Canadian state via its judidéision-making process.

99) William J. Davey, ‘The WTO: Looking Forwards’, 9 JIEL 3 (2006).
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100) Holger Spamann, ‘The Myth of “Rebalancing” Realiation in WTO Dispute
Settlement Practice’, 9 JIEL 31 (2006).

It is generally assumed that trade retaliation utide WTOperforms some kind of ‘rebalancing’
by allowingthe injured Member to suspend ‘concessions andjatibins’vis-a-visthe violating
Member of a level equivalenid the level of ‘nullification and impairment’ seffedby the
injured Member. This article argues that this pptio&is misguided. The article first questions
if a sensible comparataxists with which equivalence for purposes of ‘tabaing’ could be
evaluated. It then argues that WTO arbitration glensdo not even succeed in their limited goal
of providing for retaliatiorthat will affect trade in the same amount as theOAfficonsistent
measure at issue. One reason is the use of an adyimrandunderspecified trade effects
comparator. The other reasonwviery significant miscalculation of the trade efteaif the
violation, as shown by detailed legal-economic gsialof allrelevant arbitration decisions. The
decisions concerning countermeasuagainst prohibited export subsidies do not make any
attemptat ‘rebalancing’ in the first place. The articb®nsiders political explanations of
arbitration decisions. #oncludes with some suggestions for improvement.

101) Federico Ortino, ‘Treaty Interpretation and the WTO Appellate Body Report inUS —
Gambling a Critique’, 9 JIEL 117 (2006).

Treaty interpretation in WTO law continues to resamet a topicof highly theoretical and
practical importance. The Panedisd the Appellate Body’s reports in the redgd®t —Gambling
dispute have critically turned on ascertainingrtieaning of the United States’ GATS Schedule
and ArticleXVI GATS on the basis of the public internationaM rulesof treaty interpretation as
codified in the Vienna Conventiamn the Law of Treaties. The paper’s principal asnoireview
the interpretative approach followed in particubgthe Appellate Body in reaching its decision
in US — Gamblinglts main argument is that, although the AppellatelBappearto be trying to
emancipate itself from a rigorous textual approdadigs not yet embraced a holistic approach to
treaty interpretationpne in which the treaty interpreter looks thoroyght all the relevant
elements of the general rule on treaty interpretgpursuant to Article 31(1) of the Vienna
Convention.

102) Karen Halverson Cross, ‘King Cotton, Developig Countries and the “Peace Clause”:
the WTO’s US Cotton SubsidieBecision’, 9 JIEL 149 (2006).

Although the World Trade Organization (WTO) is ameoful vehiclefor promoting economic
development, the Uruguay Round has beemreived by developing country WTO members as
an unequal bargairEspecially with respect to agriculture, the UruguRgund yieldedonly
limited concessions. In September 2003, Doha Ratifodtsstalled at Cancun when developing
countries coalescei oppose a proposal that insufficiently liberadizigade inagriculture. In
March 2005, the Dispute Settlement Body adopeguanel decision upholding Brazil's legal
challenge olUS subsidies to cotton producers. T8 Cotton Subsidiedecisionrepresents a
dramatic victory for Brazil and other developinguntry WTO members. The timing of the
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decision, coincidingvith ongoing Doha Round agriculture negotiationsswges thatt will
influence any outcome of the Round. This articlamesthe US Cotton Subsidiedecision,
describes the subsidy programisissue in the dispute, reviews applicable WTQGeguland
outlinesthe major findings of the panel and Appellate Botlye articleconcludes that Brazil's
victory in US Cotton Subsidiesiay represent a broader shift within the WTO awaynf a
systemdominated by the US and EC toward a system thatasinglyis influenced by emerging
market economies.

103) Joost Pauwelyn, ‘Adding Sweeteners to Softwoollumber: the WTO-NAFTA
“Spaghetti Bowl” is Cooking’, 9 JIEL 197 (2006).

104) Ross Becroft, ‘The Standard of Review StrikeBack: the US — Korea DRAMSAppeal’,
9 JIEL 207 (2006).

This article contains a brief analysis of how thd WAppellateBody identified and applied a
standard of review in the recanf—Korea DRAMS Appeal and its implications for thspecof
WTO jurisprudence in the future. Section | discsstbeformulation of the objective assessment
test and its developmethirough subsequent cases. Section Il sets outatiglboundo the US—
Korea DRAMS decision and summarizes the reasoointye Appellate Body in determining
that the panel had nobmplied with its obligations under Article 11 difet DisputeSettlement
Understanding. Section Il discusses the implicegad this decision for panels and parties. It is
suggested thahis decision evidences the significant developnmanthe standaraf review
under the WTO dispute-settlement system. Howeiters suggested that the standard is
becoming more complex mature, and it may be increasingly difficult fomes to complyvith
Article 11 without a clear restatement of applieaptincipledy the Appellate Body.

105) Kara Leitner and Simon Lester, ‘WTO Dispute S#lement from 1995 to 2005 — a
Statistical Analysis’, 9 JIEL 219 (2006).

106) Eleanor M. Fox, ‘The WTO’s First Antitrust Case — Mexican Telecom a Sleeping
Victory for Trade and Competition’, 9 JIEL 271 (2006).

A World Trade Organization (WTO) dispute panel dasided th&VTQO’s first antitrust case. It
resolved the matter ifavour of the United States’ claim that Mexico hadticompetitively
facilitated exploitative prices and a cartel thatsed theprice of terminating cross-border
telephone calls in Mexicand thereby harmed trade and competition. The =aséexico—
Measures Affecting Telecommunications Servidgwil 2004) (‘the Mexican telecontase’).
This essay argudbat if the WTO’s antitrust clause was in fact geged(which is a point of
contention), Mexico’s conduct violatets obligations. Furthermore, it argues that theTSA
antitrustobligation in the telecommunications sector shdutdacknowledgeds occupying an
important place at the intersection of trac@mnpetition and industrial policies. Antitrust lasv
the otheside of the coin of liberal trade law. AntitrusiM@pens marketsy prohibiting private
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and other commercial restraints, whilade law opens markets by prohibiting public rEsts.
Before Mexican telecomno legal discipline was regarded as copioudlexible enough to
address combined public and private restraintgarticular, nations were allowed free rein to
privilege nationathampions that harmed competition in and out af tt@untry,imposing costs
on outsiders as well as on their own peofilpositive reading of the antitrust clause help§lto
thegap.

107) Yuka Fukunaga, ‘Securing Compliance Through tB WTO Dispute Settlement
System: Implementation of DSB Recommendations’, 9HL 383 (2006).

The World Trade Organization (WTO) dispute settlatngystemhas been making substantial
contributions to improved complianedth the WTO Agreements. Of particular note are the
elaborate multistage mechanisms installed in the system taailitate and ensure the
implementation of the DSB recommendations. Howetberse multistage mechanisms are not
devoid of problems and shortcomin@everal improvements are proposed by Members and
scholars bua number of disagreements exist, reflecting vaniederstandingf the nature of the
dispute settlement system. Against théskground, this article first analyses the natfré¢he
disputesettlement system. It argues that the primary mepf thadispute settlement system is
not to secure compliance abstractobut to settle a dispute and remedy injury, and its
compliancdunction is exerted only in the course of dispwgtlementThereafter, in the light of
the nature of the dispute settlemsystem, this article presents a comprehensive sisaby the
manner in which the multistage mechanisms currdatigtionand how they should function.

108) Victor Mosoti, ‘Africa in the First Decade of WTO Dispute Settlement’, 9 JIEL 427
(2006).

African countries have largely been absent as ptagiethaVTO dispute settlement system in its
first decade. In recelfiterature, this has been attributed to a numbdactorsamong them, the
low volume of trade with an export base oftéiaracterized by single unprocessed commaodities,
a complicatechnd expensive dispute settlement system, inadedeg#t expertisand a less
litigious approach to possible disputes particylarhen major trading and donor partners are
involved. By showindiow and to what extent African countries have pardted inGATT and
WTO disputes, as well as in the DSU review negotisgtand other related processes, the present
article argues thdhis weak participation by large sections of the @vihembershijs a danger

to the long-term "predictability” function of tM#TO, and could undermine the usefulness of the
entire processventually. It closes with various proposals on hbg/problenmay be addressed.
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109) Michelle T. Grando, ‘Allocating the Burden of Proof in WTO Disputes: a Critical
Analysis’, 9 JIEL 615 (2006).

This article argues that the World Trade Organma{WTO)jurisprudence on the allocation of
the burden of proof is ia confused state. Panels and the Appellate Body taéledto produce a
consistent line of cases, which can be used gwedictable model to solve future cases.
Furthermore, th@urisprudence has also created artificial diffeesbetweesimilar provisions,
raising questions about the relevancghefcriteria employed to distinguish provisionst thmast

be proved by the defendant from those that must be&egardy thecomplainant. The analysis
undertaken in this article suggestat it may be time to reflect upon the basic goasof why
the burden of proof should be allocated to a giparty. Thearticle explores alternatives and
suggests courses of action.

110) Isabelle Van Damme, ‘Sixth Annual WTO Conferepe: an Overview’, 9 JIEL 749
(2006).

111) Meredith Kolsky Lewis, ‘The Lack of Dissent inWTO Dispute Settlement’, 9 JIEL
895 (2006).

This article analyses in detail the fact that thees beeralmost no dissent in World Trade
Organization (WTO) disputsettiement reports. Only a handful of articles hated this
phenomenon, even in passing. The article first emesntheempirical data with respect to
dissenting and concurring opinioasboth the panel and Appellate Body levels. Fethan 5%

of panel reports and 2% of Appellate Body reports @iorgeparatepinions of any kind. Second,
it shows that the WTO is in faattively discouraging dissents and discusses wisyntightbe
the case. The article argues that dissents arablalungeneral and assesses whether more
dissents would be a positifer the WTO. It then reviews the few dissents thave been
published and demonstrates that 50% of the argwsmaigedn dissents at the panel level were
adopted in whole or in pash appeal by the Appellate Body, thus illustratiigsent€an and do
make a difference. The article concludes that kegpe lid on dissents may ultimately erode the
strength of thelispute settlement system and hinder the abilitthef WTOMembers to make
appropriate changes to the Agreements.

112) Alan Yanovich and Tania Voon, ‘Completing theAnalysis in WTO Appeals: the
Practice and its Limitations’, 9 JIEL 933 (2006).

Since its creation in 1995, the Appellate Body loé WorldTrade Organization (WTO) has
gradually constructed a consisteapproach to completing panels’ analysis where the
circumstancepermit. The need for this practice stems from thetation of WTO appeals to
issues of law and the absence of remand/ O disputes. The Appellate Body can be seen to
complete a panelanalysis in two different scenarios: to deal wittlam thathe panel failed to
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address; or to apply a different legal interpretato the facts of the case, where the Appellate
Body has reverseat modified the panel’s legal interpretation. Ircidiéngwhether to complete a
panel's analysis, the AppellatBody appears to consider three criteria: the emxcseof
uncontesteéhcts to resolve the matter, the connection betweemegalssues to be addressed in
completing the analysis and thosensidered by the panel, and the due process rajhtise
partiesto the dispute. Where these criteria are not sadistheAppellate Body is unable to
complete the analysis, and the dispatay go unresolved. This is an increasing problem,
highlightingthe need for WTO Members to agree on a suitableamenrmechanism.

113) Kara Leitner and Simon Lester, ‘WTO Dispute S#lement 1995-2006: a Statistical
Analysis’, 10 JIEL 165 (2007).

114) John Maton and Carolyn Maton, ‘Independence uder Fire: Extra-legal Pressures
and Coalition Building in WTO Dispute Settlement’,10 JIEL 317 (2007).

This study uses detailed quantitative analyseshefcompletenistory of rulings made by the
Panels and the Appellate Bodf/the WTO Dispute Settlement Mechanism duringfiitst ten
years of operation, to assess the robustness ofi¢seregardinghe decision-making of these
institutions. Regression analysase used to test for correlation between the sscads
Complainantsin dispute settlement and a variety of factors,resentingthe hypothesized
capacity of states to influence Panels tn@dAppellate Body through dimensions of politiaad
economicpower, the impact of the relative practical capesitof statesn dispute settlement
proceedings, and the formation of coalitiaiistates in support of a particular Complainant or
RespondentThe results of the regression analyses — that figwificant correlations exist
between the independent variables anddthgute outcomes — provide evidence that the jadici
institutions of the Dispute Settlement Mechanismiadependerftom Member State influence.
The one reliable correlation foumdthese analyses demonstrates that a Complaitetet does
have substantial advantage in Panel proceedinggbak previouslparticipated in more disputes
than the Respondent.

115) Rex J. Zedalis, ‘When do the Activities of Pviate Parties Trigger WTO Rules?’, 10
JIEL 335 (2007).

As scrutiny of government actions affecting inteéior@al traderelations continues to increase,
the relevance of private partgctions having an impact on those relations may gai
importance.Since the 1960s, the GATT member states have begnizantof the role that
private parties can play in disrupting thatural competitive economic relationships extant
between countriesA handful of GATT and WTO adjudicative determinaso over the
intervening four and a half decades have initigbedprocessf fleshing-out the conditions under
which GATT/WTO legal disciplineapply to private party action as a consequenceailang
such action to the government of a relevant mendiate. Whatfollows reviews those
adjudicative determinations and distitlse themes and conditions for attribution articediat
therein. It also reviews what could be offered GATT/WTO ditp settlemenbodies were
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consideration to be given to the international sukgarding state responsibility for acts of
individuals. Froman examination of article 8 of the 2001 Internatlohaw Commission's
articles on state responsibility in particularisisuggested somewhat narrow understanding of
attribution should obtairand that such an understanding can be seen asforc@ancewith the
basic thrust of international economic law, ex@AT T/WTO case law, and sound policy.

116) Bruce Wilson, ‘Compliance by WO Members with Adverse WTO Dispute
Settlement Rulings: The Record to Date’, 10 JIEL 38 (2007).

The generally positive record of Members in comudywith adverseulings by panels, the
Appellate Body or both has been an importidtor in the success of the WTO dispute
settlement system tdate. In approximately 90 percent of the adoptqumbnts, oneor more
violations of WTO obligations have been found byglaand/or the Appellate Body. In virtually
all of these cases tM&TO Member found to be in violation has indicatelintentionto bring
itself into compliance and the record indicatest thamost cases has already done so. It is
noticeable, if notinsurprising, that compliance has been more rapiergvthe NTO violations
can be corrected through administrative actisropposed to legislative action. A closer review
of the complianceecord of the United States and the European Contiesinwhichtogether
have been the object of approximately half of alexseWTO rulings, shows that these
Members have generally succeededringing themselves into compliance with suchngs,
althoughboth Members have experienced some residual conggliaifficultiesin a small
number of cases. As a final note, the overall pasiecord of Members in complying with
adverse WTO rulings is reflected and confirmed by, the low number of cases wivdeenbers
have sought and received authorization to impdséiagorymeasures.

117) Eric H. Leroux, ‘Eleven Years of GATS Case LawWhat Have We Learned?’, 10
JIEL 749 (2007).

The General Agreement on Trade in Services (GATEgphatordaced a significant challenge
when having to craft a comprehensset of disciplines governing multilateral tradeservices,
and the result is somewhat complex. Some obligstion particulathe most favoured-nation
treatment (MFN) obligation, apply acrase board. Others, like the market access andnadtio
treatmenbbligations, apply only in respect of service sectf a Member'shoosing. There is
overlap between the market access and natimaatment obligations, and the relationship
between these twdisciplines and those on domestic regulation is cletrly established.
Additional obligations have been adhered toaowoluntary basis, in particular in the areas of
telecommunicationand financial services. In general, the interpretatind understandingf
Members’ Schedules of Specific Commitments prowedseta laborious exercise. This provides
fertile ground for difficultand often sensitive interpretive issues to ariséholigh Members
have thus far not made extensive use of disputlesent procedure® resolve them, existing
World Trade Organization (WTO) decisioabeady show the reach of GATS disciplines and
their potentialimpact on Members’ policies and regulations. TBambling case has, in
particular, sparked a debate as to what shioailthe right balance between trade constraints and
the autonomyf Members’ service regulators. This article re\setheGATS case law with a
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view to offering a critical assessmafitthe main systemic issues that have been addrdnse
WTO adjudicatory bodies. These issues are, respectithedyscopef application of the GATS,
the interpretation of specific commitmenits Members’ Schedules, market access, non-
discriminatorytreatment, and general exceptions.

118) Andrew D. Mitchell, ‘The Legal Basis for UsingPrinciples in WTO Disputes’, 10 JIEL
795 (2007).

This article argues that the use of principles ifQVdisputeresolution is both necessary and
desirable. However, Panetsnxd the Appellate Body (WTO Tribunals) have oftgmared
principles or not clearly identified the legal basis for theise. Thisarticle establishes a
framework for the use of principles fdarticular principles of WTO law, principles of ¢amary
internationallaw, and general principles of law) in WTO dispettlementBroadly, WTO
Tribunals can use principles drawn from these @ategto interpret WTO provisions, based on
Article 3.2 of the DSUand Articles 31 and 32 of the VCLT. This follows shalirectlyfrom a
teleological approach to interpretation, but pgphesalso feature under subjective and textual
approaches to interpretatiofVTO Tribunals may also use certain principles innen-
interpretativemanner. Indeed, this may be necessary, particutarBddresprocedural issues.
Precisely how a principle may be used depemdss type, content and status.

119) Junji Nakagawa, ‘No More Negotiated Deals?: $ement of Trade and Investment
Disputes in East Asia’, 10 JIEL 837 (2007).

Many argue that East Asian countries have comedbopta‘aggressivéegalism’ in trade and
investment policy, in the sent®t they have come to settle their trade and invest disputes
through the dispute settlement mechanism (DSM) h& WTO andthe other third-party
procedures. Scrutiny of the dispute cagkshese countries shows, however, that East Asian
legalismis not so aggressive, that it varies country byntigy andthat there still exists room for
negotiated deals in settlingpde and investment disputes among them. On ter dtandthe
recent move toward regional integration throughe fteadeagreements (FTAs), economic
partnership agreements (EPASs), andteral investment treaties (BITS) in East Asiaynhead to

the adoption of a more aggressive legalism in #gon, inparticular in settling investment
disputes, disputes relatitgintellectual property rights, and trade remedies

120) Isabelle Van Damme, ‘Seventh Annual WTO Confence: an Overview’, 11 JIEL 155
(2008).

121) Kara Leitner and Simon Lester, ‘WTO Dispute S#lement 1995-2007: a Statistical
Analysis’, 11 JIEL 179 (2008).

122) ‘The WTO Appellate Body's Activities in 2007°,11 JIEL 193 (2008).
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123) Henning Grosse Ruse-Khan, ‘A Pirate of the C#sbean? The Attractions of
Suspending TRIPS Obligations’, 11 JIEL 313 (2008).

On 21 December 2007, arbitrators in th® — Gamblinglispute awarded the Caribbean Island
State Antigua and Barbudae right to retaliate against the United StatesAaierica by
suspending obligations under the WTO Agreement oadd RelatedAspects of Intellectual
Property Rights with an annual valoEUS$ 21 million. Given the asymmetries in markie
and economic power, this scenario serves as the pedas¢ studyor testing claims that
suspending intellectual property protectisra legal and feasible option for developing caest
and small economies in disputes with their larger tngdpartnersl argue that it can do a
significantly better job than traditionedtaliation in achieving the re-balancing purposenal|
asthe objective of inducing compliance. The releMaBU rulesurther do not raise real hurdles
for cross-retaliation. Howeveats main attraction lies in the potential to getengositivevelfare
effects: If implemented wisely, suspending TRIP8gathionscan create temporary policy space
for designing the domestiotellectual property regime in a way which faaités technological
development and domestic innovation through inotatnd technologicdétarning. In this case,
the publicity ‘WTO authorizegbiracy’ is likely to generate might actually putspotlighton
normative flaws within the global intellectual pespy regime.

124) Richard Diamond, ‘Privatization and the Defintion of Subsidy: A Critical Study of
Appellate Body Texturalism’, 11 JIEL 649 (2008).

Analysis of the Appellate Body's (AB) treatment afparticuladegal question often provides
insight into issues of more geneiraportance. In this article, examination of the sABeatment
of a particular subsidy issue is used to exploeeAjreemenbn Subsidies and Countervailing
Measures’ (SCM Agreementlefinition of subsidy and to question the efficaalythe AB's
reliance on texturalism. The legal question analyzgose whenEuropean governments
challenged the US's imposition of countervailidgties (CVDs) on steel manufactured by
‘privatized’ steel companies. The US claimed the CVDs were prejpee subsidieprovided
prior to privatization had ‘passed throudgt’the privatized companies. The AB, relying heavil
on themeaning of words rather than on consideration bfectand purpose’, found that the US
had violated its obligationsnder the SCM Agreement. An analysis of the ABgidand the
authorities cited demonstrates that neither jestithe AB'sonclusion. A heuristic model of the
definition of subsidy isised to show that the question raised by privatizatplicatesssues of
causation, overlooked by the AB, that are importantcorrectly interpreting the SCM
Agreement. The problems arisifigm AB texturalism are contrasted with the justifions
givenfor that approach, suggesting that a change inoagprmaye warranted.

125) Peter Van den Bossche, ‘NGO Involvement in th&TO: A Comparative Perspective’,
11 JIEL 717 (2008).

This article examines the nature and the extenthef involvementof non-governmental
organizations (NGOs) in the activitiestbé World Trade Organization (WTO). First, it lookis
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the argumentfor and against NGO involvement in WTO activiti®dext, thearticle discusses
the legal basis for the involvement of NG@sWTO activities and the various forms of
involvement providedor. It compares the position of NGOs in the WTQhatheirposition in
other international organizations, in particullme United Nations. Subsequently, the article
explores the practicef WTO engagement with NGOs. Finally, it examinesl @ompareshe
rules and procedures of the WTO and the Unitedddatiforthe selection of the NGOs with
which to engage. This articb®ncludes that a more open and engaged dialoghecivit society
will make the WTO a more transparent and responsrganizationgnjoying greater support
among the general public in developasl well as developing country Members. Justified
concerns abouthe legitimacy, accountability, and politics of N&©ould beesliminated, or at
least mitigated, by introducing a systemaotreditation in the WTO. While NGO involvement
in the WTO definitelyhas its limits, the involvement of NGOs in othertemmational
organizations, in particular, the United Nationsggests thahese limits have not been reached
as yet.

126) Padideh Ala’l, ‘From the Periphery to the Cener? The Evolving WTO Jurisprudence
on Transparency and Good Governance’, 11 JIEL 772008).

The rise of the regulatory state in the latter lo&lthe 20thcentury is reflected in the text of the
World Trade OrganizatiofWTO) Agreements and specifically its transpareneyated
obligations.The oldest transparency and good governance oioligaf theWTO is Article X of
General Agreement on Tariffs and Trade (GATArticle X imposes broad publication and due
process requirementsn the administration of measures in the area adetrin goodsThe
language of Article X is duplicated or incorporatéy referencethroughout the WTO
Agreements. During the GATT years (1947-%Yjcle X was a silent provision dismissed by
GATT panels assubsidiary’ to the other ‘substantiv@rovisions of the GATT. Since the
creation of the WTO, ArticleX has emerged from obscurity, and is now viewectrasting
obligations of ‘fundamental importance,” suchramsparency and due process. In addition, there
has been aexponential increase in the number of cases asgeititicle X claims before WTO
panels and the Appellate Body. The resultireatment of such claims by the WTO dispute
settlement bodieseflects both the emerging role of the WTO as aaugationaladministrative
body and the continuing discomfort of panalsd the Appellate Body with applying good
governance obligations.

127) Ernst-Ulrich Petersmann, ‘Judging Judges: From “Principal-Agent Theory” to
“Constitutional Justice” in Multilevel “Judicial Go vernance” of Economic Cooperation
among Citizens’, 11 JIEL 827 (2008).

How should citizens evaluate the ever more importase lavwof international economic courts
and their sometimes inadequatsponses (e.g. by investor-state arbitrationltegovernance
gaps created by globalization (which) provide pleemissive environment for wrongful acts by
companies of alkinds without adequate sanctioning or reparatibi$@ctionl recalls that the
customary law requirement (as codifiedtie Vienna Convention on the Law of Treaties) of
settling ‘disputegoncerning treaties, like other international disgu..in conformity with the
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principles of justice and internationalv’, including ‘universal respect for, and obsergeof,
human rights and fundamental freedoms for all’ @freleVCLT), reflects the constitutional
functions of courts to interprand apply law in conformity with ‘rule of lawjustice and human
rights as constitutional restraints on theée of men’ and their ‘rule by lawSection Il explains
why some of the governance problems of Werld Trade Organization (WTO) are due to
power-oriented conceptions ‘principal-agent’ relationships as ‘member-drivgovernance’
without regard to the constitutional functicasfSWTO bodies to provide collective public goods
with due respector citizens as ‘democratic principals’. Sectidhisand IV recall how the
European Court of Justice (ECJ), tBaropean Court of Human Rights (ECtHR) and the
European Freelrade Area (EFTA) Court developed diverse ‘constnal methods’ of
interpreting treaties among European statess ‘constitutional instruments’ protecting
fundamentafreedoms and social rights of European producevestorsiraders and consumers.
Sections V and VI argue that the worldwmtntext of international economic law (IEL) differs
from multilevelEuropean constitutionalism and requires WTO andiNAmericanFree Trade
Agreement (NAFTA) dispute settlement bodies ancestor-statarbitral tribunals to exercise
more judicial deference and respdot the diversity of constitutional principles in M
Membersand their regulatory discretion. Section VIl cori#s thatnational, regional and
worldwide economic courts should promotemmon conceptions of rule of law and
‘constitutionaljustice’, following the ‘solange method’ ofultilevel cooperation among national
and international courte Europe, in order to protect transnational ‘raféaw communities’ for
mutually beneficial economic cooperat@mong citizens across frontiers.

128) Henry Gao and C. L. Lim, ‘Saving the WTO fromthe Risk of Irrelevance: The WTO
Dispute Settlement Mechanism as a ‘Common Good’ foRTA Disputes’, 11 JIEL 899
(2008).

Over the past few decades, Regional Trade AgreenfBritAs)have proliferated globally. Such
proliferation of RTAs createal renewed sense of urgency for the WTO to takemdat ordeto
avoid the fate of being eclipsed into irrelevantkereare several options for coping with the
challenge. Theoreticallgpeaking, the best approach would be to heightenetrel ofambition

in global trade talks to reduce all trade barriersero so that the discriminatory effect created b
RTAs couldbe reduced or even eliminated. In reality, suclagoroactwould be impossible for
well-known reasons. The next best optwwauld be for the WTO to draft ‘best practices’ or
model RTAs to minimize the effect of further fragmetion createtly different breeds of RTAs.
The problems with this approaene first the resource constraints of the WTO, sdcthe
boundedrationality of human beings, and third, whetheroa€'size fits all’ approach would
work. Yet another optionffered is to strengthen the WTO's monitoring systef RTAS,with
the 2006 rules on transparency being the most recempleUnfortunately, as the Committee
on RTAs (CRTAS), the main enforaafrthe monitoring rules in the WTO, has been plagwéeh
ineffectivenesbvecause of the consensus rule, heightened momjtarias wouldhot be of much
help either. In this article, we will discuadourth option, i.e. to use the WTO dispute setéat
mechanisnas a venue for resolving RTA disputes. The ratenaderlyinghis initiative is that,
by using the WTO dispute settlemeystem for RTA disputes, the Members will be alole t
developa body of ‘common law’ on RTAs, which would theither form the basis of
multilateral rules on RTAs or harmoniRTAs. This way, we can try to minimize the harmful
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effect of RTAs, and indeed turn RTAs from ‘stumbling blocksto ‘building blocks’ of the
multilateral tradingystem.

129) Lothar Ehring, ‘Public Access to Dispute Setdment Hearings in the World Trade
Organization’, 11 JIEL 1021 (2008).

In 2005, the first dispute settlement panels ofald TradeOrganization (WTO) decided that
the public could observe tharal hearings. Following three years of panel pcacwith open
hearings where both parties requested public actes8ppellate Body in 2008 followed suit
and held its first opetearings. Most people had believed this to be imipts without
modification of the WTO Agreement, and WTO Membeavere farapart regarding the
desirability and legality of open hearing8his controversy persists, but it has changed
considerablypased on the entirely successful experience of ¢eamingso date, which has
already prompted several WTO Members to chainegie position. The new practice is a historic
and irreversibleshift from sixty years of Practice under the Geh&greementon Tariffs and
Trade (GATT) and in the WTO. It is also remarkadpdeen the importance of allowing public
observation of judicialhearings, as it exists across the world both ddoadst and
internationally. More than a quarter of WTO disputairrentlyhave public hearings, and the
future practice is likely to consoliddige trend. No political fallout has occurred sq & it did
on amicus curiaein 2000. This is also unlikely to happentlre future, which will tell whether
WTO Members can find agreememt codifying rules on transparency. Already novstige is
not only done at the WTO, but it can also be sedretdone.
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