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INTRODUCTION
The 2006 Update highlights some of the major developments in international trade law at the WTO and in the United States since the publication of the fourth edition of the Casebook at the beginning of 2002.  The developments mainly concern WTO panel, Appellate Body and arbitral reports.
The cases featured in the Update are:

(i)
the DSU Article 22.6 arbitration in US-FSC (Chapter 7);
(ii)
EC-Chicken Cuts on treaty interpretation/GATT schedules (Chapter 8)
(ii)
US-Gambling – GATS schedules and the public morals exception (Chapters13 & 19);

(iii)
EC-Sardines – the first TBT case (Chapter 14);

(iv)
US-Byrd Amendment and US-Lumber (zeroing) (Chapter 16); and

(v)
EC-GSP (Chapter 25)

The update also briefly notes and refers to other materials on the following major developments:
(i)
the key features of the 2002 US legislation granting trade promotion authority to the President  (formerly known as “fast-track” authority) (Chapter 3);
(ii)
the Sutherland Report on the Future of the WTO (Chapter 6);

(iii)
the operation of the WTO dispute settlement system in its first 10 years and proposals for its reform now under negotiation (Chapter 7);

(iv)
developments in the textiles and agricultural sectors (Chapter 9);

(v)
developments in the use of trade remedies – safeguards, dumping and countervail (Chapters 15-18); and
(vi)
developments in the Doha negotiations (Chapter 27).
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CHAPTER 3
THE UNITED STATES CONSTITUTION AND REGULATION OF INTERNATIONAL ECONOMIC AFFAIRS
SECTION 3.3  TRADE LEGISLATION IN THE UNITED STATES

(D)  THE UNITED STATES TRADE ACTS

(8)  Bipartisan Trade Promotion Authority Act of 2002
Add at the top of page 88:


The Bipartisan Trade Promotion Authority Act of 2002 was approved on May 14, 2002, and is available on Westlaw.  The Act provides for what used be known as fast-track authority in respect of trade agreements entered into before July 1, 2005.  That deadline was subject to extension until July 1, 2007, if the President so requested by March 1, 2005 and neither House of Congress adopted an extension disapproval resolution before June 1, 2005.    The President made a timely request, which was not disapproved.

Section 2 of the Act sets out the negotiating objectives of the United States in trade negotiations in considerable detail.  Compared to prior acts, the 2002 Act provides for more extensive congressional involvement and consultation in trade agreement negotiations.  For example, section 7 of the Act establishes a Congressional Oversight Group, which is to be kept abreast of the negotiations and to be given access to pertinent documents.  

US trade remedy laws (those regulating the use of safeguards, antidumping duties and countervailing duties) are given special status under the Act.  Pursuant to Section 4(d)(3), the President is required to report to the House Ways and Means and Senate Finance Committees on negotiating proposals on trade remedies that could require amendment of US laws and how those proposals relate to US negotiating objectives on trade remedies as set out in Section 2(b)(14) of the Act.  Either House of Congress may thereafter adopt a resolution to the effect that the proposed changes are not consistent with US negotiating objectives.  
CHAPTER 6

THE LEGAL STRUCTURE OF THE WTO/GATT SYSTEM

SECTION 6.3    THE WORLD TRADE ORGANIZATION
Add at the end of section on page 223:

(H)  THE SUTHERLAND REPORT


In June 2003, WTO Director-General Supachai Panitchpakdi selected a Consultative Board of eight eminent persons to study the institutional challenges faced by the World Trade Organization and to consider how the WTO could be structured to meet them.  The members of the Board included 

  Peter Sutherland, Chairman, BP plc & Goldman Sachs International (and a former Director-General of GATT and the WTO (1993-1995)), who chaired the group 

  Jagdish Bhagwati, University Professor, Columbia University

  Kwesi Botchwey, Executive Chairman, African Development Policy Ownership Initiative (and former Minister of Finance, Ghana)

  Niall FitzGerald, Chairman, Reuters

  Koichi Hamada, Professor of Economics, Yale University

  John H. Jackson, University Professor of Law, Georgetown University

  Celso Lafer, Professor of Law, University of Sao Paulo (and former Brazilian Minister of Foreign Relations and Permanent Representative to the WTO)

  Thierry de Montbrial, President & Founder, French Institute of International Relations

The Board issued its report, entitled “The Future of the WTO: Addressing Institutional Challenges in the New Millennium” on January 17, 2005.
  This is not the first such report addressing problems facing the GATT/WTO multilateral trading system.  In 1958, a group of four economists – led by Gottfried Haberler – reported on “Trends in International Trade”.
  In 1985, a group of eminent persons appointed by GATT Director-General Arthur Dunkel issued what has become known as the Leutwiler Report.
  That report, which was issued over a year before the decision was taken to launch the Uruguay Round negotiations, contained 15 specific recommendations, virtually all of which were addressed to one degree or another by Uruguay Round agreements.  Interestingly, some of the issues dealt with in the Leutwiler Report’s recommendations – especially the lack of adequate rules on customs unions and free trade areas; but also the need for greater transparency; the need for better implementation of dispute settlement decisions; and the need for greater ministerial involvement in WTO decision-making – are also subjects of the Consultative Board’s report.  Only time will tell if the new report – probably destined to become known as the Sutherland Report – will have as great an impact as the prior reports.


The report is relatively brief – totaling only around 80 pages, which makes it quite accessible.  In its first chapter, the report considers the topic of globalization and dispels some of the myths surrounding it.  That chapter is followed by a detailed discussion of the erosion of non-discrimination in the multilateral trading system, and, in particular, the recent sharp growth in the conclusion of preferential trading agreements – an undesirable development in the report's view.  The report also contains chapters on sovereignty, coherence, transparency, as well as dispute settlement.  It concludes with chapters on decision-making (e.g., including suggestions on improving the operation of the consensus rule); political reinforcement (i.e., the need for greater involvement of more senior national officials in WTO matters); and expanding the role of the Director-General and the Secretariat.  

In light of the importance and interest of the report, the Journal of International Economic Law published a two-part mini-symposium, in volume 8, issues 2 and 3 (2005), to allow a dozen or so prominent international economic and legal scholars to comment on various aspects of the report.  

CHAPTER 7
DISPUTE SETTLEMENT

SECTION 7.3  THE WTO DISPUTE SETTLEMENT UNDERSTANDING

Substitute a new Section B at pages 269-271:

(B)  THE OPERATION OF THE WTO DISPUTE SETTLEMENT SYSTEM: 1995-2004

THE WTO DISPUTE SETTLEMENT SYSTEM: THE FIRST TEN YEARS 
William J. Davey

[This paper is a revision of a paper presented at the World Trade Institute’s 2004 World Trade Forum in Berne, Switzerland, organized by Professor Thomas Cottier.  It was published in 8 Journal of International Economic Law 17 (2005).]

I.
Overview

A.
The First Five Years (1995-1999)


1.
General Trends

The first ten years’ operation of the WTO dispute settlement system can be divided usefully into two parts. The first half of that period – from 1995 through 1999 – was characterized by extensive use of the system by the United States initially, and later by the EU. While there was a wide range of disputes, this period was especially notable for carryover cases from the days of GATT and a focus on implementation of Uruguay Round results, particularly in respect of the TRIPS Agreement. For example, there were 185 consultation requests made from 1995 through 1999 involving 125 disputes [related consultation requests are counted as involving one dispute].  The United States initiated 60 consultation requests (involving 43 disputes), or about one-third of the disputes. Indeed, in the first three years, the United States initiated 35% of the consultation requests made.  During the first five years, the EC initiated 47 consultation requests (involving 44 disputes), also about one-third of the disputes.  Interestingly, the EC initiated 31% of the consultation requests in the last three years of the period (1997-1999), compared to only 11% in the first two years of the period (1995-1996).  Of the other WTO members, Canada was also relatively active in the first two years, initiating 8 consultation requests (12.5%).


Probably the most noteworthy characteristic of WTO dispute settlement in its early years was the large number of very controversial cases involving systemic issues or specific fact situations that were carried over from the GATT system.  Examples would include the EC Bananas case, the EC Hormones case, the Japan Film case, the US Shrimp-Turtle case, the US Helms-Burton case, the Turkey Textiles case, the India Quantitative Restrictions case, the Section 301 case and, in a matter decided just after the end of the period, the US FSC case.   These cases all involved the US and/or EC and raised very sensitive and controversial issues.  Except for the Bananas and the FSC cases, the disputes did not directly involve great amounts of trade, but they were nonetheless considered very important for symbolic reasons.  Fortunately for the system, it managed to defuse these cases – the US lost the Film case and the EC lost the Section 301 case and neither appealed, perhaps because in each case the losing party won some useful points; the Helms-Burton case was informally settled on the day the first written submission was due to be received by the panel.  The Turkey Textiles and India QR cases disturbed some members for systemic reasons, but the actual results of the cases did not result in serious implementation difficulties for either respondent.  In Shrimp, the US lost, but while the case was controversial, the Appellate Body report was welcomed by many as making the WTO more environmentally friendly.  The Bananas case presented the most difficult implementation problem because of a US-EC dispute over how to interpret the DSU.  Indeed, that dispute came close to destroying the system in its relative infancy, but it was ultimately finessed, and an agreement on implementation was reached in 2001.  It may be worth noting that since the final implementation of the settlement in the Bananas case has not yet occurred – it is due in 2006, that case may rise again to haunt the system.  Of this early group of cases, only Hormones and FSC remained unimplemented for substantial periods of time and both have been subject to the imposition of retaliatory measures.  Even as to those two, progress is being made on implementation.  US legislation that came into force on 1 January 2005 is designed to implement the FSC decision and the EC claims that it implemented the Hormones decision by conducting a new risk assessment and adopting a new measure based on that assessment in 2003.  The EC removed its sanctions relating to the FSC case when the new legislation came into effect, although it has initiated a new compliance panel proceeding challenging certain transitional aspects of the new legislation.  The US and Canada do not accept that the EC has implemented the Hormones report and their sanctions remain in place.  The EC has initiated new panel proceedings with a view to challenging those sanctions as no longer justified.

Overall, the WTO dispute settlement system seemed to survive these controversial cases reasonably well, although it must be conceded that some of the WTO Members directly involved in the specific cases were somewhat embittered at certain results.

In addition, as noted above, the first five years were also noteworthy for the concern of some WTO members for implementation of the TRIPS Agreement.  Indeed, this was one of the principal goals of the US in this period, as evidenced by the fact that it initiated 11 disputes under the TRIPS Agreement, most of which were settled without panel action.  The EC was also active under the TRIPS Agreement in this period, having initiated five cases (two of which followed on similar US requests).

2.
The Appellate Body

The most noteworthy single development in the first five years of WTO dispute settlement was the flowering of the Appellate Body.  The role it would play in the WTO system was quickly put to the test as the first 12 panel reports were appealed.  From the outset, the Appellate Body established itself as an activist tribunal.  It modified 10 of the reports, effectively reversing one of them.  In its review of panel reports, the Appellate Body did not focus on whether it approved of the result in general terms as some appellate tribunals do, but rather it closely examined the reasoning and wording of the panel reports, and it did not hesitate to modify reasoning or wording with which it disagreed.

The first appeal (US Gasoline – DS2) was noteworthy in that the Appellate Body stressed the need to focus on the exact words of the relevant treaty text and to apply the rules of the Vienna Convention on the Law of Treaties in order to interpret the WTO agreements. Moreover, in that appeal, which involved a successful challenge by Venezuela and Brazil of a US environmental measure, the Appellate Body first evinced a concern with ensuring that governments have adequate discretion to take what they view as necessary environmental measures, assuming of course that they meet GATT’s nondiscrimination requirements.  Thus, while the US failed to convince the Appellate Body that it met those requirements, it did obtain a decision that it considered to be more environmental-friendly.

The role of the Appellate Body in handling the six controversial cases discussed above that were appealed is quite instructive. The six cases involved commercial issues (Bananas and FSC), institutional issues (India QR and Turkey Textiles) and environmental/health issues (Hormones and Shrimp).  In the cases involving commercial issues, the Appellate Body applied the rules relatively strictly.  Indeed, in the Bananas case, the panel had ruled in the EC’s favor on one of the two major issues in the case by interpreting a waiver obtained by the EC that explicitly permitted banana tariff preferences as also covering quota preferences.  The Appellate Body – emphasizing the text of the waiver – reversed that part of the panel report.  In the two institutional cases, the Appellate Body took a broad view of the jurisdiction of the WTO dispute settlement system – effectively ruling that it was competent to consider the justification of balance-of-payments measures and to decide on whether a free trade area or customs union was consistent with GATT Article XXIV.

In contrast, in the two environmental/health cases, the Appellate Body reports interpreted the relevant agreements so as to increase governmental discretion.  In the Hormones case, the Appellate Body made a number of statements suggesting that the SPS Agreement should be interpreted so as to afford discretion to governments, such as by invoking the in dubio mitius principle and noting that although SPS measures are to be science-based, governments were not required to follow mainstream scientific opinion.  In the Shrimp case, it built upon the Gasoline case in giving breadth to the exception in GATT Article XX(g) for measures related to the conservation of exhaustible natural resources. While it ultimately did not reverse the panels’ findings of violations in the two cases, its criticisms of the strict approach taken by the panels, as well as the general tone and some of the specific language in its reports, were welcomed by those concerned that trade rules not override environmental measures.

The WTO dispute settlement system survived its first five years in good shape.  It was used frequently by WTO members and it had successfully handled a number of very controversial cases.  While members had complaints about individuals cases, they all stated their general satisfaction with the system in the course of the 1998-1999 DSU review in which it was agreed that only some fine-tuning of the system was needed.

B.
The Second Five Years (2000-2004)

The second five years of the WTO dispute settlement system, which had not quite ended as of this writing, was marked by a noticeable decline in consultation requests – a total of 127 requests, involving 94 disputes, through June 30, 2004, as opposed to 185 requests in the first five years, involving 125 disputes.  More significantly, the US and the EC no longer were as dominant as complainants in the system.  In the 2000-2004 period, the US filed 18 consultation requests involving 18 disputes (19% of disputes) and the EC filed 15 consultation requests, involving 15 disputes (16% of disputes).  There was a noticeable drop in US and EC consultation requests after 2000.  If 2000 is excluded, the share of the US would fall to 15% and that of the EC to 12%.  This fall-off in activity is particularly noteworthy compared to the first five years.

In contrast, developing country use of the system increased dramatically.  Indeed, it is striking to consider the evolution in the use of the WTO dispute settlement system by developing countries.  In the first five years of the system’s existence, developing countries initiated by themselves roughly one-quarter of the consultation requests.  In the four and one-half years from 2000 to June 2004, developing countries initiated 62% of the consultation requests – more than doubling their relative share of initiations.  Brazil has been particularly active, initiating 9 consultation requests.  Thus, in the last few years developing countries have become more frequent users of WTO dispute settlement, both in absolute and relative terms.  Interestingly, the majority of those cases have involved developing country respondents.  That is to say, developing countries seem to have found the WTO dispute settlement system to be a useful mechanism to deal with a wide range of trade disputes – using it not only against developed countries, but also in their trading relations with other developing countries.  Of particular note is the way in which Latin American countries have made extensive use of the system in their dealings with other.  The importance of this development cannot be over-emphasized because it has been argued since the beginning of the WTO that the WTO dispute settlement mechanism is too complicated for developing countries to make effective use of.  Yet, in the last few years, at least some of them have become the major users of the system and seem to be able to use it effectively – in terms of settling their own trade disputes with each other.

As to the type of case brought, the number of trade remedy cases has significantly increased, as compared to the first few years, especially in respect of cases brought against US trade remedy measures and pursued through panel proceedings.  Indeed, in terms of controversy, the WTO dispute settlement system has been controversial in recent times mainly because of the very critical reaction in Washington to US losses in these trade remedy cases.

A second type of controversial case became significant at the end of the first decade.  This type of case involved challenges, mainly by developing countries, to certain policies of the US and the EC – witness India’s somewhat successful challenge to the EC’s GSP scheme (DS246), a multiparty challenge led by Brazil to the EC sugar program (DS265), a Brazilian challenge to US cotton subsidies (DS267) and a challenge by the US and others to the EC’s biotech approval regime (DS291).  These cases, and a few others, seemed aimed in part at influencing the ongoing Doha Development Agenda negotiations.  That it to say that some members are trying to improve their negotiating position through victories in dispute settlement – a not unexpected development.  * * *

At the end of its first decade, the WTO dispute settlement system still seems to be operating well.  Indeed, much of the initial controversy surrounding the system has receded, except in Washington where it has undoubtedly risen because of concerns about the system’s treatment of challenges to US trade remedy cases.

II.
The Experience of Major Users of the WTO Dispute Settlement System

* * *

III.
The Record in Settling Disputes

The aim of the WTO dispute settlement system is the resolution of trade-related disputes between WTO members.  As the Dispute Settlement Understanding makes clear, in cases where a violation is found, removal of the inconsistent measure is the goal.  Otherwise, a mutually agreed solution is the preferred result.  In any case, prompt settlement is said to be essential.  In considering how the system has performed in meeting these goals, I will examine those cases started with a consultation request prior to July 1, 2002.  I do not include the more recent consultations requests because so many of them involve pending cases.  

A.
Disposition of Consultation Requests

Of the 181 disputes started with a consultation request prior to July 1, 2002, there are 107 disputes that either did not result in an adopted panel report or are not now pending before an active panel.  It appears that they were resolved as follows:


Settled, after panel established





18


Settled, with notification to DSB




26

Settled, without notification





20

Dropped (for legal, political, commercial reasons)


24


Dropped (trade remedy measure not imposed/removed/expired)

15


Pending







  4

The record of disposition of consultation requests appears to be much better than one would expect from looking at the WTO overview of disputes, which as of 30 June 2004 lists over one-third of all consultation requests ever made as still pending.  In fact, it appears that most disputes are settled or become moot because the measure complained ceases to exist.  There do not appear to be many, if any, requests that are simply forgotten or that are not pursued because of power imbalances or otherwise.

B.
Implementation of Panel Reports

Of the 181 disputes started with a consultation request prior to July 1, 2002, there are 74 disputes where panels have been established and have reported or are actively working.  Of those, six are pending cases, where no report has been issued or the reasonable period of time for implementation has not expired.  Of the remaining 68 disputes where reports have been adopted, the complainant lost in 10 of them, such that no implementation was required.  Of the 58 other disputes, there has been implementation in 48.  That leaves 10 disputes where there has been no implementation or a disagreement between the parties over implementation.  That suggests a successful implementation rate of 83%.  It should be mentioned, however, that there have been a number of cases, now resolved, where there were long-running disputes over implementation.  Examples of such cases would include the EC Bananas, Australia Salmon and Canada Dairy cases. Moreover, the record of successful implementation must also be tempered by the fact that in some cases, the complaining parties have accepted what they have claimed was less than full implementation.  Nonetheless, for an international system of dispute settlement in which any case may be brought, this is an impressive record.

It is worth noting, however, that the record of the WTO system is comparable to that of the GATT system, where Hudec found similar success rates – 60% full satisfaction; 28% partial satisfaction – over the 42-year period from 1948 to 1989.  One might ask – if the record is no different, was the adoption of what is clearly a more complex system worthwhile.  In that regard, it is worth remembering that one of the major complaints about the GATT system was that the need for consensus meant that difficult cases were not brought to the system for resolution and that the GATT system’s success rate fell significantly in its last few years of operation. 
C.
Overall Summary of Dispute Dispositions

If one takes the 181 disputes analyzed in this section, they can be broken down as follows:

Panel, complainant lost






10

  6%

Panel, respondent lost and implemented




48

27%

Panel, respondent lost, not implemented/disputed


10

  6%

Panel pending







  6

  3%

Settled [or dropped], after panel established



18

10%

Settled, with notification to DSB




26

14%

Settled, without notification





20

11%

Dropped (for legal, political, commercial reasons)


24

13%

Dropped (trade remedy measure not imposed/removed/expired)

15

  8%

Consultations pending






  4

  2%

Note the overall record is impressive.  It appears that 35% of the cases, roughly one-third, are settled, and that in another 21%, the matter is dropped because the challenged measure disappeared or the commercial interest changed.  Some of these dropped cases undoubtedly involve valid legal claims that could have been pursued, but were not for one reason or another.  This overall summary reinforces the positive record that the system has achieved.

IV.
Compliance with Time Frames: The Problem of Delays

While the dispute settlement system’s record for dispute resolution is quite good, its performance in terms of promptness is not so impressive.  In the first four years or so of the system’s operation (through April 1999), I calculated that the overall average time from panel establishment to report adoption was a bit over 15 months, as opposed to the 12 months’ goal in the DSU for appealed cases (9 months for non-appealed cases).  Recent statistics compiled by Mexico suggest that the 15 to 16 month average remains true today, even though the rate of non-appealed cases has doubled.  To this time, must be added the reasonable time for implementation, which I calculate as having averaged around 9 months.  Some cases take much longer.  For example, in the EC Bananas case, where the report was adopted in 1997, a final settlement was reached only in 2001, and full compliance with WTO rules is not required by the settlement until 2006.  The settlement was not reached until the retaliatory measures had been in effect for some two years.  In the Australia Salmon case, the initial panel request was made in early 1997, but acceptable implementation did not occur until 2000, after a second panel proceeding.  In the Canada Dairy case, in which the panel report was adopted in 1999, there were two Article 21.5 cases before the matter was finally settled in 2003.
The problem of the need for speedy dispute settlement is particularly acute in the safeguards areas, as shown by the following data:

	Case
	Safeguard Imposed
	Consultation Request
	Report Adoption
	Safeguard Re-moved (Duration)

	Korea Dairy
	7 March 1997
	12 Aug 1997
	12 Jan 2000
	20 May 2000

3 y, 2.5 m

	Argentina Footwear
	13 Sept 1997
	3 April 1998
	12 Jan 2000
	25 Feb 2000

2 y, 5.5 m

	US Wheat Gluten
	1 June 1998
	17 March 1999
	19 Jan 2001
	1 June 2001

3 years

	US Lamb
	22 July 1999
	16 July 1999
	16 May 2001
	15 Nov 2001

2 y, 4 m

	US Line Pipe
	1 March 2000
	13 June 2000
	8 March 2002
	1 March 2003 

3 years

	Argentina Peaches
	15 Jan 2001
	14 Sep 2001
	15 April 2003
	31 Dec 2003

2 y, 11.5m

	US Steel
	5 March 2002
	7 March 2002
	10 Dec 2003
	4 Dec 2003

1 y, 9 m


While the safeguards tended to be removed fairly promptly after the adoption of the relevant report, the elapsed time between the consultation request and the report adoption has always been more than 18 months.  As a consequence, the challenged safeguards, all of which were found to be invalid, were in force for periods that ranged from 1 year and 9 months to over 3 years, with the median time being 2 years, 11.5 months.  With the exception of the US steel safeguard, the safeguards at issue do not appear to have been removed much before their anticipated expiration.  Thus, one could argue that the goal of prompt settlement of disputes was not really met in these cases.  Rather, the typical three-year safeguard could be imposed with impunity.


While the problems of ensuring compliance with the Safeguards Agreement may be particularly serious, it must be admitted that most disputes involving adopted reports take considerable time from consultation request to implementation.  Thus, experience to date suggests that one problem with the WTO dispute settlement system is that in too many cases, it takes too long to resolve disputes.

Notes and Questions
(1)
Use of the WTO dispute settlement declined in 2005, with only 11 consultation requests being made.  The decline seems to have been temporary, as there were 11 requests made in the first six months of 2006, which is more in line with the recent past activity.  Panels and the Appellate Body were relatively busy, however, dealing with cases started some time ago.

(2)
Of the ten cases mentioned in the foregoing article where there was no implementation, four had been implemented as of June 2006 (Japan Apples; US FSC; US 1916 Act; US Offset (Byrd Amendment), although there were disputed transitional issues still at issue in the latter two cases); two were in WTO proceedings where implementation was an issue (EC Hormones; Chile Price Band); and implementation in one was partially still being contested, although formal proceedings had not been commenced (US CVDs on EC Products – DS212).  The three remaining, admitted cases of non-implementation were Brazil Aircraft; Canada Aircraft and US Copyright.  
(3)
The US implementation record has been less than stellar.  Generally, the United States has implemented WTO decisions where it has been possible to do so by administrative action.  Until recently, Congress had never passed legislation that implemented an adverse WTO decision.  Recent congressional action to repeal the 1916 Act and Byrd Amendment (albeit with transitional problems) and to revise US tax laws to implement the FSC decision have demonstrated that the US is able to implement adverse WTO decisions even when statutory changes are required.  It is interesting, however, that in the three examples just cited, proceedings under Article 22 (suspension of concessions) had been commenced and, in two cases, retaliatory actions had been imposed.  Where no retaliation has been imminent, Congress has not taken action to implement adverse WTO decisions (see next page of Update).
SECTION 7.4  CRITICAL ISSUES IN WTO DISPUTE SETTLEMENT
(C)  IMPLEMENTATION AND RETALIATION PROCEDURES

Replace note 3 at pages 306-307 with:

(3)
There have been 16 arbitrations under Article 22 of the DSU in respect of the level of suspension of concessions – two arose out of the EC Bananas case, two out of the EC Hormones case, two out of the Brazil-Canada disputes over export subsidies on regional aircraft, one out of the US – Foreign Sales Corporation case, one out of the US 1916 Antidumping Act case and eight out of the US Byrd Amendment case.  As of June 2005, concessions had been suspended by the US in the Bananas case from 1999 to 2001 and by the US and Canada in the Hormones case starting in 1999.  Ecuador never took advantage of its possibility of suspending concessions in the Bananas case, which was subsequently settled in 2001.  Likewise, neither Brazil nor Canada has utilized the authorization it obtained to suspend concessions in the regional aircraft subsidies dispute.  In the FSC case, the EU received authorization by the DSB in May 2003 to suspend concessions in an amount of slightly more than $4 billion.  It suspended concessions by imposing a 5% tariff on $4 billion of US exports to the EU as of March 1, 2004.  The tariff rate was increased by 1% each month.  The US amended the challenged legislation effective January 2005 and the EU removed the tariff as of that time.  The EU challenged the WTO-consistency of certain transitional provisions in the new legislation and announced its intention to re-impose sanctions if its claim was vindicated.  The EU prevailed in its new case, but did not impose sanctions as the US Congress amended the challenged legislation so as to satisfy the EU’s concerns.  No sanctions were imposed by the EU in the 1916 Act case.  The 1916 Act was repealed in November 2004, although cases pending under the Act were not terminated.  There are such cases against Japanese companies.  Japan has neither challenged the WTO-consistency of the failure to terminate pending cases not sought to suspend concessions in the matter.  Eight of the complainants in the Byrd Amendment case were authorized to impose sanctions in late 2004, and Canada, the EU, Mexico and Japan have done so.  The US Congress has repealed the Byrd Amendment as of October 1, 2007, but duties collected up to that date will be available for distribution.  For the time being, the four countries mentioned above have kept their sanctions in place.
Because of its importance to EU-US trade relations and its comprehensive discussion of issues related to suspension of concessions we have set out an extensive excerpt from the FSC arbitral decision.
UNITED STATES – TAX TREATMENT FOR "FOREIGN SALES CORPORATIONS"

Recourse to Arbitration by the United States

under Article 22.6 of the DSU
and Article 4.11 of the SCM Agreement
Decision of the Arbitrator

WT/DS108/ARB

Issued August 30, 2002
[US tax treatment for so-called foreign sales corporations was found to violate WTO rules in 2000 (see excerpt from the case in the Casebook at page 791).  In November 2000, the US adopted the ETI, which was intended to remove the WTO violations, but the ETI was found to violate WTO rules in an Article 21.5 proceeding in panel/Appellate Body reports adopted in January 2002.  This arbitration, conducted by the original panel, was requested by the US following the EC request for DSB authorization to take appropriate countermeasures and to suspend concessions pursuant to Article 4.10 of the SCM Agreement and Article 22.2 of the DSU in the amount of US$4.043 billion per year.]  

I.
PRELIMINARY ISSUES
A.
Mandate of the Arbitrator

2.1
The United States has initiated these proceedings pursuant to Article 22.6 of the DSU and Article 4.11 of the SCM Agreement. Article 22.6 of the DSU provides in relevant part:

"When the situation described in paragraph 2 occurs, the DSB, upon request, shall grant authorization to suspend concessions or other obligations within 30 days of the expiry of the reasonable period of time unless the DSB decides by consensus to reject the request.  However, if the Member concerned objects to the level of suspension proposed, (…) the matter shall be referred to arbitration. (…)"

2.2
With regard to countermeasures taken in response to violations of Article 3.1 of the SCM Agreement on prohibited subsidies, however, Article 4.11 of that Agreement provides the following mandate for arbitrators:

"In the event a party to the dispute requests arbitration under paragraph 6 of Article 22 of the Dispute Settlement Understanding ('DSU'), the arbitrator shall determine whether the countermeasures are appropriate."10
(original footnote) 10  This expression is not meant to allow countermeasures that would be disproportionate in light of the fact that the subsidies dealt with under these provisions are prohibited.
2.3
With regard to any amount of suspension of concessions that would be requested in relation to a violation of Article III:4 of the GATT 1994 or of the Agreement on Agriculture, our mandate is defined by Article 22.7 of the DSU, which provides in relevant part that:

"The arbitrator acting pursuant to paragraph 6 shall not examine the nature of the concessions or other obligations to be suspended but shall determine whether the level of such suspension is equivalent to the level of nullification or impairment …"

2.4
The United States argues both that the amount of suspension of concessions requested by the European Communities is inconsistent with Article 4.10 of the SCM Agreement in that the countermeasures proposed are not "appropriate" within the meaning of that provision, and that the level of suspension of concessions requested by the European Communities is inconsistent with the provisions of Article 22.4 in that it is not "equivalent to the level of nullification or impairment" suffered by the European Communities.  

2.5
The European Communities clarified, in the course of the proceedings, that it based its request for authorization for countermeasures in the amount of US$4,043 million on both the SCM Agreement and DSU provisions.  If we should decide that the appropriate amount of compensation under Article 4.11 of the SCM Agreement is less than the requested amount, then the European Communities is of the view that it will be necessary for us to consider whether an additional amount of suspension of concessions needs to be awarded under Article 22.7 of the DSU, in particular with regard to the violation of Article III:4 of GATT 1994.  Therefore, we decide to first examine whether the European Communities's proposed countermeasures are appropriate within the meaning of Article 4.10 of the SCM Agreement.  Then, if necessary, we shall proceed to examine whether the level of the European Communities requested suspension of concessions is inconsistent with Article 22.4 of the DSU. 

* * *

B.
Burden of proof

2.8
Both parties agree that the United States, as the applicant in this case, bears the burden of proving its assertions that the requested level of suspension of concessions is not an appropriate countermeasure within the meaning of Article 4.11 of the SCM Agreement and is not equivalent to the level of nullification or impairment to the European Communities within the meaning of Article 22.4 of the DSU.

* * *

V.
THE NOTION OF "APPROPRIATE COUNTERMEASURES" UNDER ARTICLE 4.10 OF THE SCM AGREEMENT
5.1
In assessing the validity of the US proposition that countermeasures under Article 4.10 of the SCM Agreement should not be disproportionate to the trade impact of the measure on the complaining Member, in this instance the European Communities, we find it useful to consider first the terms of Article 4.10 in themselves.  * * * 
5.4
Dictionary definitions of "countermeasure" suggest that a countermeasure is essentially defined by reference to the wrongful action to which it is intended to respond.  The New Oxford Dictionary defines "countermeasure" as "an action taken to counteract a danger, threat, etc".  The meaning of "counteract" is to "hinder or defeat by contrary action; neutralize the action or effect of".  Likewise, the term "counter" used as a prefix is defined inter alia as: "opposing, retaliatory".  The ordinary meaning of the term thus suggests that a countermeasure bears a relationship with the action to be counteracted, or with its effects (cf. "hinder or defeat by contrary action; neutralize the action or effect of").

5.5
In the context of Article 4 of the SCM Agreement, the term "countermeasures" is used to define temporary measures which a prevailing Member may be authorized to take in response to a persisting violation of Article 3 of the SCM Agreement, pending full compliance with the DSB's recommendations.  This use of the term is in line with its ordinary dictionary meaning as described above:  these measures are authorized to counteract, in this context, a wrongful action in the form of an export subsidy that is prohibited per se, or the effects thereof.   

5.6
It would be consistent with a reading of the plain meaning of the concept of countermeasure to say that it can be directed either at countering the measure at issue (in this case, at effectively neutralizing the export subsidy) or at counteracting its effects on the affected party, or both. 

5.7
We need, however, to broaden our textual analysis in order to see whether we can find more precision in how countermeasures are to be construed in this context.  We thus turn to an examination of the expression "appropriate" countermeasures with a view to clarifying what level of countermeasures may be legitimately authorized.  

5.8
The term "appropriate" countermeasures in Article 4.10 is informed by footnote 9, which provides guidance as to what the expression "appropriate" should be understood to mean.  For the sake of clarity, we will first consider the term "appropriate", and then the terms of the footnote.  However, this is with the understanding that these two elements are part of a single assessment and that the meaning of the expression "appropriate countermeasures" should result from a combined examination of these terms of the text in light of its footnote.

5.9
The ordinary dictionary meaning of the term "appropriate" refers to something which is "especially suitable or fitting".   "Suitable", in turn, can be defined as "fitted for or appropriate to a purpose, occasion …" or "adapted to a use or purpose".  "Fitting" can be defined as "of a kind appropriate to the situation".  

5.10
As far as the amount or level of countermeasures is concerned, the expression "appropriate" does not in and of itself predefine, much less does it do so in some mathematically exact manner, the precise and exhaustive conditions for the application of countermeasures.  That is, in itself, surely significant.  * * * 
5.12
Based on the plain meaning of the word, this means that countermeasures should be adapted to the particular case at hand.  * * * [T]here is an element of flexibility, in the sense that there is thereby an eschewal of any rigid a priori quantitative formula.  But it is also clear that there is, nevertheless, an objective relationship which must be absolutely respected: the countermeasures must be suitable or fitting by way of response to the case at hand.

5.13
We would underline that the adjective "appropriate" does not, in and of itself, make it clear whether the "countermeasures" at issue become so by reason of whether they are aimed at neutralizing the original wrongful action, its effects, or both.  To that extent, we only say, at this point, that the test is in principle permissive of a range of possibilities. 

* * *

5.15
Footnote 9 of the SCM Agreement, which provides the only express indication of what the expression "appropriate countermeasures" encompasses, reads as follows:

"This expression [appropriate] is not meant to allow countermeasures that are disproportionate in light of the fact that the subsidies dealt with under these provisions are prohibited."

5.16
* * * We understand [this footnote] to mean that countermeasures that would be "disproportionate in light of the fact that the subsidies dealt with under these provisions are prohibited" could not be considered "appropriate" within the meaning of Article 4.10 of the SCM Agreement.  We turn to a further examination of these terms.

5.17
The term "disproportionate" can be defined as "lacking proportion, poorly proportioned, out of proportion".  The term "proportion" refers, inter alia, to a "comparative relation or ratio between things in size, quantity, numbers" or a "relation between things in nature. etc".  The term "disproportionate" thus suggests a lack of proper or due relationship between two elements.

5.18
* * * [T]here is a requirement to avoid a response that is disproportionate to the initial offence - to maintain a congruent relationship in countering the measure at issue so that the reaction is not excessive in light of the situation to which there is to be a response.  But this does not require exact equivalence – the relationship to be respected is precisely that of "proportion" rather than "equivalence".

5.19
We consider therefore that footnote 9 further confirms that, while the notion of "appropriate countermeasures" is intended to ensure sufficient flexibility of response to a particular case, it is a flexibility that is distinctly bounded.  Those bounds are set by the relationship of appropriateness.  That appropriateness, in turn, entails an avoidance of disproportion between the proposed countermeasures and, as our analysis to this point has brought us, either the actual violating measure itself, the effects thereof on the affected Member, or both.

5.20
We receive, however, rather more specific guidance on these elements in the final part of the footnote, which reads: 

" … disproportionate in light of the fact that the subsidies dealt with under these provisions are prohibited." (emphasis added) 

* * *

5.22
As we read it, the text refers us unambiguously to the provisions of Part II of the SCM Agreement and requires us to ensure that our perspective on countermeasures is invested with and coloured by consideration of the nature and legal status of the particular underlying measure in respect of which the countermeasures are applied.  In short, this provides that, when assessing countermeasures under Article 4.10, account must be taken of the fact that the export subsidy at issue is prohibited and has to be withdrawn.  

5.23
This emphasis on the unlawful character of export subsidies invites, in our view, a consideration of the impact which this unlawful character may have, in itself.  * * * In our view, the second part of the footnote directs that this is in itself a required consideration when it comes to assessing whether countermeasures are not disproportionate within the meaning of Article 4.10.  Such consideration can only be reasonably construed to be aggravating rather than a mitigating factor, to be duly reflected in our assessment of whether countermeasures are appropriate.  * * * We are not, by comparison, actually directed to, e.g., consider demonstrated trade effects of the measure on the complaining Member. 

5.24
On the latter point, we would simply note that there has been – and remains – nothing in the text which precludes a Member from applying countermeasures in the sense of measures that are aimed at countering the injury, more narrowly conceived, that it has suffered as a consequence of the wrongful act.  However, what this footnote makes clear is that the text cannot be construed to confine the appropriateness test to the element of countering the injurious effects on a party, but also, and more importantly, that the entitlement to countermeasures is to be assessed taking into account the legal status of the wrongful act and the manner in which the breach of that obligation has upset the balance of rights and obligations as between Members. It is from that perspective that the judgement as to whether countermeasures are disproportionate is to be made.

* * *

5.28
We thus turn to an examination of the terms of Article 4.10 of the SCM Agreement taken in their context, in order to ascertain further how the notion of "appropriate countermeasures" should be understood.  In that regard, we will address the US arguments relating to the role of the trade impact of the measure in assessing whether countermeasures are appropriate under Article 4.10 of the SCM Agreement. 

* * *

5.32
Recourse to countermeasures is foreseen in three provisions of the SCM Agreement: Article 4.10, which we are concerned with here, Article 7.9 and Article 9.  As regards actionable subsidies, Article 7.9 provides for authorization of countermeasures "commensurate with the degree and nature of the adverse effects determined to exist…".  In a similar vein, Article 9.4 provides, in relation to non-actionable subsidies, for the authorization of countermeasures "commensurate with the nature and degree of the effects determined to exist".  The explicit precision of these indications clearly highlights the lack of any analogous explicit textual indication in Article 4.10 and contrasts with the broader and more general test of "appropriateness" found in Articles 4.10 and 4.11.

5.33
In short, as far as prohibited subsidies are concerned, there is no reference whatsoever in remedies foreseen under Article 4 to such concepts as "trade effects", "adverse effects" or "trade impact". Yet, by contrast, such a concept is to be found very clearly in the context of remedies under Article 7, through the notion of "adverse effects".

5.34
We believe that this difference must be given a meaning and that we should give due consideration to the fact that the drafters – who obviously could have used other terms in order to quantify precisely the permissible amount of countermeasures in the context of Article 4.10 – chose not to do so.  * * * 
5.38
The underlying rationale for the distinction made is clear enough.  The provisions regarding remedies pursuant to Articles 5 and 7 relate to subsidies that are accepted, in themselves, not to be illegal.  But, while they are acceptable in themselves, other Members are, nevertheless, entitled to protection from their possible adverse effects.  So the basis for actionability of such measures is their adverse effect on other Members.  In the case of a nullification or impairment claim, this adverse effect is defined as that which is "caused to the interests of the Member requesting consultations".

5.39
This is, of course, quite different from the situation with export subsidies.  We see in Article 4 of the SCM Agreement that the prohibited nature of export-contingent subsidies has justified more stringent (faster) dispute settlement procedures and a clear requirement to withdraw them without delay.  More importantly, they are prohibited per se.  Other Members are not obliged to make a case regarding any adverse effects to successfully challenge such measures.  They are required simply to establish the existence of a measure that is, as a matter of principle, expressly prohibited.  As an empirical matter they undoubtedly do have adverse effects.  But that is not the legal basis upon which action may be taken to challenge them under the SCM Agreement.
* * *

5.61
Thus, as we interpret Article 4.10 of the SCM Agreement, a Member is entitled to act with countermeasures that properly take into account the gravity of the breach and the nature of the upset in the balance of rights and obligations in question.  This cannot be reduced to a requirement that constrains countermeasures to trade effects, for the reasons we have set out above. 

5.62
At the same time, Article 4.10 of the SCM Agreement does not amount to a blank cheque.  There is nothing in the text or in its context which suggests an entitlement to manifestly punitive measures.  On the contrary, footnote 9 specifically guards us against such an unbounded interpretation by clarifying that the expression "appropriate" cannot be understood to allow "disproportionate" countermeasures.  However, to read this indication as effectively reintroducing into that provision a quantitative limit equivalent to that found in other provisions of the SCM Agreement or Article 22.4 of the DSU would effectively read the specific language of Article 4.10 of the SCM Agreement out of the text. Countermeasures under Article 4.10 of the SCM Agreement are not even, strictly speaking, obliged to be "proportionate" but not to be " disproportionate".  Not only is a Member entitled to take countermeasures that are tailored to offset the original wrongful act and the upset of the balancing of rights and obligations which that wrongful act entails, but in assessing the "appropriateness" of such countermeasures –  in light of the gravity of the breach – , a margin of appreciation is to be granted, due to the severity of that breach. 

VI.
ASSESSMENT OF THE COUNTERMEASURES PROPOSED BY THE EUROPEAN COMMUNITIES
* * *

6.2
The European Communities has requested an authorization to suspend concessions in an amount of US$4,043 million. It has argued, as a general matter, that Article 4.10 of the SCM Agreement would allow for an amount of countermeasures such as to effectively induce compliance, and that it could have, on that basis, requested a higher amount of countermeasures.  However, it has explained that the amount which it has actually requested in this instance is based on the amount expended by the United States in granting the subsidy. 

* * *

6.9
The FSC/ETI scheme is available systemically and very widely.  If anything, this can only intensify the degree to which, in this case, the measure concerned creates systematic uncertainty and instability of expectations as to trading conditions, as opposed to security and stability of  such conditions based on the understanding – grounded in an express obligation – that export subsidies are prohibited.  We consider that this is a matter that is relevant to the issue of the "gravity" of the initial wrongful act.  The European Communities cannot, of course, itself counter the export subsidy at its source, i.e. effect its cessation.  But, as regards the balance of rights and obligations between Members, it is entitled to "redress" the upsetting of that balance via countermeasures. 

6.10
The quantitative element of the breach in this case is, in fact, that the United States has spent approximately US$4,000 million yearly in breach of its obligations.  To our mind, each dollar is, as it were, as much a breach of the obligations of the United States as any other.  Certain dollars do not become any less so – or effectively "quarantined" from their legal status of breach of an obligation – by virtue of some other criteria (such as trade effects).  To put it another way, the United States' breach of obligation is not objectively dismissed because some of the products benefiting from the subsidy are, e.g., exported to another trading partner.  It is an erga omnes obligation owed in is entirety to each and every Member.  It cannot be considered to be "allocatable" across the Membership.  Otherwise, the Member concerned would be only partially obliged in respect of each and every Member, which is manifestly inconsistent with an erga omnes per se obligation.  Thus, the United States has breached its obligation to the European Communities in respect of all the money that it has expended, because such expenditure in breach – the expense incurred – is the very essence of the wrongful act. 

6.11
Thus, legally speaking, in terms of redressing the balance of rights and obligations, this is a significant consideration in our assessment of the European Communities' proposed countermeasures.  In this respect, we recall our earlier conclusion that countermeasures under Article 4.10 may be tailored to the initial wrongful act they are to counter.  In this instance, the European Communities has proposed to take countermeasures which would precisely tailor the response to the amount of this initial wrongful act.  In light of our interpretation, in the previous section, of the terms of Article 4.10 of the SCM Agreement, we find such an approach, which aims to challenge the wrongful act itself – the breach of the obligation – to be permissible in principle.  Indeed, it is in our view entirely compatible with the essence of the notion of countermeasures, in that it seeks to respond exactly to the violation, the persistence of which generates the entitlement to countermeasures.

* * *

6.13
In order to proceed with an analysis of the proposed countermeasures in relation to the wrongful act they are to counter, we must first define the elements of that wrongful act.  * * * 
6.14
We turn first to what we consider to be fundamental when it comes to characterizing the measure qua measure, namely the "financial contribution", given that it is a core element of the definition of a subsidy within the meaning of Article 1 of the SCM Agreement. 

6.15
In this regard, we first note that the amount of the countermeasures proposed certainly exhibits a manifest relationship of proportionality, as we understand the term, in regard to the amount of the export subsidy granted.  * * *

6.16 
As noted above, the quantitative element of the breach in this case is, in fact, that the United States has spent approximately US$4,000 million in breach of its obligations.  The European Communities, for its part, is requesting an authorization to take countermeasures in an amount of US$4,043 million.

6.17
The values concerned are not disproportionate.  In purely numerical terms, they are in fact in virtual correspondence.

* * *

6.21
Of course, the second element that is central to the subsidy as defined by Article 1 of the SCM Agreement itself is the benefit to the recipient.  In this case, there is manifestly a benefit conveyed through the FSC/ETI scheme.  It is conveyed to US firms.  At the broadest level, the EC countermeasures would be viewed as aiming to deprive such firms of an advantage they would otherwise receive in relation to access to the EC market.  * * * 
6.22
It is certainly true that the European Communities' proposed countermeasures would not in a literal sense amount to (nor are they claimed to be) an exact counter to the benefits to recipients of the FSC/ETI subsidy. This does not, in our view, represent a fundamental problem in this case.  It is almost inevitable that it will, in many situations, be impracticable to devise a countermeasure that would exactly counter the benefits conferred, nor is there, in our view, a requirement to do so, precisely because the terms justifying countermeasures are, for the reasons we have given, entitled to be viewed essentially from the perspective of countering the legal breach as a wrongful act.  Be that as it may, in the case of a programme such as this, which applies to firms across a considerable range of industries and products, it is clearly impossible for a foreign government to counter precisely the specific benefits to specific firms.  The task of calculation alone would be near impossible, let alone tailoring responses to particular firms. 

6.23
In this instance, the European Communities has based its proposed amount of countermeasures on the face value of the subsidy, rather than directly on the benefits conferred by it.  The United States has not sought to object to the level of countermeasures on these grounds.  Taking all of this into account, we, for our part, have certainly found no reason to consider that, to the extent that this aspect is relevant in the first place, it provides any reason to depart from our judgement that the entitlement to the level of countermeasures stemming from the wrongful act as measured by the expense to government is not disproportionate.  

6.24
Thus, it is our view, in light of these considerations, that the countermeasures proposed are not disproportionate to the initial wrongful act to which they are intended to respond. 

* * *

6.26
This is an appropriate point at which to underline that there is one matter that is  particular to the circumstances of this case and is material to this conclusion, yet has not – up to this point – been expressly dealt with.  

6.27
In the circumstances of this case, the European Communities is the sole complainant seeking to take countermeasures in relation to this particular violating measure.  That is also, in our view, a relevant consideration in our analysis.  Had there been multiple complainants each seeking to take countermeasures in an amount equal to the value of the subsidy, this would certainly have been a consideration to take into account in evaluating whether such countermeasures might be considered to be not "appropriate" in the circumstances.  That is not, however, the situation before us. 

6.28
The reasoning we have followed above could be construed – in a purely abstract manner – to be as inherently applicable to any other Member as to the complainant in this case viz. the European Communities.  We would simply underline, in this regard, that in this case, we were not presented with a multiple complaint but a complaint by one Member.  Thus we have not been obliged to consider whether or how the entitlement to countermeasures based on our reasoning above should be allocated across more than one complainant.  Thus to the extent that there would be an issue of allocation, as it were, it need not – and did not – enter into consideration as an element to otherwise "discount" the European Communities' entitlement to countermeasures in this particular case. 

* * *

6.33
As discussed in the previous section, we have not interpreted Article 4.10 to preclude a Member from taking countermeasures that are tailored to counter the adverse effects it has suffered as a result of the illegal measure.  We therefore do not rule out a priori that trade effects of the measure on the affected Member can enter into consideration in a particular case, as a relevant factor, in determining the "appropriate" amount of countermeasures within the meaning of Article 4.10 of the SCM Agreement. Indeed, as we have previously noted, the expression "appropriate countermeasures", in our view, would entitle the complaining Member to countermeasures which would at least counter the injurious effect of the persisting illegal measure on it. 

6.34
However, we have also determined that Article 4.10 of the SCM Agreement does not require trade effects to be the effective standard by which the appropriateness of countermeasures should be ascertained.  Nor can the relevant provisions be interpreted to limit the assessment to this standard. 

6.35
Bearing in mind, however, our view that trade effects are not a priori to be ruled out as relevant in a particular case, we see merit in examining whether, even if one addressed the matter of trade effects in this case, there would be any reason to reach a different conclusion. In this case, in fact, we find no reason to reach a different conclusion after examining the arguments presented by the United States in respect of the trade effects of the FSC/ETI scheme on the European Communities. 

6.36
We recall in that regard that the United States presented essentially two lines of argument in relation to the assessment of the trade effects of the FSC/ETI scheme on the European Communities.  Firstly, the United States principally suggested that in this case, the face value of the subsidy should be taken as a "proxy" for the trade impact of the measure and that this sum then should be apportioned on a percentage basis to the EC share of world trade as a proxy for the trade effect of the subsidy on the European Communities. Secondly, in the event that we would nonetheless decide to examine the economic data pertaining to the trade effects of the measure, the United States has presented a range of possible estimates of the trade impact of this measure using methodologies other than the "proxy" approach.  The United States nonetheless argued in the first instance that these should not be used to estimate the trade effects of the measure in this case, by reason of their unreliability and the excessively broad range of the results of calculations.  * * *
6.39
To begin with, the proxy approach proposed by the United States is based on no particular economic rationale.  It simply presumes a one to one correspondence of dollar of subsidy to dollar of trade impact.  This is manifestly arbitrary.  * * * 
6.42
Nor has the United States convinced us of why this particular predetermination would be any more inherently plausible than any other.  The arbitrator in the Brazil – Aircraft case suggests in fact that, if anything, a more likely presumption would be that the relationship of expenditure to effect is to be multiplied rather than static.  We take no position on that point in this case.  We note, however, that the United States approach in fact amounts to assigning implicit values to the economic variables which the United States otherwise argues are too uncertain to devise, in the context of economic modelling.  It is not at all clear to us why these implicit values would be inherently more plausible than any of those that can be assigned in the context of economic modelling, which at least represents analytical estimates rather than an unreasoned assumption.  This underlines, in our view, the inherently arbitrary nature of the US proposed approach. 

6.43
We turn now to the alternative methodologies presented by the parties for estimating the trade effects of the measure on the European Communities.  These methodologies are similar in nature.  Nevertheless, different estimations were obtained, both below and above the amount of countermeasures proposed by the European Communities, due to differing assumptions about the values to be assigned to the relevant parameters in the calculations. 

6.44
The European Communities suggested that the Arbitrators should consider the methodology used by the US Treasury Department in 1997 in its report to the United States Congress on the trade impact of the FSC Scheme. [Using this methodology and the estimated subsidy values of the EC and the US would produce a range of estimated trade effects between $3,253 million and $4,294 million.]  * * * 
6.54
Even if one were to assume equal plausibility of the various variables and outcomes, an examination of them would at most lead to the conclusion that the trade effects of the measure on the European Communities were not proven to be either higher or lower than the proposed amount of countermeasures.  * * * 
6.55
* * * It appears to us that, on balance, the European Communities figures are at least as plausible as the low estimates put forward by the United States.  The wording of footnote 9 makes it clear that we must make our assessment in light of the fact that the subsidy concerned is prohibited.  Here we recall that the last part of  footnote 9 suggests that this is an aggravating rather than mitigating consideration, and that in assessing the "appropriateness" of such countermeasures – in light of the gravity of the breach – a margin of appreciation is to be granted.  That can only reasonably be construed to entail that, in a situation where there is no more inherently plausible reason to opt for a lower rather than higher number, it would be inconsistent with the direction of the footnote to automatically default to the lower option.  That would be effectively to go in the opposite direction from that laid down in footnote 9.

6.56
Moreover, to the extent that there is an even chance of error, any presumption for a lower number would systematically bias the risk in favour of creating a disincentive to conforming with withdrawal of the subsidy.  That would be entirely contrary to the direction of footnote 9.  Thus, the objective of the requirement must be to ensure that the incentive is more likely to ensure respect for the objective of withdrawal of a prohibited export subsidy as the sole way to restore the preexisting balance of rights and obligations.  For these additional reasons, we are all the more comfortable in our judgement in this case.

6.57
Consequently, even if consideration is given to the adverse trade effects of the measure on the European Communities in this case, we would not have any reliable basis to conclude that, based on the trade effects of the measure on the European Communities (and taking account of the manner in which these are to be judged), the amount of countermeasures proposed by the European Communities would be out of proportion with these effects. 

* * *

6.61
Finally, although we are satisfied that the countermeasures are not disproportionate, we wish to address any possible residual concern that the European Communities cannot be entitled to de facto act erga omnes on behalf of the WTO membership, as it were. 

6.62
That is not how we see the matter before us.  First, to the extent that there was any suggestion that entitlement to countermeasures to the level we have determined was reflecting "trade effects" on parties other than the European Communities, this would have no foundation.  To repeat, we consider that our finding is warranted, based on the equivalence in the breach of the original rights and obligations taking into account the gravity of the breach.  Where we addressed the issue of trade effects, we have in any case done so only in respect of those relating to the European Communities.  

6.63
Second, the conclusion we have reached is not in any sense, a matter of "entitling" the  European Communities to act "on behalf" of Members other than itself.  As we have underlined in our reasoning above, it is proposing countermeasures relating to the redress of rights and obligations as between those two Members.  In the facts of this case, we are dealing with the precise situation at hand.  That precise situation at hand is that it is the European Communities that has sought the entitlement to take countermeasures.  In doing so, the fact that this is a matter between two Members is a relevant factor which we have taken into account.  Should the matter ever arise, our finding does not affect the ability of other complainants to subsequently request, and, if warranted, obtain an authorization to take appropriate countermeasures in accordance with Article 4.10 of the SCM Agreement.  By definition, in the event that any such case could arise hypothetically, it need only be stated that there is, in our view, no reason to presume that an arbitrator who might be required to address such a complaint in future would not take into account all the relevant factors in determining what might, at the time it is ruling, constitute "appropriate countermeasures" in such future case. 

6.64
In light of the above, we find that the amount of countermeasures proposed by the European Communities in this case is "appropriate" within the meaning of Article 4.10 of the SCM Agreement.

Notes and Questions

(1)  The arbitrations in the FSC and Brazil-Canada regional aircraft subsidies disputes were pursuant to article 4.10 of the SCM Agreement; the arbitrations in the Bananas and Hormones cases were pursuant to article 22 of the DSU.  The principal difference is that article 4.10 of the SCM Agreement provides for “appropriate countermeasures”, while article 22.4 of the DSU provides for suspension of concessions in an amount equal to the level of nullification or impairment.  What is the practical effect of this difference in wording in specific cases?


(2)  What is/are the purpose(s) of authorizing countermeasures or suspension of concessions?  The two purposes commonly cited are (i) to induce compliance with the recommendations of the DSB and (ii) to rebalance the imbalance in concessions caused by the violation of WTO rules by one WTO Member.  The former purpose suggests that there is a WTO-based obligation to comply with WTO rules.  Some would argue, however, that WTO Members have a choice – to comply or accept suspension of concessions.  Of course, as a practical matter, such a choice exists since the WTO has no means to force changes in a Member’s laws.  But does the WTO Agreement recognize such a choice?  Consider, inter alia, article 16.4 of the WTO Agreement and articles 3.7 and 22.8 of the DSU.  How does the wording of the SCM Agreement, as cited in the FSC case, affect your answer with respect to prohibited export subsidies?


(3)  In the three arbitrations under article 4.10 of the SCM Agreement, the basis used by the arbitrators for the countermeasures was the amount of the subsidy.  That approach was essentially agreed upon in the Brazil Air and FSC cases, and was used in the Canada Aircraft case after the arbitrators concluded that Brazil had not been able to defend a calculation based on the trade effects of the subsidy.  The arbitrators in Canada Aircraft noted, however, that the use of the amount of the subsidy was not mandatory in export subsidy cases.  They used the amount of the subsidy in the Canada Aircraft case because Canada conceded in that case that a level of countermeasures based on the amount of the subsidy, subject to adjustment, was appropriate.  In fact, Canada proposed that the level of countermeasures be set at considerably below the amount of the subsidy because it had acted in good faith in granting export credits that were only later determined to be export subsidies.  The arbitrators rejected that argument, noting that it was clear on the basis of an adopted panel report that Canada’s basic defense in the case was not valid.  The arbitrators ultimately concluded that increasing the amount of the subsidy remaining to be paid by 20% would produce a level of appropriate countermeasures of approximately $250 million.  In doing so, it took into account Canada’s statement that it did not intend to stop providing the prohibited subsidy.  In terms of trade effect, the original aircraft order was valued at $1.68 billion and 63 of the 75 planes (84%) involved had yet to be delivered as of the expiration of the time set for implementation.  Thus, the trade effect yet to be felt as of that time was approximately $1.4 billion and the level of countermeasures amounted to about 17.5% of that trade effect.

(4)  In the first two cases – Bananas and Hormones, the arbitrators have based the amount of suspension of concessions on the level of nullification or impairment as of the date that the reasonable period of time for implementation expired.  They used counterfactuals to estimate what trade flows would have been had there been compliance, compared to the trade flows without compliance.  This calculation can be rather speculative.  Is there a better approach?


(5)  In the FSC case, the EC was authorized to take countermeasures in respect of the total amount of the US subsidy, although presumably that subsidy had negative effects on the trade of other WTO Members as well.  Was that appropriate?  Suppose a second WTO Member brings a successful  action against the US in respect of the same subsidy as was at issue in the FSC case.  How would the right to take countermeasures be divided between the EC and the other WTO Member?  The US objected very strongly to this part of the arbitrators’ decision.  What is your view?  In the Byrd arbitrations, the level of suspension was limited in the first instance to the amount of duties distributed by the US related to exports from the suspending country.  That amount was further reduced by the arbitrators to reflect the actual trade impact of the US nonimplementation.

(6)  Article 22.3 of the DSU deals with the issue of “cross-retaliation”, i.e. retaliation in one sector of trade for a violation of the rules in another sector.  For purposes of article 22.3, all goods agreements are viewed as involving one sector, while GATS and TRIPS are subdivided by principal sectors, in the case of services, and by type of intellectual property right, in the case of TRIPS.  Generally, suspension of concessions is to take place within the same sector as the violation.  However, in specified circumstances (see article 22.3(b)-(d)), suspension may be authorized in a different sector under the same agreement or under different agreements.  In the Uruguay Round negotiations, the possibility of cross-retaliation was controversial, in particular because developing countries worried that they would be the target of retaliatory measures in the goods area for violations of the TRIPS Agreement.  In fact, the only instance to date of cross-retaliation involved the opposite situation – in the Bananas case, which involved violations in the goods and services areas, Ecuador was authorized (although it apparently never did) to suspend concessions under the TRIPS Agreement through non-enforcement of EC copyrights.
 SECTION 7.4  CRITICAL ISSUES IN WTO DISPUTE SETTLEMENT
(F)  TRANSPARENCY AND PARTICIPATION OF NON-MEMBERS


(1)  Transparency

Add at the end of section at page 316:
One noteworthy development in dispute settlement transparency occurred in the case involving the EC’s challenge (DS320 & DS321) to the US/Canadian continuation of sanctions in the Hormones case notwithstanding the new EC regulation, which continues the ban, but is based on new scientific studies and risk assessment according  to the EC.  With the encouragement of the parties, the panel agreed to open its first hearing to the public in September 2005.  Reportedly, 400 places were available, 200 were reserved and 65 people showed up for the first day.  The meeting with the panel’s experts (September 27-28, 2006) and its second meeting with the parties (October 2-3, 2006) will also be open to the public.  “WTO Invites Public to Attend Second Hearing of U.S., EU, Canadian Beef Hormone Dispute”, BNA International Trade Daily, June 27, 2006.
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 (I)  THE REFORM NEGOTIATIONS

REFORMING THE WTO DISPUTE SETTLEMENT SYSTEM

William J. Davey

(2003)


This article looks at the history of efforts to review and revise the DSU since it came into force on January 1, 1995.  It also considers a number of possible reforms that it argues should be implemented.  At the outset, it worth recalling that under the WTO Agreement, to amend the DSU requires a consensus decision of the Ministerial Conference or General Council.
  Such an amendment has immediate effect.  Thus, such an amendment can be implemented quite quickly if there is the will to do so.  

At the time that the Uruguay Round negotiations were concluded on 15 December 1993, Ministers decided to 

"[i]nvite the WTO Ministerial Conference to complete a full review of dispute settlement rules and procedures under the [WTO] within four years of the entry into force of the [WTO Agreement], and to take a decision on the occasion of its first meeting after the completion of the review, whether to continue, modify or terminate such dispute settlement rules and procedures".

When the DSB was unable to complete the review by the end of 1998, the review was extended until the end of July 1999.  At that time, no agreement could be reached on any action and the review ended.  Although many proposals and comments were made in the review process, it appeared that in the main most Members were generally satisfied with the operation of the WTO’s dispute settlement system, except perhaps for two matters:  first, a perceived need to clarify the ambiguous relationship of DSU Articles 21.5 and 22.6, and second, a desire to extend third-party rights.


Prior to the end of the review and thereafter, a small group of Members with interests in the DSU worked on developing an amendment to the DSU for adoption at the Seattle Ministerial.
  The principal part of the proposed amendment was a modification of Articles 21 and 22 to clarify the relationship between so as to avoid the problems that arose in the Bananas case because of the split between the EC and the US as to how those articles should be interpreted.  As a general proposition, the sponsors of the amendment aimed at establishing a clear sequence of procedures to be followed at the expiration of the reasonable period of time for implementation in the event that there was a dispute over implementation.  Since providing for such a sequence required an overall lengthening of the time for completing a typical case and since there was a desire not to lengthen the overall process, a number of adjustment were made in the consultation and panel stages to reduce the time devoted thereto.  In addition, more extensive third-party rights were provided and some of the provisions on developing countries were strengthened.

No action was taken on the proposed amendments at the Seattle Ministerial, although it appeared that they had reasonably broad support.  They were re-proposed in the General Council in early 2001, but no action was taken – in part because of a concern by developing countries over the shorter time-limits; in part because of a desire by some Members to deal with other, more controversial issues (e.g., transparency); and in part because the Article 21/22 issue was no longer viewed as so urgent since after the crisis over the issue in the Bananas case, bilateral arrangements had dealt with the issue whenever it had arisen.  


At the 2001 Doha Ministerial, it was agreed to have negotiations on DSU reform, with a target of reaching agreement by May 2003.  As of August 2002, Members were to have presented their proposals to the negotiating group.  These proposals are discussed in Preparing the Doha Development Round: Improvements and Clarifications of the WTO Dispute Settlement System (E-U Petersmann, ed., European University Institute 2003).  However, even more proposals were made later.  Most of the proposals were reduced to proposed specific textual changes in the DSU and circulated by their sponsors in the TN/DS/W document series in late 2002 and early 2003.  The chair of the DSU reform negotiating session circulated a chairman’s draft in May 2003, including those proposals on which he thought agreement could be reached.  However, it was not possible to obtain agreement on that draft or a modification to it.  As a result, the May 2003 deadline was missed and it is not clear when future negotiations will occur.  As a result of the Doha process, a large number of changes have been proposed, many designed to give special and differential treatment to developing countries.  In the following section, I will highlight those reforms that I consider the most urgent and justified.
In addition to the proposal to amend the DSU Articles 21 and 22 and add a new Article 21bis to eliminate the existing ambiguities in the relationship of those provisions (see chairman’s text), there are a number other reforms that should be considered.  There are five in particular: (a) consideration of improving settlements in the consultation phase (b) the need to professionalize panels; (c) the need to improve the transparency of the system and related access issues; (d) the need to improve the surveillance process and provide more effective remedies and (e) the need to improve the capacity of developing-country Members to participate more effectively in the system.  


Improving the prospects of settlement in consultations


The consultation requirement is a fundamental component of the WTO system and its basic purpose is clear:  the promotion of mutually acceptable solutions (DSU art. 3.7).  The requirement is clearly a useful one.  If parties are not forced to consider formally complaints against one another before preceding to the “legal” part of the dispute settlement process, it seems clear that panels will be established needlessly.  The experience of the WTO dispute settlement system to date bears this out.  Although the number of formally settled matters is fairly limited, it appears that for one reason or another (formal or informal settlements, lack of interest, realization of a weak position or initial factual misunderstandings), roughly one-half of the consultation requests do not result in the establishment of panels.  Without a consultation requirement, it seems likely that some, perhaps many, of those cases would have ended up before panels and that some cases would thereupon gain a life of their own, which they otherwise would not have had.  I would argue that given the relative brevity of the minimally required consultation period (2 months), any advantages coming from the consultation requirement can easily be justified.  In fact, the significant filtering effect of the consultation process is a small price to pay in time for that benefit.  There are, however, some complaints made concerning the process and some proposals to “improve” it.


There are complaints by some WTO Members that the consultation process is not useful, or at least not as useful as it could or should be.  Some of these complaints are based on experiences where the consultations were not particularly helpful in resolving the dispute, but were rather treated as an annoying procedural step to be overcome as soon as possible.  It is undoubtedly true that there are such cases.  But that does not demonstrate that the consultation requirement is undesirable.  Rather, it highlights that some serious disputes require resolution in the panel/Appellate Body process and that is obvious from the beginning.  The advantage of the filtering provided by the consultation requirement remains, however, as long as some panels are avoided.


There are also complaints that the consultation process should be made more useful in preparing cases for the panel stage.  For example, it has been proposed that a consulting party should be required to respond in writing to questions propounded by the other party so as to clarify the issues for the panel process.  In my view, the imposition of such a requirement would present a risk of inappropriately mixing the political aspects with the legal aspects of dispute settlement.  While the clarification of issues in consultations is certainly not to be discouraged, it is the panel process that should ultimately perform that function.  The basic function of consultations is to force the parties to talk to each other in a meaningful way before they initiate the formal panel process.  To add a discovery function to the consultation process would transform it from a political one into a legal one.  To the extent that that occurs, it is less likely that the parties will settle their differences.  Instead, the focus will be on tactics designed to improve, or at least to avoid harming, one’s position before a panel.  As such, the consultation process would involve lawyers to a greater extent and would need to be under third-party supervision, a virtual impossibility without the creation of a permanent panel  body.  Moreover, the formalization of the consultation procedure would probably work to the disadvantage of developing countries, since it would raise the stakes early in the dispute settlement process before they may have arranged for legal assistance.


Given the political nature of the consultation process and its goal of promoting mutually agreed solutions, if there is a change to be made to the consultation process, it should be one that makes such solutions more, not less, likely.  One possibility that could be usefully explored is a greater use of mediation or conciliation.  While this possibility is specifically provided for in Article 5 of the DSU and is said to be available at any time, in fact it is virtually never used.  Part of the reason for that may be that the role of mediator is assigned to the Director-General and it is probably the case that most Directors-General would prefer not to insert themselves into disputes.  Indeed, in most cases it is probably better if they do not since by doing so they could compromise their position as an impartial party in other contexts, such as negotiations.  This suggests that an expansion of the mediation/conciliation role will probably have to be implemented through use of non-Secretariat persons, or, if technically in the Secretariat, at least persons having no other function besides mediation/conciliation.  One can imagine this role being played by retired officials, whether from the Secretariat, the Appellate Body or diplomats with panel experience.  If supported by a small legal staff, such individuals might well be able to give the parties a clearer idea of the likely outcome of a case, such that the outlines of a settlement might be easier to achieve.  Given that this role would only be a limited, part-time one, there would not be great expense involved.


Thus, if it is desired to improve the consultation process, the focus should not be on making it more legalistic or in giving what happens in consultations special meaning in what later occurs before a panel and the Appellate Body, but rather through the introduction of procedures that make settlements more likely.  When one distinguishes the political and legal aspects of WTO dispute settlement, this approach seems obvious and compelling.


A permanent panel body


One of the proposals made in the Doha negotiations by the EC is to form a permanent panel body, like the Appellate Body, from which all (or most) panelists would be drawn.  While this idea was not ready for action in the review, it seems inevitable that the WTO system will have to move in this direction.  Currently, most panelists serve only once or twice.  Yet as cases become more complex, particularly in respect of procedural aspects and the evaluation of evidence, experience is evermore necessary.  A standing panel body would have a host of advantages:  it would speed the process since the time now taken for panelist selection would be avoided and scheduling delays would be less common.  The use of a standing body would mean that panelists would likely know each other and be able to establish an effective working relationship immediately.  Panelists would have greater expertise on procedural issues and could more easily meet at short notice to deal with preliminary issues.  Consistency of approach and results would be more easily achievable.


There are of course a few disadvantages.  From the Members' perspective, there would be more expense.  Nowadays most panelists are not paid (except to reimburse travel and living expenses).  The choice of the members of the panel body would be difficult given the importance of their role.  Depending on how Members handled the selection process and the importance given to nationality, there could be a politicisation of the system.  Moreover, the use of professional panelists would mean that delegates and government officials would be much less involved in the process than at the moment, which would mean there would less contact with the realities of governments and trade negotiations.  In the end, however, these disadvantages do not seem so great, especially given that the same concerns exist in respect of the Appellate Body.  Yet, in its case, they do not seem to have prevented its emergence as an effective institution.


Transparency and access to the WTO dispute settlement system


There have been complaints, particularly by non-governmental organizations, that the WTO dispute settlement system lacks transparency and does not permit sufficient access for non-Members.  In this regard, it is worth noting that panel and Appellate Body reports (and all other WTO documents relating to specific disputes) are issued as unrestricted documents and placed on the WTO website immediately after their distribution to Members.


The United States has proposed that dispute settlement proceedings be open to the public, that submissions be made public and that non-parties be permitted to file "friend-of-the-court" submissions to panels.  While these proposals were discussed in the review, there was considerable opposition to them.  Many developing country Members view the WTO system as exclusively intergovernmental in nature and hesitate to open it to non-governments.  In their view, if a non-governmental organization (NGO) wants to make an argument to a panel, it should convince one of the parties to make it and if no party makes the argument, those Members would view that as evidence that the argument is not meritorious.  Moreover, they view such openness as favouring the positions espoused by western, developed country NGOs, which they view as likely not to be in their interest.  Other Members argue that the credibility of the system would be much enhanced if it were more open and that openness would have no significant disadvantages.  Given popular fears of globalization and the WTO's connection therewith, such increased credibility is viewed as essential to ensure the future effectiveness of the WTO itself, as well as the dispute settlement system.


In this regard, it is noteworthy that the Appellate Body recently ruled that panels have the right to accept non-requested submissions from non-parties (such as NGOs).
  It remains to be seen to what extent panels will exercise this right since the Appellate Body also ruled that a panel could appropriately call such submissions to the attention of the parties and ask if the parties wished to adopt all or part of them.


On balance, I think that it is clearly in the interest of the system to become more transparent.  In the end, the system has nothing to hide in the way in which decisions are made and the basis on which they are made.  Indeed, all of the arguments of the parties and the reasoning of the panels and Appellate Body is made public when the reports are circulated to WTO Members.  The openness issue is essentially a matter of timing.  I see no gains to the system in delaying access to the parties’ arguments, whereas there is much to be gained, at least symbolically, by openness.  I also see no downside in allowing NGOs or others to file amicus briefs with panels and the Appellate Body, so long as parties are assured that they will have a chance to respond to any arguments or facts so submitted on which a panel or Appellate Body intends to rely.  It is a question of whether one can trust the good judgment of the panels and the Appellate Body to handle such filings responsibly and I think that they can be so trusted.


Improving Remedies


Overall, the record of compliance by WTO Members with DSB recommendations has been relatively good.  However, there are examples of “foot-dragging” in implementation and two cases where retaliation has not quickly led to compliance – the Bananas and Hormones cases.  These problems raise the issue of whether improvements in the surveillance/remedy rules could usefully be made.

In considering remedies in the WTO system, it is important to recall that the existing remedies are prospective – whether in the form of compensation or retaliation.  In addition, it is important to consider their two principal aims – to restore the balance of concessions that was upset when one Member violated its obligations (a temporary aim since compliance is the preferred result); and to give that Member an incentive to comply.  The current problem with achieving the first aim – rebalancing – is that if retaliation is authorized, rebalancing takes place at a lower level of trade liberalization that had been agreed to.  It would be desirable if a remedy could be devised that would not lead to less liberalization overall.  One could consider monetary payments or requiring the payment of compensation through a reduction in other tariffs or trade restrictions maintained by the non-complying Member.


In respect of the second aim – incentive to comply – there are two issues – timing and level of compensation or retaliation.  At present, because remedies are prospective, there is an incentive initially to delay the time at which point they might be implemented, such as by seeking a long reasonable period of time for compliance and then forcing the victor to go through an Article 21.5 panel (and Appellate Body) proceeding.  Moreover, if the threat of retaliation does not work, it is possible that the actual existence of retaliation will become viewed as the status quo and a long-term solution, even though the WTO rules in theory require compliance.  This fear that retaliation will lose effect over time explains in part the US desire to implement the so-called carousel provision, which would lead to regular changes in the targets of retaliation.  A preferable solution may be to create incentives for early compliance, such as by providing that any retaliation will be calculated from a date prior to the date set for implementation and/or by providing for increasing retaliation over time.


These issues will require careful thought.  While retaliation seems to work when threatened by a large country against a smaller one, and has worked as between two large countries, it may not be an effective remedy for a small country (even if it can target sensitive large country sectors such as copyright holders).  Moreover, the Bananas and Hormones cases show that it is not always effective between the large players.  Its inefficacy and the unfavorable position in which it leaves developing countries may soon combine to create a serious credibility problem for the system that must be confronted.


In considering how to improve WTO remedies, it will be necessary to consider whether there are other forms of remedies beyond compensation and retaliation that might be more effective.  One obvious possibility would be the payment of fines or damages as compensation.  One obvious problem would be the disparity in fine-paying ability among WTO Members.  The system would have to be designed to avoid the possibility that rich Members could effectively buy their way out of obligations in a way not available to the poor Members.  One alternative would be to tie the amount of fines to the size of the Member’s economy, or otherwise provide for a sliding scale that would minimize “discrimination” against poor Members.  To avoid the perception that the payment of fines is simply an alternative to compliance, the fines could be assessed annually (or on some other periodic basis) and could be increased over time.  Such a system could serve as a method of  rebalancing if the fines are paid to the member owed compliance and could promote prompter compliance if the fines are increased over time.  While a system of fines has not been discussed in detail in the past, the exploration by the US administration in 2001 of the possibility of using fines for environmental and labor rules violations (instead of trade sanctions) could lead to a more serious consideration of such an alternative.
  Indeed, a system by which the losing party may choose to pay half the amount authorized to be suspended in lieu of having the prevailing party suspend concessions is included in two recently negotiated US free trade agreements (with Chile and Singapore).


A different sort of alternative would be to suspend certain WTO rights for the period of time that a Member was not in compliance with its obligations.  There are a wide variety of rights or benefits that might be suspended:  voting rights, participation rights in meetings, technical cooperation, dispute settlement rights.
  Given the lack of voting in the WTO, suspension of voting rights would not seem to be an alternative.  The limitation of participation rights might be difficult to define – it would not be in the interest of the WTO or its Members to exclude one Member from trade liberalization negotiations.  Suspension of technical cooperation could also be self-defeating since it is usually concerned with implementation issues, and in any event, it would be applicable only to developing countries.  The most promising area to consider suspension of rights would be in respect of dispute settlement.  If a Member refuses to comply with the results of dispute settlement when it loses, simple notions of fairness would argue that it should not be able to invoke the system against others.  It would be necessary to define the rights to be suspended:  at a minimum, five rights are easily identified –  the right to request consultations, the right to request a panel, the right to request authority to suspend concessions, the right to participate as a third party and the right to participate in DSB meetings.  It would be possible to create a scheme that would phase-in a loss of the foregoing rights over time.


The need for the WTO to provide effective remedies in cases of non-compliance will not be easy to solve, but it is appropriate now to start discussing possible improvements.

Developing countries and dispute settlement


Developing countries have made greater use of the WTO dispute settlement system than they made of the GATT system.  In some cases, they are bringing claims that would not have been cognizable under GATT, such as claims based on the Agreement on Textiles and Clothing.  Even allowing for this, they seem to be more active users of the system that they were.  But it is also particularly noteworthy that they have become more frequent targets of complaints (by both developed and other developing countries).  Their greater involvement is undoubtedly good for the system in the long run.


The principal issue of interest to developing countries in the DSU review concerned the resource difficulty that many developing countries face when they participate in the dispute settlement system.  For the moment, the DSU addresses this problem by requiring the WTO Secretariat to provide legal assistance to such countries,
 which it does through two staff lawyers in the Technical Cooperation Division and through the use of lawyers (typically ex-Secretariat employees) who are hired on a consultancy basis to provide assistance on a regular (e.g., one day a week) or case-specific basis.  The Secretariat also conducts a number of training courses that either include or are exclusively focused on dispute settlement.  Recently, UNCTAD announced plans for a training program on dispute settlement in the WTO and elsewhere for developing countries.  At the Seattle Ministerial, a group of developed and developing countries announced the creation of an Advisory Centre on WTO law, which would be an international intergovernmental organization providing legal assistance to developing countries in respect of WTO matters.  While the training programs will be valuable in the long run, for the immediate future, the Centre seems to offer the best hope for a significant improvement in dealing with inadequate developing country resources.

Notes and Questions

(1)  As noted above, the Doha DSU negotiations were supposed to be finalized at the end of May 2003.  The May 28 chairman’s text is available at the WTO website – TN/DS/9.  No agreement was reached on the text.  At the Cancun ministerial in September 2003, a new deadline of May 2004 was set.  It, too, was missed.  At the moment, the negotiations are continuing without a deadline in place.  The negotiations recently have focused on sequencing, remand and post-retaliation issues.

(2)  In the chairman’s text, note particularly the amount of time that may be taken in the Article 21bis procedure.  The US has agreed to similar procedures on an ad hoc basis, but has indicated at times in the negotiations that the changes made to the DSU should not expand the overall length of time currently provided for completion of DSU proceedings.

(3)  How do the proposed changes in the chairman’s text compare to the proposed reforms that Professor Davey argues are needed?


(4)  What is your overall assessment of the chairman’s text?
CHAPTER 8

BORDER MEASURES I: 

TARIFFS AND CUSTOMS RULES
SECTION 8.2  GATT TARIFF COMMITMENTS: THE BINDINGS
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(D)  INTERPRETATION OF SCHEDULES


In 2005, the Appellate Body issued an important report on interpretation of GATT schedules that is particularly noteworthy for its discussion of Articles 31 and 32 of the Vienna Convention.  The report highlights how certain issues of public international law – here, treaty interpretation – are being discussed in much greater in WTO dispute settlement cases than anywhere else.
EUROPEAN COMMUNITIES – CUSTOMS CLASSIFICATION

OF FROZEN BONELESS CHICKEN CUTS

WT/DS269/AB/R, adopted September 27, 2005

2.
Brazil and Thailand claimed before the Panel that Commission Regulation (EC) No.  1223/2002 ("EC  Regulation 1223/2002") and Commission Decision No.  2003/97/EC ("EC Decision 2003/97/EC") resulted in tariff treatment for frozen boneless salted chicken cuts that is less favourable than that provided for in the European Communities' Schedule LXXX (the "EC Schedule"), in violation of Article II:1(a) and/or Article II:1(b) of the  General Agreement on Tariffs and Trade 1994 (the "GATT 1994").  More particularly, Brazil and Thailand alleged that, through the challenged measures, "the European Communities changed its customs classification so that those products, which had previously been classified under subheading 0210.90.20 and were subject to an  ad valorem  tariff of 15.4%, are now classified under subheading 0207.41.10 and are subject to a tariff of 102.4€/100kg/net as well as being potentially subject to special safeguard measures pursuant to Article 5 of the Agreement on Agriculture."

[The relevant headings in the Harmonized System are:

Chapter 2 – Meat and edible meat offal 



0207 - Meat and edible offal [of poultry], fresh, chilled or frozen; 



0210 - Meat and edible meat offal, salted, in brine, dried or smoked; * * *]

4.  * * * The Panel further concluded that the specific products at issue in this dispute were "frozen boneless chicken cuts impregnated with salt, with a salt content of 1.2% – 3%" * * *. 

* * *

6.
Before the Panel, Brazil and Thailand claimed that the products at issue were not covered by heading 02.07, but rather by heading 02.10, while the European Communities alleged the reverse.  Both Brazil and Thailand based their positions on the meaning of the term "salted" in heading 02.10 and submitted that the notion of "long-term preservation" is not included in the meaning of "salted" under that heading.  On the contrary, the European Communities claimed that the products at issue were not "salted" because, in order to qualify under heading 02.10 (through salting), the product must have been "deeply and homogenously impregnated with a level of salt sufficient to ensure long-term preservation".  The Panel found that the critical question in interpreting the EC Schedule is "whether the term 'salted' in the concession contained in heading 02.10 covers the products at issue which, in turn, will entail a determination of whether that concession includes the requirement that salting is for preservation and, more particularly, is for long-term preservation." 

* * *

VII.
Interpretation of the EC Schedule in the Light of Article 31 of the Vienna Convention

A.
The Ordinary Meaning of the Term "Salted" in Heading 02.10 of the EC Schedule

170.
The European Communities appeals the Panel's interpretation of the term "salted" in heading 02.10 of the EC Schedule.  

171.
The Panel began its analysis by stating that it would seek to ascertain the ordinary meaning of the term "salted" in heading 02.10 of the EC Schedule pursuant to Article 31(1) of the Vienna Convention.  The Panel stated that it would consider "the remaining relevant terms in that concession"—namely, "in brine", "dried", and "smoked"—as context under Article 31(2) of the Vienna Convention.  * * *

172.
The Panel divided its analysis of the "ordinary meaning", pursuant to Article 31(1) of the Vienna Convention, into two parts.  First, the Panel examined the "ordinary meaning of the term 'salted' in subheading 0210.90.20 of the EC Schedule";  in this part of its analysis, the Panel examined, exclusively, dictionary definitions of the term "to salt", finding that "the ordinary meaning of the term 'salted' includes to season, to add salt, to flavour with salt, to treat, to cure 
or to preserve".  Secondly, in a section entitled "Factual context for the consideration of the 
ordinary meaning", the Panel examined three aspects, namely, the "products covered by the concession contained in heading 02.10";  the "flavour, texture, [and] other physical properties" of the products;  and "preservation".  

173.
The Panel concluded that "in essence, the ordinary meaning of the term 'salted' when considered in its factual context indicates that the character of a product has been altered through the addition of salt."  The Panel further found that "there is nothing in the range of meanings comprising the ordinary meaning of the term 'salted' that indicates that chicken to which salt has been added is not covered by the concession contained in heading 02.10 of the EC Schedule."  At the same time, the Panel held that the ordinary meaning of the term "salted" was not dispositive of the question whether or not the specific products at issue were covered by the concession in heading 02.10.

1.
Analysis of the Ordinary Meaning and "Factual Context" of the Term "Salted"
174.
On appeal, the European Communities argues that the analysis of "ordinary meaning" under the  Vienna Convention does not contemplate an analysis of the "factual context" of a treaty term and that the "factual context", as identified by the Panel, is "not relevant" for determining the ordinary meaning of the term "salted".  The European Communities contends that the Panel, under the heading "factual context", took into account elements that are not to be taken into account for purposes of ascertaining the ordinary meaning of a treaty term.

175.
We recall that Article 31(1) of the Vienna Convention stipulates that:

A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose.

The Appellate Body has observed that dictionaries are a "useful starting point" for the analysis of "ordinary meaning" of a treaty term, but they are not necessarily dispositive.  The ordinary meaning of a treaty term must be ascertained according to the particular circumstances of each case.  Importantly, the ordinary meaning of a treaty term must be seen in the light of the intention of the parties "as expressed in the words used by them against the light of the surrounding circumstances".

176.
Having said this, we would agree with the European Communities that there is no reference in the Vienna Convention to "factual context" as a separate analytical step under Article 31.  Nevertheless, we do not believe that the Panel was incorrect to consider elements such as the "products covered by the concession contained in heading 02.10", "flavour, texture, [and] other physical properties" of the products falling under heading 02.10, and "preservation" when interpreting the term "salted" as it appears in heading 02.10.  The Panel's consideration of these elements under "ordinary meaning" of the term "salted" complemented its analysis of the dictionary definitions of that term.  In any event, even if we were to agree with the European Communities that these elements are not to be considered under "ordinary meaning", they certainly could be considered under "context".  Interpretation pursuant to the customary rules codified in Article 31 of the Vienna Convention is ultimately a holistic exercise that should not be mechanically subdivided into rigid components.  Considering particular surrounding circumstances under the rubric of "ordinary meaning" or "in the light of its context" would not, in our view, change the outcome of treaty interpretation.  Therefore, we find no error in the Panel's interpretive approach.

* * *

B.
"Context”
188.
Having considered the Panel's interpretation of the ordinary meaning of the term "salted" in heading 02.10 of the EC Schedule, we now turn to the Panel's interpretation of that term in its context.  We will first recapitulate the Panel's findings and the arguments on appeal before providing our analysis of the relevant issues.

189.
In interpreting the term "salted" in its context, pursuant to Article 31(2) of the Vienna Convention, the Panel considered "the terms of relevant aspects of the EC Schedule", namely, the "other terms" contained in heading 02.10 of the EC Schedule, the structure of Chapter 2 of the EC Schedule, as well as "other parts of the EC Schedule".  The Panel then proceeded to consider whether there are any other agreements or instruments that qualify as "context" under Article 31(2) of the Vienna Convention;  in that category, the Panel examined the Harmonized System as well as the Schedules of WTO Members other than the European Communities.  The Panel concluded, overall, that its analysis of the "context" of the term "salted" did not "add[] to [the] conclusions that [it had already drawn] regarding the ordinary meaning of the term 'salted'", and that the context of that term did not "indicate that [the] concession [in heading 02.10 of the EC Schedule] is necessarily characterized by the notion of long-term preservation".

190.
The European Communities, on the one hand, and Brazil and Thailand, on the other hand, appeal from this finding, as well as aspects of the Panel's reasoning concerning the context of the term "salted".  In essence, the European Communities argues that various elements of the context of the term "salted" indicate that the term is characterized by the notion of "preservation".  The European Communities also argues that, contrary to the Panel's finding, the structure of Chapter 2 of the Harmonized System "makes it clear" that the term "salted" refers to "preservation".  In contrast, Brazil and Thailand argue that these same contextual elements show clearly that the term "salted" is characterized by the notion of "preparation".

191.
In addressing these arguments, we will first define what constitutes "context".  Subsequently, we will analyze the meaning of the term "salted" in its context.

1.
What Constitutes Context for Interpreting the Term "Salted" in Heading 02.10 of the EC Schedule?

192.
At the outset, we recall the customary rules of treaty interpretation codified in Articles 31(1), 31(2), and 31(3) of the Vienna Convention:

General rule of interpretation


1. 
A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose.


2. 
The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its preamble and annexes:



(a) 
any agreement relating to the treaty which was made between all the parties in connection with the conclusion of the treaty;



(b) 
any instrument which was made by one or more parties in connection with the conclusion of the treaty and accepted by the other parties as an instrument related to the treaty.  


3.
There shall be taken into account, together with the context:



(a)
any subsequent agreement between the parties regarding the interpretation of the treaty or the application of its provisions;  



(b)
any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation;



(c)
any relevant rules of international law applicable in the relations between the parties. (emphasis added)
193.
It is clear from these provisions that the context of the term "salted" in heading 02.10 consists of the immediate, as well as the broader, context of that term.  The immediate context is the other terms of the product description contained in heading 02.10 of the EC Schedule.  The broader context includes the other headings in Chapter 2 of the EC Schedule, as well as other WTO Member Schedules.

194.
The Panel addressed the question whether the Harmonized System constituted "context" for interpreting the term "salted" in heading 02.10 of the EC Schedule.  * * *

195.
The Harmonized System is not, formally, part of the WTO Agreement, as it has not been incorporated, in whole or in part, into that Agreement.  Nevertheless, the concept of "context", under Article 31, is not limited to the treaty text—namely, the WTO Agreement—but may also extend to "any agreement relating to the treaty which was made between all the parties in connection with the conclusion of the treaty", within the meaning of Article 31(2)(a) of the Vienna Convention, and to "any instrument which was made by one or more parties in connection with the conclusion of the treaty and accepted by the other parties as an instrument related to the treaty", within the meaning of Article 31(2)(b) of the Vienna Convention.  Moreover, should the criteria in Article 31(3)(c) be fulfilled, the Harmonized System may qualify as a "relevant rule[] of international law applicable in the relations between the parties".

196.
The Panel noted that the membership of the Harmonized System is "extremely broad" and includes the "vast majority of WTO Members".  The Panel also pointed out, and no participant to this proceeding contested, that "the [Harmonized System] was used as a basis for the preparation of the Uruguay Round GATT schedules".  The Appellate Body made a similar observation in EC – Computer Equipment, a report on which the Panel relied.

197.
We note that, in 1983, the GATT Contracting Parties took a Decision setting out guidelines and "special procedures" to facilitate the "wide adoption of the Harmonized System";  later, in 1991, they took a Decision on Procedures to Implement Changes in the Harmonized System.  The close link between the Harmonized System and the WTO agreements is also clear.  A number of WTO agreements that resulted from the Uruguay Round negotiations use the Harmonized System for specific purposes;  the Agreement on Rules of Origin (in Article 9), the Agreement on Subsidies and Countervailing Measures (in Article 27), and the Agreement on Textiles and Clothing (in Article 2 and the Annex thereto) refer to the Harmonized System for purposes of defining product coverage of the agreement or the products subject to particular provisions of the agreement.  

198.
This close link to the Harmonized System is particularly true for agricultural products.  Annex 1 to the  Agreement on Agriculture, which forms an integral part of that Agreement , defines the product coverage of that Agreement by reference to headings of the Harmonized System, both at the level of whole chapters and at the four-digit level in respect of specific products.  Moreover, it is undisputed that the Uruguay Round tariff negotiations for agricultural products were held on the basis of the Harmonized System and that all WTO Members have followed the Harmonized System in their Schedules to the GATT 1994 with respect to agricultural products. 

199.
The above circumstances confirm that, prior to, during, as well as after the Uruguay Round negotiations, there was broad consensus among the GATT Contracting Parties to  use  the Harmonized System as the basis for their WTO Schedules, notably with respect to agricultural products.  In our view, this consensus constitutes an "agreement" between WTO Members "relating to" the  WTO Agreement  that was "made in connection with the conclusion of" that Agreement, within the meaning of Article 31(2)(a) of the Vienna Convention.  As such, this agreement is "context" under Article 31(2)(a) for the purpose of interpreting the WTO agreements, of which the EC Schedule is an integral part.  In this light, we consider that the Harmonized System is relevant for purposes of interpreting tariff commitments in the WTO Members' Schedules.

200.
We now turn to determine the meaning of the term "salted" in the light of the context provided by WTO law and the Harmonized System.  

2.
The Meaning of the Term "Salted" in Heading 02.10 of the EC Schedule, Considered in its Context

* * *

208.
[T]he question before us can be subdivided into the following two questions:  (i) does the term "salted" in heading 02.10, when considered in its context, indicate that meat to which salt has been added (such that the character of the product has been altered) is to be considered as "salted", even if such salting does  not  place such meat in a state of "preservation"?  or (ii) must the salting be such as to place the meat in a state of "preservation"?  In our view, a positive answer to the first question would mean that heading 02.10 is found to  include "salted" meat that  has not  been "salted" sufficiently to be placed in a state of "preservation", as well as  meat that  has  been "salted" to place it in a state of "preservation".  In contrast, a positive answer to the second question suggests a reading of heading 02.10 that includes only meat that has been placed in a state of "preservation" by salting, and excludes other "salted" meat.

209.
Therefore, we need to determine whether the context of the term "salted"—or other elements of the customary rules of treaty interpretation—require or permit a reading of the term "salted" in heading 02.10 of the EC Schedule more narrowly than the ordinary meaning of that term suggests;  that is to say, that the customary rules of treaty interpretation other than "ordinary meaning" indicate that "salting" under heading 02.10 contemplates exclusively the notion of "preservation".


(a)
The Terms of Heading 02.10 Other than "Salted"

210.
With these considerations in mind, we turn to the terms other than "salted" in heading 02.10 of the EC Schedule.  

211.
We share the European Communities' disagreement with the Panel's interpretation of the term "in brine".  The Panel held that the notion of "preservation" does not appear in the dictionary definitions of "in brine".  However, we note that the dictionary definition of the term "brine" is "water saturated or strongly impregnated with salt; salt water".  Given that the concept "preservation", as stated by the Panel, appears in the dictionary definition for the term "salted", the term "brine" must include the concept of preservation.  We, therefore, are of the view that the term "in brine" does contemplate "preservation".

212.
At the same time, we are not convinced that the terms "dried, in brine and smoked" refer exclusively  to the concept of "preservation".  We note that the dictionary meaning of the term "to dry" is, in relevant part, "to remove the moisture from by wiping, evaporation, draining;  preserve (food, etc.) by the removal of its natural moisture";  in turn, the dictionary meaning of the term "to smoke" is to "dry or cure (meat, fish, etc.) by exposure to smoke".  The ordinary meanings of these terms suggest that the relevant processes can be applied to meat in various ways and degrees of intensity, thereby producing different effects on the meat, effects that may or may not place the meat in a state of "preservation".  Nor are we persuaded by the European Communities' argument that the terms "dried" and "smoked", in the present context, "concern [exclusively] means to preserve".  It is clear from the evidence on the record that, while the processes mentioned in heading 02.10—"salted, dried, in brine and smoked"—may include the notion of "preservation", these processes are also used extensively to confer special characteristics on meat products.  Similar reasoning may also be valid with respect to the term "smoked".

213.
We, therefore, do not agree with the European Communities that the terms of heading 02.10 of the EC Schedule other than "salted", considered alone or together, suggest that the term "salted" must be read as referring  exclusively  to products that have a level of salt content sufficient to ensure "preservation" by salting.  

(b)
The Structure of Chapter 2 of the EC Schedule and the Harmonized System and the Relevant Notes Thereto
214.
We now turn to consider whether the structure of Chapter 2 of the EC Schedule and the Harmonized System support a reading of heading 02.10 as referring exclusively to processes of "preservation".  We note that, among the headings of Chapter 2 other than heading 02.10, heading 02.07 is of particular relevance, given that the European Communities argues that the products at issue are properly classified under that heading.  We recall that, pursuant to the principle of effective treaty interpretation, it is the task of the treaty interpreter to give meaning to all the terms of the treaty.  We will examine whether such a reading can be derived from the relevant Notes to the Harmonized System; the Notes of relevance in this context are the Chapter Note to Chapter 16 , the Explanatory Note to Chapter 2 , and the Explanatory Note to heading 02.10.

* * *

217.
We note that heading 02.10 does not make reference to refrigeration.  By contrast, other headings of Chapter 2—that is, headings 02.01 to 02.09—refer to freezing and chilling.  The European Communities argues that (i) this circumstance implies that refrigeration is of "little or no importance" for heading 02.10, and that (ii) the reason for this is that these products are "preserved" by the processes mentioned in heading 02.10.  The European Communities uses this argument to support its view that heading 02.10 covers exclusively  meats that have been "preserved" by the processes referred to in that heading. 

218.
We agree with the participants that the reason heading 02.10 does not refer to refrigeration is that refrigeration is of "little or no importance" for that heading.  In our view, whether a product has been frozen or not will not influence whether that product falls under heading 02.10.  At the same time, we do not agree with the European Communities that the fact that heading 02.10 does not refer to refrigeration leads to the conclusion that meat falling under heading 02.10 must, necessarily, have been  preserved  by one of the processes referred to in that heading and that, as a result, heading 02.10 covers  exclusively  meats that have been "preserved" by the processes referred to in that heading.  In other words, it does not follow from the absence of refrigeration in the text of heading 02.10 that the processes referred to in heading 02.10 must  necessarily  place the meat in a state of "preservation".  Furthermore, as we explain below, the Chapter Note to Chapter 16 and the Explanatory Note to heading 02.10 confirm that Chapter 2 covers both preserved and prepared products.

219.
We turn next to consider certain Chapter and Explanatory Notes to the Harmonized System that also form part of the context for purposes of interpreting terms in the EC Schedule.

220.
The Panel referred to the Explanatory Note to heading 02.10 of the Harmonized System, which provides:

This heading applies to all kinds of meat and edible meat offal which have been  prepared as described in the heading, other than pig fat, free of lean meat, and poultry fat, not rendered or otherwise extracted (heading 02.09)[.] (emphasis added)

221.
The Panel also considered the Chapter Note to Chapter 16, which excludes from Chapter 16 products that are "prepared or preserved" by the processes specified, inter alia, in Chapter 2.

* * *

224.
At the outset, we agree with Thailand that the Panel incorrectly characterized the Note to Chapter 16 as an "Explanatory Note", rather than as a "Chapter Note".  We also agree with the general proposition that the Chapter Notes to the Harmonized System, which are binding, may have greater probative value than the Explanatory Notes to the Harmonized System, which are non-binding.  However, we do not believe that the inaccurate characterization of the Note "undermin[es]" the Panel's overall analysis of the Notes to the Harmonized System, as claimed by Thailand.  Indeed, Thailand has not explained how the Panel's analysis would have been different had the Panel correctly characterized the Note at issue as a "Chapter Note".  Nor is it clear to us how the Panel's conclusion with respect to the term "salted" in heading 02.10 would have changed by assigning greater weight to the Chapter Note to Chapter 16.
225.
We also agree with Brazil and Thailand that the Explanatory Note to heading 02.10—which refers to meat that has been "prepared", but does not mention "preserved"—suggests that heading 02.10 is characterized by the notion of "preparation".  Brazil and Thailand argue that products subject to one of the processes referred to in heading 02.10, but not necessarily placed in a state of "preservation" by application of these processes, would fall under heading 02.10.  Such a conclusion, therefore, would preclude a reading of the term "salted" as suggested by the European Communities, namely, as referring exclusively to meat that has been "salted" so as to place the meat in a state of "preservation".  The reading suggested by Brazil and Thailand would appear to be supported by the fact that other Notes to the Harmonized System (most importantly, the Chapter Note to Chapter 16) use the terms "prepared", "preserved", and "preservation", suggesting that the use of the term "prepared" alone, without reference to "preserved", in the Explanatory Note to heading 02.10, is not inadvertent.  

226.
At the same time, we also observe that the Notes to the Harmonized System do not provide a definition of the terms "preparation" or "preservation".  Nor do the Notes suggest that the two terms could not operate in combination and that they are mutually exclusive.  The terms "preparation" and "preservation" do not encompass all products falling under Chapter 2, because "fresh" meat cannot be characterized as "prepared" meat.  Moreover, the Harmonized System contains, in other sections, references to "preparation" and "preservation" in the text of the headings, as opposed to only in the Notes.  It seems to us that, where the Harmonized System considers that these terms control the definition of the scope of a heading, it will use them expressly.  In our view, the terms "preparation" and "preservation", when found in the Explanatory Notes rather than in the text of the heading, need not be read as dispositive and necessarily mutually exclusive.

227.
Turning to the content of the Explanatory Note to Chapter 2, we are of the view that the Panel should have taken into account explicitly this Note.  We observe that the Note provides that meat that has been "packed with salt as a temporary preservative during transport" qualifies as "fresh meat" (under heading 02.07).  The Note suggests that mere presence of salt does  not  imply that the meat falls under heading 02.10 as "salted" meat.

228.
However, the fact that, pursuant to that Note, meat "packed with salt as a temporary preservative during transport" is considered "fresh" (under heading 02.07), rather than as "salted" meat (under heading 02.10), does not lead to the conclusion suggested by the European Communities, namely, that the term "salted" refers exclusively to meat that has been "preserved" by salting.  Hence, we are of the view that the Explanatory Note to Chapter 2 is not conclusive with respect to the question whether the term "salted", in heading 02.10, refers  exclusively  to meat that has been "preserved" by salting and does not include meat merely "prepared" by salting.

229.
As a result, we conclude that the Harmonized System and the relevant Chapter and Explanatory Notes thereto do not support the view that heading 02.10 is characterised  exclusively  by the concept of preservation.  Furthermore, the term "salted" in heading 02.10, when considered in its context, suggests that meat to which salt has been added, so that its character has been altered, will be "salted" within the meaning of heading 02.10, even if such salting does not place such meat in a state of "preservation".  Heading 02.10 of the Harmonized System, read in its context, suggests that it is neither limited to, nor excludes, meat that is "prepared" by salting or that has been "preserved" by salting.  Specifically, for resolving this dispute, heading 02.10 does not contain a  requirement  that salting must, by itself, ensure "preservation".

* * *

IX.
Object and Purpose

236.
We next discuss whether the Panel erred in finding that an interpretation of the term "salted" in the tariff commitment under heading 02.10 of the EC Schedule, as including the criterion of long-term preservation, "could undermine the object and purpose of security and predictability", which underlie both the WTO Agreement and the GATT 1994.

A.
Object and Purpose of the Treaty or of a Particular Treaty Provision

238.
We begin our analysis with the question whether the Panel incorrectly distinguished between the object and purpose of the treaty and that of its individual provisions.  It is well accepted that the use of the singular word "its" preceding the term "object and purpose" in Article 31(1) of the Vienna Convention indicates that the term refers to the treaty as a whole;  had the term "object and purpose" been preceded by the word "their", the use of the plural would have indicated a reference to particular "treaty terms".  Thus, the term "its object and purpose" makes it clear that the starting point for ascertaining "object and purpose" is the treaty itself, in its entirety.  At the same time, we do not believe that Article 31(1) excludes taking into account the object and purpose of particular treaty terms, if doing so assists the interpreter in determining the treaty's object and purpose on the whole.  We do not see why it would be necessary to divorce a treaty's object and purpose from the object and purpose of specific treaty provisions, or vice versa.  To the extent that one can speak of the "object and purpose of a treaty provision", it will be informed by, and will be in consonance with, the object and purpose of the entire treaty of which it is but a component.

239.
Having said this, we caution against interpreting WTO law in the light of the purported "object and purpose" of specific provisions, paragraphs or subparagraphs of the WTO agreements, or tariff headings in Schedules, in isolation from the object and purpose of the treaty on the whole.  Even if, arguendo, one could rely on the specific "object and purpose" of heading 02.10 of the EC Schedule in isolation, we would share the Panel's view that "one Member's unilateral object and purpose for the conclusion of a tariff commitment cannot form the basis" for an interpretation of that commitment, because interpretation in the light of Articles 31 and 32 of the Vienna Convention  must focus on ascertaining the common intentions of the parties.

* * *

B.
Did the Panel Rely on "Expansion of Trade" as an Interpretative Principle?

241.
We note that the Panel deduced the object and purpose of the WTO Agreement and the GATT 1994 from the preambles and from Appellate Body statements.  The Panel referred to the Appellate Body statement in Argentina – Textiles and Apparel  that "a basic object and purpose of the GATT 1994, as reflected in Article II, is to preserve the value of tariff concessions negotiated by a Member with its trading partners, and bound in that Member's Schedule."  The Panel found that:

[t]aken together, the relevant aspects of the WTO Agreement and the GATT 1994 indicate that concessions made by WTO Members should be interpreted so as to further the general objective of the expansion of trade in goods and the substantial reduction of tariffs.  ... In other words, the terms of a concession should not be interpreted in such a way that would disrupt the balance of concessions negotiated by the parties.  Finally, the interpretation must ensure the security and predictability of the reciprocal and mutually advantageous arrangements manifested in the form of concessions. (emphasis added)

242.
The European Communities argues on appeal that the Panel erred in finding that "concessions made by WTO Members should be interpreted so as to further the general objective of the expansion of trade in goods and the substantial reduction of tariffs."

243.
In our view, a careful reading of the phrasing used by the Panel reveals that it did not, as the European Communities asserts, develop an "interpretative principle directing Panels to bias towards the reduction of tariff commitments".  We note that, in the sentence that followed, the Panel qualified the statement challenged by the European Communities by stating that "such an interpretation is limited by the condition that arrangements entered into by Members be reciprocal and mutually advantageous."  This sentence underscores the Panel's view that trade liberalization is achieved through negotiations for mutual benefit.  Indeed, the Panel concluded that its interpretation should be governed by the object and purpose of maintaining the security and predictability of reciprocal market access arrangements manifested in tariff concessions, an objective endorsed by the European Communities.  Thus, we do not believe that the Panel relied on trade expansion and tariff reduction as an interpretative principle.  In fact, the Panel focused its "object and purpose" interpretation on the principles of security and predictability of tariff concessions.  Moreover, we agree with the Panel that "the security and predictability of 'the reciprocal and mutually advantageous arrangements directed to the substantial reduction of tariffs and other barriers to trade' is an object and purpose of the WTO Agreement, generally, as well as of the GATT 1994."  

C.
Does a Criterion of "Preservation" Undermine the Security and Predictability of Tariff Concessions?

244.
In addition, the European Communities appeals the Panel finding that:

... the lack of certainty associated with the application of the criterion of long-term preservation with respect to the concession contained in heading 02.10 of the EC Schedule ... could undermine the object and purpose of security and predictability [of the reciprocal and mutually advantageous arrangements [that] must be preserved], which lie[] at the heart of the WTO Agreement and the GATT 1994.

245.
The European Communities contends that the Panel misrepresented the criterion of preservation, because EC Regulation 1223/2002 and EC Decision 2003/97/EC do not, in fact, apply a "criterion of long-term preservation" but, instead, treat chicken cuts with a salt content of up to 3 per cent as falling under heading 02.07 rather than heading 02.10.

246.
We agree with the Panel that, in characterizing a product for purposes of tariff classification, it is necessary to look exclusively at the "objective characteristics" of the product in question when presented for classification at the border.  At the same time, we note that the European Communities provides examples indicating that product descriptions including a criterion of "preservation" may qualify as "objective characteristics" under the Harmonized System.  The European Communities considers that, accordingly, the criterion of preservation is not intrinsically uncertain, given its use in other parts of the Harmonized System.  In this sense, we consider that the Harmonized System does not preclude the use of a criterion of preservation, as such, provided that the conditions mentioned in paragraph 230 above are met.  Therefore, the application of such a criterion would not necessarily be in conflict with the objectives of security and predictability of the WTO Agreement  and the GATT 1994 (including Schedules of tariff commitments).  

242.
Turning to the facts of this case, we recall the Panel's statement that the European Communities had never explained what it meant exactly, for purposes of heading 02.10, by "'long-term preservation' in practice".  The Panel was satisfied that it could be ascertained through laboratory analyses whether a salted and frozen product was preserved for the long-term.  However, it was unclear to the Panel whether preservation for the long-term had to be the result of salting, or freezing, or a combination of the two.  The European Communities submits on appeal that there are no such practical problems, either with respect to the products at issue (which have not been claimed to be preserved) or for a customs official with access to tools of analysis and for whom the highly traditional products under heading 02.10 are recognizable and familiar.  According to the European Communities, if a product has been "frozen" within the meaning of heading 02.07, it will still be classified under heading 02.10 of the EC Schedule as a "salted" product, provided that the salting ensures "preservation" within the meaning of EC Regulation 1223/2002 and EC Decision 2003/97/EC.

248.
  Although the European Communities clarifies that, for purposes of heading 02.10 of the 
EC Schedule, preservation has to be the result of the processes mentioned in that heading and not of the processes listed under heading 02.07 (namely, chilling, freezing), it does not explain how, in respect of frozen and salted meat, the preservation effect of the processes listed in heading 02.10 could be distinguished from the processes listed in heading 02.07.   Therefore, we share the Panel's concern about the lack of certainty in the application of the preservation criterion used by the European Communities regarding the tariff commitment under heading 02.10 of the EC Schedule.

249.
In the light of these considerations, we see no reason to disturb the Panel's finding, in paragraph 7.328 of the Panel Reports, that "the lack of certainty associated with the application of the criterion of long-term preservation with respect to the concession contained in heading 02.10 of the EC Schedule ... could undermine the object and purpose of security and predictability, which [underlie] both the WTO Agreement and the GATT 1994."

D.
Was Heading 02.10 Intended to Cover Frozen (Salted) Poultry Meat?

250.
Finally, the European Communities submits that the Panel ignored its argument that heading 02.10 did not have the object and purpose, when negotiated, of securing market access arrangements on frozen salted poultry meat.  In this respect, the Panel ruled that it was not authorized "to consider the European Communities' unilateral object and purpose when it concluded its Schedule in interpreting the concession contained in heading 02.10 of the EC Schedule".  We agree with the Panel that a treaty interpreter must ascertain the common intentions of the parties and that these "common intentions cannot be ascertained on the basis of the subjective and unilaterally determined 'expectations' of one of the parties to a treaty."  In our view, the European Communities' argument pertains to the "subjective views as to what [was] the agreement reached during tariff negotiations", because we see no indication in the Panel record showing that it was a "commonly shared view" of the parties to exclude frozen (salted) poultry meat from the product scope covered by heading 02.10 of the EC Schedule.  Consequently, we find the Panel made no error in this regard.  

X.
Subsequent Practice

251.
The European Communities appeals the Panel's finding that the European Communities' practice, between 1996 and 2002, of classifying the products at issue under heading 02.10 of the EC Schedule amounts to "subsequent practice" within the meaning of Article 31(3)(b) of the Vienna Convention, which provides:


3.
There shall be taken into account, together with the context:






...



(b) 
any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation[.]

252.
In reaching its conclusion, the Panel found it "reasonable to rely upon EC classification practice alone in determining whether or not there is 'subsequent practice' that 'establishes the agreement' of WTO Members within the meaning of Article 31(3)(b)".  For the Panel, it made "practical sense" that the classification practice of the importing Member "whose schedule is being interpreted" is important, because WTO Schedules are "particular to each WTO Member".  The Panel found "a reasonable indication of consistent practice" by the European Communities, between 1996 and 2002, of classifying imports of the products at issue under heading 02.10.  In addition, the Panel examined evidence of classification practice regarding imports into and exports from Brazil and Thailand, and imports into and exports from the third parties, namely, China and the United States, but found this classification practice "inconsistent" or of "limited usefulness".  

* * *

254.
This issue raises the following questions:  (i) what may qualify as "practice"?  (ii) how does one establish the agreement of the parties who have not engaged in the practice at issue?  and (iii) was there "consistency" of relevant practice by the European Communities and other WTO Members? 

A.
What May Qualify as Practice?

255.
At the outset, we observe that "subsequent practice" in the application of a treaty may be an important element in treaty interpretation because "it constitutes objective evidence of the understanding of the parties as to the meaning of the treaty".

256.
The Appellate Body found, in Japan – Alcoholic Beverages II, that "subsequent practice" within the meaning of Article 31(3)(b) entails a:

... "concordant, common and consistent" sequence of acts or pronouncements which is sufficient to establish a discernible pattern implying the agreement of the parties [to a treaty] regarding its interpretation.

257.
In  US – Gambling, the Appellate Body clarified that establishing "subsequent practice" within the meaning of Article 31(3)(b) involves two elements:

... (i) there must be a common, consistent, discernible pattern of acts or pronouncements;  and (ii) those acts or pronouncements must imply agreement  on the interpretation of the relevant provision. (original emphasis)

258.
The Panel considered that the main question in the case at hand was whether "common" and "concordant" practice "necessarily means that all WTO Members must have engaged in a particular practice in order for it to qualify as 'subsequent practice' ... or whether the practice of a sub-set of the entire WTO-membership, including the practice of one Member only, may suffice."  The Panel noted that the International Law Commission ("ILC") had stated that:

The [original text of Article 31(3)(b) of the Vienna Convention] spoke of a practice which "establishes the understanding of all the parties".  By omitting the word "all" [in the final text], the Commission did not intend to change the rule.  It considered that the phrase "the understanding of the parties" necessarily means the "parties as a whole".  It omitted the word "all" merely to avoid any possible misconception that every party must individually have engaged in the practice where it suffices that it should have accepted the practice. (emphasis added)

The Panel inferred from this statement that "it is not necessary to show that  all  signatories to a treaty must have engaged in a particular practice in order for it to qualify as subsequent practice under Article 31(3)(b)".  Rather, "it may be sufficient to show that all parties to the treaty have accepted the relevant practice."

259.
We share the Panel's view that not each and every party must have engaged in a particular practice for it to qualify as a "common" and "concordant" practice.  Nevertheless, practice by some, but  not all  parties is obviously not of the same order as practice by only one, or very few parties.  To our mind, it would be difficult to establish a "concordant, common and discernible pattern" on the basis of acts or pronouncements of one, or very few parties to a multilateral treaty, such as the WTO Agreement.  We acknowledge, however, that, if only some WTO Members have actually traded or classified products under a given heading, this circumstance may reduce the availability of such "acts and pronouncements" for purposes of determining the existence of "subsequent practice" within the meaning of Article 31(3)(b).

260.
We turn next to the question of whose practice is relevant to establish agreement on the interpretation of the relevant provision.  For the Panel, the classification practice of the importing Member "whose Schedule is being interpreted" is critical for purposes of establishing "subsequent practice" regarding a tariff concession, because WTO Schedules are "particular to each WTO Member".  Moreover, the European Communities was the only Member that actually imported the products covered by the measures challenged in this case.  Therefore, the Panel found it "reasonable [in this case] to rely upon EC classification practice alone in determining whether or not there is 'subsequent practice' that 'establishes the agreement' of WTO Members within the meaning of Article 31(3)(b)".

* * *

264.
In our view, * * * EC Regulation 535/94 may be relevant as evidence of what might have been agreed between WTO Members for the tariff commitment under heading 02.10 of the European Communities' WTO Schedule, within the flexibility conferred by the Harmonized System.  This, however, does not render the classification practice of other WTO Members in relation to heading 02.10,  per se, irrelevant.

265.
We acknowledge that we are concerned here with the interpretation of a tariff commitment contained in the WTO Schedule of the European Communities that, according to Article II:7 of the GATT 1994, forms an "integral part" of the WTO Agreement, as do all Members' WTO Schedules.  In EC – Computer Equipment, the Appellate Body found that:  

... the fact that Members" Schedules are an integral part of the GATT 1994 indicates that, while each Schedule represents the tariff commitments made by one Member, they represent a common agreement among all  Members. (original emphasis)

The Appellate Body also stated in that appeal that:

The purpose of treaty interpretation is to establish the common intention of the parties to the treaty.  To establish this intention, the prior practice of only one of the parties may be relevant, but it is clearly of more limited value than the practice of all parties.  In the specific case of interpretation of a tariff concession in a Schedule, the classification practice of the importing Member, in fact, may be of great importance.  However, the Panel was mistaken in finding that the classification practice of the United States was not relevant. (original emphasis)

266.
The Appellate Body made these statements in the context of an interpretation pursuant to Article 32 of the Vienna Convention, but, as the Panel put it, these statements "confirm[] the importance of the classification practice of the importing Member whose schedule is being interpreted [but] also indicate[] that the classification practice of other WTO Members, including the exporting Member's practice, may be relevant."  In our view, these statements cannot be read to justify exclusive reliance on the importing Member's classification practice.  Therefore, we fail to see how the Panel's finding that it was "reasonable to rely upon EC classification practice alone in determining whether or not there is 'subsequent practice' that 'establishes the agreement' of WTO Members within the meaning of Article 31(3)(b)" can be reconciled with these statements of the Appellate Body in EC – Computer Equipment.

267.
We now turn to another aspect of the Panel's finding on subsequent practice, namely, what product range is relevant for purposes of establishing "subsequent practice" in this case.***

268.
We have already noted that this dispute concerns the interpretation of the tariff commitment under heading 02.10 of the EC Schedule.  In particular, it is the interpretation of the term "salted" in heading 02.10 that is at the heart of this dispute.  Therefore, what is relevant for purposes of examining "subsequent practice" in this case is the classification practice relating to the entire range of salted meat products classifiable under heading 02.10, and not only the classification practice relating to the subset of such products covered by the measures challenged in this dispute.  As the European Communities contends that the products at issue in this case are properly classified under heading 02.07, practice of classifying products containing salt under other headings of Chapter 2, especially heading 02.07, may also be relevant.

269.
[W] ith the exception of a BTI from Spain relating to dried and salted ham, the Panel limited its analysis to the classification practice relating to salted chicken cuts with a salt content of between 1.2 and 3 per cent, the products covered by the measures it had determined to be within its terms of reference.  However, it is undisputed that salted meat products other than chicken cuts with a salt content of 1.2 to 3 per cent are also subject to heading 02.10 of the EC Schedule.  The limitation in the Panel's terms of reference to measures covering the products at issue did not justify the Panel excluding the examination of the classification practice relating to other salted meat products classifiable under heading 02.10 (or relevant alternative headings such as heading 02.07) in its analysis of "subsequent practice".  

279.
In our view, as the Panel examined only a subset of salted meat products classifiable under heading 02.10, and it did not examine classification practice with respect to alternative headings such as heading 02.07, it could not draw valid conclusions as to the existence of "subsequent practice" establishing the agreement of the parties within the meaning of Article 31(3)(b) with respect to all salted meat products potentially covered by the tariff commitment under heading 02.10 of the EC Schedule.

B.
How Does One Establish Agreement of Parties that Have Not Engaged in a Practice?

280.
We recall that, under Article 31(3)(b), agreement of the parties regarding interpretation of a treaty term must be established.  This raises the question how to establish agreement of those parties that have not engaged in a practice.  According to the Panel, acceptance "deduced from a party's reaction or lack of reaction to the practice" of another Member is sufficient to establish the agreement of treaty parties regarding the interpretation of a provision.  The Panel held that, as other WTO Members did not "protest" against the European Communities' classification practice from 1996 to 2002—whereby the products at issue were classified under heading 02.10—they can be presumed to have accepted it.

281.
We agree with the Panel that, in general, agreement may be deduced from the affirmative reaction of a treaty party.  However, we have misgivings about deducing, without further inquiry, agreement with a practice from a party's "lack of reaction".  We do not exclude that, in specific situations, the "lack of reaction" or silence by a particular treaty party may, in the light of attendant circumstances, be understood as acceptance of the practice of other treaty parties.  Such situations may occur when a party that has not engaged in a practice has become or has been made aware of the practice of other parties (for example, by means of notification or by virtue of participation in a forum where it is discussed), but does not react to it.  However, we disagree with the Panel that "lack of protest" against one Member's classification practice by other WTO Members may be understood, on its own, as establishing agreement with that practice by those other Members.  Therefore, the fact that Brazil and Thailand, having actually exported the products at issue, may have accepted the European Communities' import classification practice under heading 02.10, is not dispositive of whether other Members with actual or potential trade interests have also accepted that practice.  We, therefore, disagree with the Panel that "subsequent practice" under Article 31(3)(b) has been established by virtue of the fact that the Panel "[had] not been provided any evidence to indicate that WTO Members protested against the EC classification practice in question from 1996 - 2002".

* * *

C.
Was there "Consistency" of Customs Classification Practice in this Case?

274.
Our next task is to consider the Panel's conclusion that there was evidence of a "consistent, common and discernible pattern" of classification under heading 02.10 of the EC Schedule during the period 1996 to 2002.  The Panel found "a reasonable indication of consistent practice" by the European Communities between 1996 and 2002 on the basis of the classification of imports of the products at issue under heading 02.10.  In addition, the Panel examined evidence of classification practice regarding imports into and exports from Brazil and Thailand, and imports into and exports from the third parties, namely, China and the United States, but found that this evidence was of limited probative value.

275.
However, in view of the fact that we disagreed above with several aspects of the interpretation and application by the Panel of the requirements of Article 31(3)(b), we do not believe that it is necessary for us to examine whether there was "consistency" of the European Communities' classification practice between 1996 and 2002 so as to establish "subsequent practice" within the meaning of Article 31(3)(b).  Even if we were to agree with the Panel that the European Communities consistently classified the "products at issue" under heading 02.10 of the EC Schedule, between 1996 and 2002, this would not change our view with respect to the Panel's interpretation and application of Article 31(3)(b).

D.
Conclusion

276. For the reasons set out above, we reverse the Panel's interpretation and application of the concept of "subsequent practice" within the meaning of Article 31(3)(b) of the Vienna Convention * * *.

XI.
Interpretation of the EC Schedule in the Light of Article 32 of the Vienna Convention
A.
Introduction
277.
After summarizing the "preliminary conclusions" of its interpretative analysis of the term "salted" in the tariff commitment under heading 02.10 of the EC Schedule in the light of Article 31 of the Vienna Convention, the Panel [turned to supplementary means of interpretation pursuant to Article 32 of the Convention to confirm that the products at issue were covered by heading 02.10.]

278.
The Panel structured its analysis under Article 32 as follows.  It looked first at "preparatory works", and then continued with "circumstances of the conclusion of the EC Schedule".  It interpreted the concept of "circumstances of [a treaty's] conclusion" in respect of its substantive and temporal scope.  Having completed this general interpretation of "circumstances", the Panel considered the relevance, for the interpretation of the term "salted" in heading 02.10 in the EC Schedule, of certain legal instruments of the European Communities (specifically, EC Regulation 535/94, the Dinter and Gausepohl judgments of the ECJ, and the Explanatory and Additional Notes to the European Communities' customs legislation) and the classification practice of the European Communities.  [The Panel concluded that the supplementary means of interpretation considered under Article 32 of the Vienna Convention confirmed its preliminary conclusions.]

281.
We recall that, above, we concluded that the term "salted" in heading 02.10, read in the context of the Harmonized System, does not contain a requirement that salting must, by itself, ensure "preservation".  At the same time, we have found that the Harmonized System does not, as such, preclude the use of this criterion for purposes of classification and that Members have the flexibility to negotiate particular tariff commitments within the parameters required by the Harmonized System.  The purpose of our analysis under Article 32 is, ultimately, to ascertain whether WTO Members have agreed on the preservation criterion advanced by the European Communities with respect to the tariff commitment under heading 02.10 of the EC Schedule.

B.
The Concept of "Circumstances of the Conclusion of a Treaty"

282.
We begin our analysis by pointing out that the means of interpretation listed in Article 32 are supplementary means to be resorted to when interpretation in the light of Article 31 leaves the meaning of a treaty provision ambiguous or obscure, or, in order to confirm the meaning resulting from the application of the interpretation methods listed in Article 31.  In this regard, we recall that the Appellate Body recognized in EC – Computer Equipment that:

... the classification practice in the European Communities during the Uruguay Round [was] part of 'the circumstances of [the] conclusion' of the WTO Agreement and may be used as a supplementary means of interpretation within the meaning of Article 32 of the Vienna Convention.

283.
We stress, moreover, that Article 32 does not define exhaustively the supplementary means of interpretation to which an interpreter may have recourse.  It states only that they include the preparatory work of the treaty and the circumstances of its conclusion.  Thus, an interpreter has a certain flexibility in considering relevant supplementary means in a given case so as to assist in ascertaining the common intentions of the parties.

* * *

1.
The Concept of "Circumstances"
* * *

288.
We turn first to the European Communities' argument that, for an "event, act or instrument" to qualify as a "circumstance of the conclusion of a treaty", it "must have directly influenced the common intentions of parties, that is, all parties to a treaty" when they "were actually drafting the text".  According to the European Communities, in the absence of such a "direct link", any event, act, or instrument does not amount to a "circumstance" within the meaning of Article 32.  The European Communities relies on the opinion of Yasseen who, in his work, L'interprétation des Traités d'après la Convention de Vienne sur le Droit des Traités, defines "circumstances of conclusion" as the historical background that "comprises the collection of events which led the parties to conclude the treaty  in order to maintain or confirm the status quo, or to bring about an alteration made necessary by a new situation".  The European Communities infers from this statement that something that has not directly influenced the conclusion of the treaty cannot be a "circumstance" of conclusion;  nor does something that has not influenced all  the parties to the treaty qualify as such a "circumstance".  The European Communities also relies on the Appellate Body's statement in  EC – Computer Equipment  that "the purpose of treaty interpretation is to establish the common intentions of the parties" in support of its position that a circumstance must have directly influenced the common intentions of the parties.

289.
Although we do not disagree with the general proposition by Yasseen, we do not agree with the European Communities that a "direct link" to the treaty text and "direct influence" on the common intentions must be shown for an event, act, or instrument to qualify as a "circumstance of the conclusion" of a treaty under Article 32 of the Vienna Convention.  An "event, act or instrument" may be relevant as supplementary means of interpretation not only if it has actually influenced a specific aspect of the treaty text in the sense of a relationship of cause and effect;  it may also qualify as a "circumstance of the conclusion" when it helps to discern what the common intentions of the parties were at the time of the conclusion with respect to the treaty or specific provision.  Moreover, the European Communities has taken the Appellate Body statement out of context;  the Appellate Body was speaking of the sum or end-result of treaty interpretation; it should not be misconstrued as introducing a concept that an act, event, or instrument qualifies as a circumstance only when it has influenced the intent of all the parties.  Thus, not only "multilateral" sources, but also "unilateral" acts, instruments, or statements of individual negotiating parties may be useful in ascertaining "the reality of the situation which the parties wished to regulate by means of the treaty" and, ultimately, for discerning the common intentions of the parties.

2.
Relevance of Circumstances for Interpretation 

290.
We agree with the Panel that "relevance", as opposed to "direct influence" or "[genuine] "link", is the "more appropriate criterion" to judge the extent to which a particular event, act, or other instrument should be relied upon or taken into account when interpreting a treaty provision in the light of the "circumstances of its conclusion".  As to how such relevance should be demonstrated, the Panel said that "it must be shown that the event, act or other instrument has or could have influenced the specific aspects of the ultimate text of a treaty that are in issue."  The European Communities submits that the relevance of a circumstance should not be ascertained on the basis of whether it could have influenced the ultimate treaty text but, rather, on the basis of "objective facts".

291.
In our view, the relevance of a circumstance for interpretation should be determined on the basis of objective factors, and not subjective intent.  We can conceive of a number of objective factors that may be useful in determining the degree of relevance of particular circumstances for interpreting a specific treaty provision.  These include the type of event, document, or instrument and its legal nature;  temporal relation of the circumstance to the conclusion of the treaty;  actual knowledge or mere access to a published act or instrument;  subject matter of the document, instrument, or event in relation to the treaty provision to be interpreted;  and whether or how it was used or influenced the negotiations of the treaty.

3.
"Circumstances " at What Time?

292.
As regards the temporal correlation between an event, act, or instrument and the conclusion of the treaty, the Panel stated that:

... there is not necessarily a single point in time when the "circumstances of conclusion" should be ascertained.  Rather, we consider that it relates to a period starting some time prior to the conclusion of the treaty in question and ending at the point of conclusion. (footnote omitted)

293.
According to the European Communities, the Panel's recognition that an interpreter should ascertain the "circumstances of conclusion", not at a single point in time but, rather, over a certain period, "sits uncomfortably" with the Panel's observation that the date of conclusion of the WTO Agreement  is 15 April 1994.  We disagree with the European Communities, because the precise date of conclusion of a treaty should not be confused with the circumstances that were prevailing at that point in time.  Events, acts, and instruments may form part of the "historical background against which the treaty was negotiated", even when these circumstances predate the point in time when the treaty is concluded, but continue to influence or reflect the common intentions of the parties at the time of conclusion.  We also agree with the Panel that there is "some correlation between the timing of an event, act or other instrument ... and their relevance to the treaty in question", in the sense that "the further back in time that an event, act or other instrument took place, was enacted or was adopted relative to the conclusion of a treaty", the less relevant it will be for interpreting the treaty in question.  What should be considered "temporally proximate will vary from treaty provision to treaty provision" and may depend on the structure of the negotiating process.  Accordingly, we see no error in the Panel's finding that the circumstances of the conclusion should be ascertained over a period of time ending on the date of the conclusion of the WTO Agreement.

4.
What Kind of Knowledge is Required?

294.
The European Communities also contests the Panel's "doctrine of 'constructive knowledge', whereby all negotiating parties were deemed to have knowledge of a particular event, act or instrument through publication".  The Panel considered "whether knowledge on the part of all parties of an event, act or other instrument is necessary in order for [it] to qualify as 'circumstances of conclusion' under Article 32".  The Panel found that actual knowledge was not necessary, provided that:

... [when] parties have deemed notice of a particular event, act or instrument through publication, they may be considered to have had  constructive knowledge and that such knowledge suffices for the purposes of Article 32 of the Vienna Convention. (emphasis added;  footnote omitted)

295.
In the European Communities' view, "deemed knowledge" or publication is not sufficient for purposes of Article 32;  a "circumstance" must be an "objective fact, evident to all negotiators at the time".  The European Communities argues that "the Panel's notion of deemed knowledge on the basis of general 'access' cannot substitute the need to demonstrate a direct link between a circumstance and the common intentions of the parties."

296.
The Panel turned, as support for the concept of "constructive knowledge" of circumstances of conclusion, to a statement made by Sir Iain Sinclair in his work, The Vienna Convention on the Law of Treaties, in relation to "preparatory works".  This statement expresses concerns about "the unity of a multilateral treaty" if "different methods of interpretation [w]ould be employed, the one for States who participated in the travaux préparatoires and the other for States who did not so participate" and acceded later on.  The Panel saw "no reason why these comments would not be equally applicable with respect to 'circumstances of conclusion' under Article 32 of the Vienna Convention."  We are not so convinced that the remarks on the knowledge of preparatory works by States not participating in negotiations are applicable to the "circumstances of conclusion" which we are dealing with here.  

297.
We understand the Panel's notion of "constructive knowledge" to mean that "parties have deemed notice of a particular event, act or instrument through publication".  We note the European Communities' view that "deemed knowledge" on the basis of general "access" to a publication cannot substitute the need for demonstrating a direct link between a circumstance and the common intentions of the parties.  However, we consider that the European Communities conflates the preliminary question of what may qualify as a "circumstance" of a treaty's conclusion with the separate question of ascertaining the degree of relevance that may be ascribed to a given circumstance, for purposes of interpretation under Article 32.  As far as an act or instrument originating from an individual party may be considered to be a circumstance under Article 32 for ascertaining the parties' intentions, we consider that the fact that this act or instrument was officially published, and has been publicly available so that any interested party could have acquired knowledge of it, appears to be enough.  Of course, proof of actual knowledge will increase the degree of relevance of a circumstance for interpretation. 

5.
Whose Acts or Instruments May Qualify as "Circumstances"?

298.
In addition, the European Communities criticizes the Panel for failing to take into account the "internationally prevailing situation" and the practice of other Members, specifically, the United States.

* * *

300.
We agree with the Panel that, for purposes of interpreting the term "salted" under heading 02.10 of the EC Schedule in the light of the "circumstances of its conclusion", the customs classification practice in the European Communities is of great importance;  however, we share the European Communities' view that its situation is not of exclusive relevance, and that the "prevailing situation internationally" is relevant.  We note that the Panel did, in fact, examine the United States' classification practice.  The Panel concluded that this evidence had limited probative value, notably because it concerned products other than those at issue.  Moreover, the United States indicated that the ruling of the United States' custom authorities of 1993 did not "endorse" the European Communities' interpretation of heading 02.10.  We also observe that the Panel considered that it had been provided with only "limited evidence" in respect of the classification practice of other WTO Members.

301.
In our view, the Panel's conclusion regarding the evidence of other WTO Members' classification practice, including that of the United States, falls within its discretion as the trier of facts.  We, therefore, see no basis for objecting to the Panel's treatment of the "prevailing situation internationally". 

6.
What Types of Events, Acts, and Instruments?

302.
The Panel also addressed the question of what types of events, acts, and other instruments may be taken into account as circumstances of conclusion under Article 32.  In this dispute, the question arises whether the classification practice of customs authorities and the customs legislation of the European Communities and court judgments of the ECJ relating to tariff classification may be relevant as "circumstances" of the conclusion of the WTO agreements, including the EC Schedule.

303.
The Panel noted that the Appellate Body recognized in  EC – Computer Equipment that: 

... the classification practice in the European Communities during the Uruguay Round [was] part of 'the circumstances of [the] conclusion' of the WTO Agreement and may be used as a supplementary means of interpretation within the meaning of Article 32 of the Vienna Convention. (emphasis added)

304.
In this statement, the Appellate Body referred to customs classification practice prior to the conclusion of a treaty.  The Panel noted that practice that "does not qualify as 'subsequent practice' under Article 31(3)(b) ... may, nevertheless, be taken into consideration under Article 32".  The European Communities criticizes the Panel for considering classification practice subsequent to the conclusion of the treaty as relevant for purposes of interpretation under Article 32.  

305.
In our view, it is possible that documents published, events occurring, or practice followed subsequent to the conclusion of the treaty may give an indication of what were, and what were not, the "common intentions of the parties" at the time of the conclusion.  The relevance of such documents, events or practice would have to be determined on a case-by-case basis. 

* * *

[The Appellate Body noted that “‘consistent prior classification practice’ is ‘significant’, whereas ‘inconsistent classification practice’ is not ‘relevant’”.   It also noted that “surely that Member's legislation on customs classification  at that time is also relevant.”]

309.
In addition, the Panel asked whether a Member's  court judgments  may, in principle, be taken into account as supplementary means of interpretation under Article 32.  The Panel concluded that:

This would suggest that a valid distinction cannot be drawn between, on the one hand, EC legislation and, on the other hand, ECJ judgements for the purposes of Article 32 of the Vienna Convention.

We share the Panel's consideration that judgments of domestic courts are not, in principle, excluded from consideration as "circumstances of the conclusion" of a treaty if they would be of assistance in ascertaining the common intentions of the parties for purposes of interpretation under Article 32.  It is necessary to point out, however, that judgments deal basically with a specific dispute and have, by their very nature, less relevance than legislative acts of general application (although judgments may have some precedential effect in certain legal systems).

C.
Characterization of Relevant Law of the European Communities

310.
Having discussed the concept of "circumstances of the conclusion of a treaty" within the meaning of Article 32, we turn to reviewing the Panel's findings determining the relevance, for interpreting the term "salted" in the tariff commitment under heading 02.10 of the EC Schedule, of the customs classification legislation, practice, and court judgments of the European Communities (namely, EC Regulation 535/94, the Dinter and Gausepohl judgments of the ECJ, certain Explanatory Notes to the Combined Nomenclature, and classification practice prior and subsequent to the conclusion of the EC Schedule).  We then review whether the elements of the European Communities' law and practice examined by the Panel qualify as supplementary means of interpretation under Article 32 and support the Panel's conclusion with respect to the meaning of the term "salted" in the tariff commitment under heading 02.10 of the EC Schedule.

[The Appellate Body modified certain aspects of the panel’s analysis of these issues, but upheld its basic conclusion that these supplementary means of interpretation confirmed that the product at issue should be classified under heading 02.10 of the EC Schedule.]

CHAPTER 9
BORDER MEASURES II: 
QUOTAS AND NON-TARIFF BARRIERS
SECTION 9.2  EXCEPTIONS TO ARTICLE XI

(A)  AGRICULTURAL PRODUCTS

Add at the end of the sub-section at page 400:


As noted in the update to Chapter 27 on the Doha negotiations, agricultural subsidies and market access have been two of the most difficult issues for the negotiators to make progress on.  There have been, however, four major cases that have arisen under the WTO Agreement on Agriculture.  While they are too technical for inclusion here, we note the major issues considered.  The cases include:
(i)  the Canada Dairy cases, WT/DS103, in which Canada’s supply management system for dairy products was found to violate the Agreement on Agriculture because it provided export subsidies in excess of Canada’s commitments.  The original case and the compliance proceedings were important for their discussion of the definition of export subsidy under Article 9.1(c) – payments financed by virtue of governmental action;

(ii)  the Chile Price Band case, WT/DS207, in which Chile’s price band system for imposing tariffs on certain products was found to violate Article 4.2 of the Agreement on Agriculture.  The Appellate Body upheld the panel’s finding that the system was a border measure similar to variable import levies and minimum import prices;
(iii)  the US Cotton case, WT/DS267, a very complex factual and legal case, in which the US was found to have exceeded its subsidy commitments under the Agreement on Agriculture in certain respects and to have violated the export subsidy prohibition of the Subsidies Agreement and caused serious prejudice to Brazil under that Agreement in certain circumstances.  The case is of particular interest because of its analysis of the so-called peace clause (Article 13 of the Agreement on Agriculture), export credits and the relationship of Articles 10.1 and 10.2 of the Agreement (this issue provoked a dissent by an Appellate Body member), and the definition of decoupled income support (green box subsidies); and
(iv) the EC Sugar case, WT/DS265, in which the EC was found to have exceeded its export subsidy commitments.  The key issues involved the interpretation of a footnote in the EC schedule, which was found to have no effect, and Article 9.1(c).
The latter two cases have clear implications for the Doha negotiations.
(B)  CLOTHING AND TEXTILE PRODUCTS

Add at the end of the section at page 402:

As of January 1, 2005, quotas on textiles and apparel products were eliminated, as required by the WTO Agreement on Textiles and Clothing.  While this result had been the goal of many developing countries in the Uruguay Round, there was great concern that the elimination of the quotas would not benefit them, but would rather redound primarily to the benefit of China.  Based on early import figures, it appears that there was a significant increase in Chinese exports to the EC and the US.  In order to forestall safeguard action permitted under the Chinese accession protocol, China announced the imposition of an export tax.  This was seen as insufficient, and as of June 2005, the EC had persuaded China to agree to limit its exports of certain products.  Subsequently, the US and China reached an understanding to limit Chinese exports to the US for three years (2006-2008) in November 2005.
CHAPTER 10

NONDISCRIMINATION AND THE MOST-FAVORED-NATION CLAUSE

A major case on the relationship of GATT Article I and the Enabling Clause – EC-Preferences – is included in the Update to Chapter 25.

CHAPTER 11

FREE TRADE AREAS AND CUSTOMS UNIONS
SECTION 11.3  US PARTICIPATION IN REGIONAL ARRANGEMENTS

Add at page 465:

The United States has pursued an aggressive policy of negotiating free trade agreements in recent years.  Since 2000, FTAs have come into force with Jordan (2001), Chile (2004), Singapore (2004), Australia (2005) and Morocco (2006).  By the narrowest of margins in the House of Representatives, Congress approved in July 2005 the Central American–Dominican Republic Free Trade Agreement (CAFTA) – which includes Costa Rica, Dominican Republic, El Salvador, Guatemala, Honduras and Nicaragua.  The agreement had little support among Democrats and was forcefully opposed by sugar interests.  It has come into force in respect of El Salvador (March 2006), and Honduras and Nicaragua (April 2006).  An FTA with Bahrain has been signed and approved by Congress, but has not yet come into force.  FTAs have been signed, but not yet approved by Congress, with Oman and Peru, and FTA negotiations have been concluded with Colombia.  FTA negotiations are ongoing with Ecuador, Korea, Malaysia, Panama, the Southern African Customs Union, Thailand and the United Arab Emirates.
CHAPTER 13
ARTICLE XX: THE GENERAL EXCEPTIONS
Add a new Section 13.5 at page 574:

SECTION 13.5  ARTICLE XX(a): PUBLIC MORALS


In 2004, for the first time, the Appellate Body considered the exception for public morals.  Although the case arose under the GATS version of the exception, which is worded somewhat differently than GATT Article XX(a), we include it in this Chapter because of its obvious close relationship to the other cases herein.  The Appellate Body report on the key substantive GATS issues in the case are excerpted in the Update to Chapter 19.
UNITED STATES – MEASURES AFFECTING THE CROSS-BORDER SUPPLY OF GAMBLING AND BETTING SERVICES

WT/DS285/AB/R, adopted April 20, 2005


[The United States included within its scheduled GATS market access commitments the cross-border provision of “other recreational services (except sporting)”.  At issue initially in this case was whether or not this commitment included gambling services.  The Appellate Body found that, after applying the interpretative rules of Article 31 of the Vienna Convention on the Law of Treaties, the quoted phrase was ambiguous and that recourse to Article 32 on supplementary means of interpretation was necessary.  In that regard, inter alia, it found that the GATS scheduling preparatory work indicated that “gambling and betting services” were included under the heading “sporting and other recreational services”, but in the subcategory of “other recreational services” and not the subcategory of “sporting services”.  Accordingly, even though the US did not follow the classification scheme of the preparatory work, the US commitment was found to cover gambling and betting services.  Since the three challenged US laws – the Wire Act (18 USC 1084), the Travel Act (18 USC 1952) and the Illegal Gambling Business Act (IGBA) (18 USC 1955) – prohibit the supply of gambling and betting services, the US was found to have violated its obligations under GATS Articles XVI:1, XVI:2(a) and XVI:2(c).  The Appellate Body then considered the US defense under GATS Article XIV(a).]

291.
Article XIV of the GATS sets out the general exceptions from obligations under that Agreement in the same manner as does Article XX of the GATT 1994.  Both of these provisions affirm the right of Members  to pursue objectives identified in the paragraphs of these provisions even if, in doing so, Members act inconsistently with obligations set out in other provisions of the respective agreements, provided that all of the conditions set out therein are satisfied.  Similar language is used in both provisions, notably the term "necessary" and the requirements set out in their respective chapeaux.  Accordingly, like the Panel, we find previous decisions under Article XX of the GATT 1994 relevant for our analysis under Article XIV of the GATS.

292.
Article XIV of the GATS, like Article XX of the GATT 1994, contemplates a "two-tier analysis" of a measure that a Member seeks to justify under that provision.  A panel should first determine whether the challenged measure falls within the scope of one of the paragraphs of Article XIV.  This requires that the challenged measure address the particular interest specified in that paragraph and that there be a sufficient nexus between the measure and the interest protected.  The required nexus—or "degree of connection"—between the measure and the interest is specified in the language of the paragraphs themselves, through the use of terms such as "relating to" and "necessary to".  Where the challenged measure has been found to fall within one of the paragraphs of Article XIV, a panel should then consider whether that measure satisfies the requirements of the chapeau of Article XIV.

293.
Paragraph (a) of Article XIV covers: “... measures ... necessary to protect public morals or to maintain public order.” (footnote omitted)

* * *

296.
In its analysis under Article XIV(a), the Panel found that "the term 'public morals' denotes standards of right and wrong conduct maintained by or on behalf of a community or nation."  The Panel further found that the definition of the term "order", read in conjunction with footnote 5 of the GATS, "suggests that 'public order' refers to the preservation of the fundamental interests of a society, as reflected in public policy and law."  The Panel then referred to Congressional reports and testimony establishing that "the government of the United States consider[s] [that the Wire Act, the Travel Act, and the IGBA] were adopted to address concerns such as those pertaining to money laundering, organized crime, fraud, underage gambling and pathological gambling."  On this basis, the Panel found that the three federal statutes are "measures that are designed to 'protect public morals' and/or 'to maintain public order' within the meaning of Article XIV(a)."

297.
Antigua contests this finding on a rather limited ground, namely that the Panel failed to determine whether the concerns identified by the United States satisfy the standard set out in footnote 5 to Article XIV(a) of the GATS, which reads: 

[t]he public order exception may be invoked only where a genuine and sufficiently serious threat is posed to one of the fundamental interests of society. 

298.
We see no basis to conclude that the Panel failed to assess whether the standard set out in footnote 5 had been satisfied.  As Antigua acknowledges, the Panel expressly referred to footnote 5 in a way that demonstrated that it understood the requirement therein to be part of the meaning given to the term "public order". * * * 

300.
In the second part of its analysis under Article XIV(a), the Panel considered whether the Wire Act, the Travel Act, and the IGBA are "necessary" within the meaning of that provision.  The Panel found that the United States had not demonstrated the "necessity" of those measures.
301.
This finding rested on the Panel's determinations that: (i) "the interests and values protected by [the Wire Act, the Travel Act, and the IGBA] serve very important societal interests that can be characterized as 'vital and important in the highest degree'"; (ii) the Wire Act, the Travel Act, and the IGBA "must contribute, at least to some extent", to addressing the United States' concerns "pertaining to money laundering, organized crime, fraud, underage gambling and pathological gambling"; (iii) the measures in question "have a significant restrictive trade impact"; and (iv) "[i]n rejecting Antigua's invitation to engage in bilateral or multilateral consultations and/or negotiations, the United States failed to pursue in good faith a course of action that could have been used by it to explore the possibility of finding a reasonably available WTO‑consistent alternative."

* * *

304.
We note, at the outset, that the standard of "necessity" provided for in the general exceptions provision is an  objective  standard.  To be sure, a Member's characterization of a measure's objectives and of the effectiveness of its regulatory approach—as evidenced, for example, by texts of statutes, legislative history, and pronouncements of government agencies or officials—will be relevant in determining whether the measure is, objectively, "necessary".  A panel is not bound by these characterizations, however, and may also find  guidance in the structure and operation of the measure and in contrary evidence proffered by the complaining party.  In any event, a panel must, on the basis of the evidence in the record, independently and objectively assess the "necessity" of the measure before it.

305.
In Korea – Various Measures on Beef, the Appellate Body stated, in the context of Article XX(d) of the GATT 1994, that whether a measure is "necessary" should be determined through "a process of weighing and balancing a series of factors".  The Appellate Body characterized this process as one:

... comprehended in the determination of whether a WTO-consistent alternative measure which the Member concerned could "reasonably be expected to employ" is available, or whether a less WTO-inconsistent measure is "reasonably available".

306.
The process begins with an assessment of the "relative importance" of the interests or values furthered by the challenged measure.  Having ascertained the importance of the particular interests at stake, a panel should then turn to the other factors that are to be "weighed and balanced".  The Appellate Body has pointed to two factors that, in most cases, will be relevant to a panel's determination of the "necessity" of a measure, although not necessarily exhaustive of factors that might be considered.  One factor is the contribution of the measure to the realization of the ends pursued by it;  the other factor is the restrictive impact of the measure on international commerce.  

307.
A comparison between the challenged measure and possible alternatives should then be undertaken, and the results of such comparison should be considered in the light of the importance of the interests at issue.  It is on the basis of this "weighing and balancing" and comparison of measures, taking into account the interests or values at stake, that a panel determines whether a measure is "necessary" or, alternatively, whether another, WTO-consistent measure is "reasonably available".  

308.
The requirement, under Article XIV(a), that a measure be "necessary"—that is, that there be no "reasonably available", WTO-consistent alternative—reflects the shared understanding of Members that substantive GATS obligations should not be deviated from lightly.  An alternative measure may be found not to be "reasonably available", however, where it is merely theoretical in nature, for instance, where the responding Member is not capable of taking it, or where the measure imposes an undue burden on that Member, such as prohibitive costs or substantial technical difficulties.  Moreover, a "reasonably available" alternative measure must be a measure that would preserve for the responding Member its right to achieve its desired level of protection with respect to the objective pursued under paragraph (a) of Article XIV.

309.
It is well-established that a responding party invoking an affirmative defence bears the burden of demonstrating that its measure, found to be WTO-inconsistent, satisfies the requirements of the invoked defence.  In the context of Article XIV(a), this means that the responding party must show that its measure is "necessary" to achieve objectives relating to public morals or public order.  In our view, however, it is not the responding party's burden to show, in the first instance, that there are no reasonably available alternatives to achieve its objectives.  In particular, a responding party need not identify the universe of less trade-restrictive alternative measures and then show that none of those measures achieves the desired objective.  The WTO agreements do not contemplate such an impracticable and, indeed, often impossible burden.  

310.
Rather, it is for a responding party to make a  prima facie  case that its measure is "necessary" by putting forward evidence and arguments that enable a panel to assess the challenged measure in the light of the relevant factors to be "weighed and balanced" in a given case.  The responding party may, in so doing, point out why alternative measures would not achieve the same objectives as the challenged measure, but it is under no obligation to do so in order to establish, in the first instance, that its measure is "necessary".  If the panel concludes that the respondent has made a  prima facie  case that the challenged measure is "necessary"—that is, "significantly closer to the pole of 'indispensable' than to the opposite pole of simply 'making a contribution to'"—then a panel should find that challenged measure "necessary" within the terms of Article XIV(a) of the GATS.  

311.
If, however, the complaining party raises a WTO-consistent alternative measure that, in its view, the responding party should have taken, the responding party will be required to demonstrate why its challenged measure nevertheless remains "necessary" in the light of that alternative or, in other words, why the proposed alternative is not, in fact, "reasonably available".  If a responding party demonstrates that the alternative is not "reasonably available", in the light of the interests or values being pursued and the party's desired level of protection, it follows that the challenged measure must be "necessary" within the terms of Article XIV(a) of the GATS.

312.
In considering whether the United States' measures are "necessary" under Article XIV(a) of the GATS, the Panel began by considering the factors set out by the Appellate Body in Korea – Various Measures on Beef as they apply to the Wire Act, the Travel Act, and the IGBA.  Antigua claims that the Panel erred in concluding, in the course of its analysis of these factors, that the three federal statutes contribute to protecting the interests raised by the United States.    

313.
The Panel set out, in some detail, how the United States' evidence established a specific connection between the remote supply of gambling services and each of the interests identified by the United States, except for organized crime.  In particular, the Panel found such a link in relation to money laundering, fraud, compulsive gambling, and underage gambling.  Considering that the three federal statutes embody an outright prohibition on the remote supply of gambling services, we see no error in the Panel's approach, nor in its finding, in paragraph 6.494 of the Panel Report, that the Wire Act, the Travel Act, and the IGBA "must contribute" to addressing those concerns. 

* * *

315.
In its "necessity" analysis under Article XIV(a), the Panel appeared to understand that, in order for a measure to be accepted as "necessary" under Article XIV(a), the responding Member must have first "explored and exhausted" all reasonably available WTO-compatible alternatives before adopting its WTO-inconsistent measure.  This understanding led the Panel to conclude that, in this case, the United States had "an obligation to consult with Antigua before and while imposing its prohibition on the cross-border supply of gambling and betting services".  Because the Panel found that the United States had not engaged in such consultations with Antigua, the Panel also found that the United States had not established that its measures are "necessary" and, therefore, provisionally justified under Article XIV(a).

* * *

317.
In our view, the Panel's "necessity" analysis was flawed because it did not focus on an alternative measure that was reasonably available to the United States to achieve the stated objectives regarding the protection of public morals or the maintenance of public order.  Engaging in consultations with Antigua, with a view to arriving at a negotiated settlement that achieves the same objectives as the challenged United States' measures, was not an appropriate alternative for the Panel to consider because consultations are by definition a process, the results of which are uncertain and therefore not capable of comparison with the measures at issue in this case.   

* * *

322.
Having reversed this finding, we must consider whether, as the United States contends, the Wire Act, the Travel Act, and the IGBA are properly characterized as "necessary" to achieve the objectives identified by the United States and accepted by the Panel.  The Panel's analysis, as well as the factual findings contained therein, are useful for our assessment of whether these measures satisfy the requirements of paragraph (a) of Article XIV.

323.
As we stated above, a responding party must make a  prima facie  case that its challenged measure is "necessary".  A Panel determines whether this case is made through the identification, and weighing and balancing, of relevant factors, such as those in  Korea – Various Measures on Beef,  with respect to the measure challenged.  In this regard, we note that the Panel:  (i) found that the three federal statutes protect "very important societal interests";  (ii) observed that "strict controls may be needed to protect [such] interests";  and (iii) found that the three federal statutes contribute to the realization of the ends that they pursue.  Although the Panel recognized the "significant restrictive trade impact" of the three federal statutes, it expressly tempered this recognition with a detailed explanation of certain characteristics of, and concerns specific to, the remote supply of gambling and betting services.  These included:  (i) "the volume, speed and international reach of remote gambling transactions";  (ii) the "virtual anonymity of such transactions";  (iii) "low barriers to entry in the context of the remote supply of gambling and betting services";  and the (iv) "isolated and anonymous environment in which such gambling takes place".  Thus, this analysis reveals that the Panel did not place much weight, in the circumstances of this case, on the restrictive trade impact of the three federal statutes.  On the contrary, the Panel appears to have accepted virtually all of the elements upon which the United States based its assertion that the three federal statutes are "indispensable".

324.
The Panel further, and in our view, tellingly, stated that 

... the United States has legitimate specific concerns with respect to money laundering, fraud, health and underage gambling that are specific to the remote supply of gambling and betting services, which suggests that the measures in question are "necessary" within the meaning of Article XIV(a).  (emphasis added)

325.
From all of the above, and in particular from the summary of its analysis made in paragraphs 6.533 and 6.534 of the Panel Report, we understand the Panel to have acknowledged that,  but for  the United States' alleged refusal to accept Antigua's invitation to negotiate, the Panel would have found that the United States had made its  prima facie  case that the Wire Act, the Travel Act, and the IGBA are "necessary", within the meaning of Article XIV(a).  We thus agree with the United States that the "sole basis" for the Panel's conclusion to the contrary was its finding relating to the requirement of consultations with Antigua.  

326.
* * * Because the United States made its  prima facie  case of "necessity", and Antigua failed to identify a reasonably available alternative measure, we conclude that the United States demonstrated that its statutes are "necessary", and therefore justified, under paragraph (a) of Article XIV.

* * *

338.
Notwithstanding its finding that the measures at issue are  not  provisionally justified, the Panel examined whether those measures satisfy the requirements of the chapeau of Article XIV "so as to assist the parties in resolving the underlying dispute in this case."  * * * 

339.
The chapeau of Article XIV provides:

Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where like conditions prevail, or a disguised restriction on trade in services, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any Member of measures [of the type specified in the subsequent paragraphs of Article XIV]....

The focus of the chapeau, by its express terms, is on the  application  of a measure already found by the Panel to be inconsistent with one of the obligations under the GATS but falling within one of the paragraphs of Article XIV.  By requiring that the measure be  applied  in a manner that does not to constitute "arbitrary" or "unjustifiable" discrimination, or a "disguised restriction on trade in services", the chapeau serves to ensure that Members' rights to avail themselves of exceptions are exercised reasonably, so as not to frustrate the rights accorded other Members by the substantive rules of the GATS.

* * *

346.
In examining whether discrimination exists in the United States' application of the Wire Act, the Travel Act, and the IGBA, the Panel found that "some of the concerns the United States has identified are specific only to the remote supply of gambling and betting services."  As a result, the Panel determined that it would have been "inappropriate", in the context of determining whether WTO-consistent alternative measures are reasonably available, to compare the United States' treatment of concerns relating to the  remote  supply of gambling services, with its treatment of concerns relating to the non-remote supply of such services.  Antigua characterizes this approach as an improper "segment[ation]" of the gambling industry, the result of which was to "exclude[] a substantial portion of gambling and betting services from any analysis at all." 

347.
We have already observed that the Panel found, on the basis of evidence adduced by the United States, that the  remote  supply of gambling services gives rise to particular concerns.  We see no error in the Panel's maintaining such a distinction for purposes of analyzing any discrimination in the application of the three federal statutes.  Such an approach merely reflects the view that the distinctive characteristics of the remote supply of gambling services may call for distinctive regulatory methods, and that this could render a comparison between the treatment of remote and non-remote supply of gambling services inappropriate.  

348.
We consider next whether, contrary to the United States' allegations, the Panel accurately described and applied the correct interpretation of the chapeau of Article XIV.  On the basis of the arguments advanced by Antigua, the Panel examined certain instances of alleged discrimination in the application of the Wire Act, the Travel Act, and the IGBA.  In the course of this analysis, the Panel found that the United States had not prosecuted certain domestic remote suppliers of gambling services, and that a United States statute (the Interstate Horseracing Act) could be understood, on its face, to permit certain types of remote betting on horseracing within the United States.  On the basis of these two findings, the Panel concluded that: 

... the United States has not demonstrated that it applies its prohibition on the remote supply of these services in a  consistent manner  as between those supplied domestically and those that are supplied from other Members.  Accordingly, we believe that the United States has not demonstrated that it does not apply its prohibition on the remote supply of wagering services for horse racing in a manner that does not constitute "arbitrary and unjustifiable discrimination between countries where like conditions prevail" and/or a "disguised restriction on trade" in accordance with the requirements of the chapeau of Article XIV.  (emphasis added)

349.
The United States contends that the Panel's reasoning, in particular its standard of "consistency", reveals that the Panel, in fact, assessed only whether the United States treats domestic service suppliers differently from foreign service suppliers.  Such an assessment is inadequate, the United States argues, because the chapeau also requires a determination of whether differential treatment, or discrimination, is "arbitrary" or "unjustifiable".  

350.
The United States based its defence under the chapeau of Article XIV on the assertion that the measures at issue prohibit the remote supply of gambling and betting services by  any supplier, whether domestic or foreign.  In other words, the United States sought to justify the Wire Act, the Travel Act, and the IGBA on the basis that there is  no discrimination  in the manner in which the three federal statutes are applied to the remote supply of gambling and betting services.  The United States could have, but did not, put forward an additional argument that  even if  such discrimination exists, it does not rise to the level of "arbitrary" or "unjustifiable" discrimination.

* * *

352.
In the course of examining whether the Wire Act, the Travel Act, and the IGBA are applied consistently with the chapeau of Article XIV, the Panel considered whether these laws are enforced in a manner that discriminates between domestic and foreign service suppliers.  Antigua identified four United States firms that it claimed engage in the remote supply of gambling services but have not been prosecuted under any of the three federal statutes:  Youbet.com, TVG, Capital OTB, and Xpressbet.com.  Antigua contrasted this lack of enforcement with the case of an Antiguan service supplier that "had modelled [its] business on that of Capital OTB" but was nevertheless prosecuted and convicted under the Wire Act.  In support of its argument that it applies these statutes equally to domestic and foreign service suppliers, the United States submitted statistical evidence to show that most cases prosecuted under these statutes involved gambling and betting services solely within the United States.

353.
The Panel also "note[d] indications by the United States" that prosecution proceedings were pending against one domestic remote supplier of gambling services (Youbet.com), but stated that it had no evidence as to whether any enforcement action was being taken against the other three domestic remote suppliers of gambling services identified by Antigua.  As to foreign service suppliers, the Panel observed that it had evidence of the prosecution of one Antiguan operator for violations of the Wire Act.  The Panel found this evidence "inconclusive" and concluded that the United States had not shown that it enforces its prohibition against the remote supply of gambling services on the three domestic service suppliers in a manner consistent with the chapeau of Article XIV.    

354.
We observe, first, that none of the three federal statutes distinguishes, on its face, between domestic and foreign service suppliers.  We agree with the Panel that, in the context of facially neutral measures, there may nevertheless be situations where the selective prosecution of persons rises to the level of discrimination.  In our view, however, the evidence before the Panel could not justify finding that, notwithstanding the neutral language of the statute, the facts are "inconclusive" to establish "non-discrimination" in the United States' enforcement of the Wire Act.  The Panel's conclusion rests, not only on an inadequate evidentiary foundation, but also on an incorrect understanding of the type of conduct that can, as a matter of law, be characterized as discrimination in the enforcement of measures.

355.
In this case, the Panel came to its conclusion—that the United States failed to establish non-discrimination in the enforcement of its laws—on the basis of only five cases:  one case of prosecution against a foreign service supplier;  one case of "pending" prosecution against a domestic service supplier;  and three cases with no evidence of prosecution against domestic service suppliers.  From these five cases, the Panel in effect concluded that the United States' defence had been sufficiently rebutted to warrant a finding of "inconclusiveness". 

356.
In our view, the proper significance to be attached to isolated instances of enforcement, or lack thereof, cannot be determined in the absence of evidence allowing such instances to be placed in their proper context.  Such evidence might include evidence on the  overall  number of suppliers, and on patterns of enforcement, and on the reasons for particular instances of non-enforcement.  Indeed, enforcement agencies may refrain from prosecution in many instances for reasons unrelated to discriminatory intent and without discriminatory effect.   

357.
Faced with the limited evidence the parties put before it with respect to enforcement, the Panel should rather have focused, as a matter of law, on the wording of the measures at issue.  These measures, on their face, do  not  discriminate between United States and foreign suppliers of remote gambling services.  * * * 

358.
* * * We examine [next] Antigua's appeal relating to video lottery terminals and Nevada bookmakers, and then consider the United States' appeal concerning the Interstate Horseracing Act. 

359.
The Panel examined Antigua's allegations that several states in the United States permit video lottery terminals, and that Nevada permits bookmakers to offer their services over the internet and telephone.  The Panel rejected both of these allegations.  Antigua contends that the Panel made these findings notwithstanding that Antigua had submitted evidence and the United States had submitted none, and that, by so finding, the Panel effectively "reversed" the burden of proof.

360.
Antigua is correct that the burden of proof is on the United States, as the responding party invoking the Article XIV defence.  Once the United States established its defence with sufficient evidence and arguments, however, it was for Antigua to rebut the United States' defence.  In rejecting Antigua's allegations relating to video lottery terminals and Nevada bookmakers, we understand the Panel to have determined that Antigua failed to rebut the United States' asserted defence under the chapeau, namely that its measures do not discriminate at all.  Consequently, we do not read the Panel to have reversed the burden of proof in these two instances, and we dismiss this ground of Antigua's appeal.  

361.
We now turn to the [US] claim relating to the * * * scope of application of the Interstate Horseracing Act ("IHA").  Before the Panel, Antigua relied on the text of the IHA, which provides that "[a]n interstate off-track wager  may be accepted  by an off-track betting system" where consent is obtained from certain organizations.  Antigua referred the Panel in particular to the definition given in the statute of "interstate off-track wager":

[T]he term ... 'interstate off-track wager' means a legal wager placed or accepted in one State with respect to the outcome of a horserace taking place in another State and includes pari-mutuel wagers, where lawful in each State involved, placed or transmitted by an individual in one State via telephone or other electronic media and accepted by an off-track betting system in the same or another State, as well as the combination of any pari-mutuel wagering pools.  (emphasis added)

Thus, according to Antigua, the IHA, on its face, authorizes  domestic  service suppliers, but not  foreign  service suppliers, to offer remote betting services in relation to certain horse races.  To this extent, in Antigua's view, the IHA "exempts" domestic service suppliers from the prohibitions of the Wire Act, the Travel Act, and the IGBA.  

362.
The United States disagreed, claiming that the IHA—a civil statute—cannot "repeal" the Wire Act, the Travel Act, or the IGBA—which are criminal statutes—by implication, that is, merely by virtue of the IHA's adoption  subsequent  to that of the Wire Act, the Travel Act, and the IGBA.  Rather, under principles of statutory interpretation in the United States, such a repeal could be effective only if done  explicitly, which was not the case with the IHA.    

* * *

364.
In our view, this aspect of the United States' appeal essentially challenges the Panel's failure to accord sufficient weight to the evidence submitted by the United States with respect to the relationship under United States law between the IHA and the measures at issue.  The Panel had limited evidence before it, as submitted by the parties, on which to base its conclusion.  This limitation, however, could not absolve the Panel of its responsibility to arrive at a conclusion as to the relationship between the IHA and the prohibitions in the Wire Act, the Travel Act, and the IGBA.  The Panel found that the evidence provided by the United States was not sufficiently persuasive to conclude that, as regards wagering on horseracing, the remote supply of such services by domestic firms continues to be prohibited notwithstanding the plain language of the IHA.  In this light, we are not persuaded that the Panel failed to make an objective assessment of the facts. 

* * *

369.
Thus,  our  conclusion—that the Panel did not err in finding that the United States has not shown that its measures satisfy the requirements of the chapeau—relates solely to the possibility that the IHA exempts only  domestic  suppliers of remote betting services for horse racing from the prohibitions in the Wire Act, the Travel Act, and the IGBA.  

Notes and Questions


(1)  This is the first consideration of the “measures necessary to protect public morals” exception, which is also found in GATT Article XX(a).  That anti-gambling laws fall within this rubric is no surprise.  Do you except the distinction that recognizes that remotely supplied gambling services can be distinguished from gambling services in general?  Are there any implications in the Appellate Body’s brief consideration of the “public morals” issue that would be relevant for deciding whether the “public morals” exception could be read to encompass labor or human rights?  Note that the GATS version of the exception also refers to the maintenance of public order?  Why the difference?  Is it significant?


(2)  Note that this decision clarifies who bears the burden of proof in respect of establishing the feasibility of using reasonably available WTO-compatible alternatives in lieu of a WTO-inconsistent measure.

(3)  The US takes the position that it has complied with the WTO decision because the relevant US laws, properly interpreted, do not discriminate in a way that would deprive them of the exception in GATS Article XIV(a).  As USTR explained to the DSB on April 21, 2006:

Compliance with the recommendations and rulings of the DSB in this dispute relates exclusively to the sole point of whether the United States is now able to show that relevant US laws do not discriminate against foreign suppliers of remote gambling on horse racing.  US laws do not discriminate, and we can show this.  As noted in the status report that we submitted, on April 5, 2006, the US Department of Justice stated the position of the US Government regarding remote gambling on horse racing in testimony before a subcommittee of the US House of Representatives.  The Department of Justice explained that:


The Department of Justice views the existing criminal statutes as prohibiting the interstate transmission of bets or wagers, including wagers on horse races.  The Department is currently undertaking a civil investigation relating to a potential violation of law regarding this activity.  We have previously stated that we do not believe that the Interstate Horse Racing Act, 15 U.S.C. §§ 3001-3007, amended the existing criminal statutes.
  

To set the record straight, it may be helpful to recall certain key points about the actual results of this dispute: First, this is an issue of public morals and public order.  The findings and conclusions in this dispute include an express finding that the measures at issue “are ‘measures ... necessary to protect public morals or to maintain public order’” under the exception provided for in Article XIV(a) of the GATS. Second, the Appellate Body made it clear that the sole outstanding issue under Article XIV relates to horse racing.  Under the chapeau of Article XIV, the Appellate Body concluded that “the only inconsistency that the Panel could have found with the requirements of the chapeau stems from the fact that the United States did not demonstrate that the prohibition embodied in the measures at issue applies to both foreign and domestic suppliers of remote gambling services, notwithstanding the [Interstate Horseracing Act]....”  The findings and conclusions adopted by the DSB reflected this, stating that the United States had not “shown, in the light of the Interstate Horseracing Act” the non-discriminatory application of the relevant measures.  Notwithstanding any assertions to the contrary, this question concerning horse racing is the only issue. Third, the Appellate Body expressly clarified that “the Panel did not, and we do not, make a finding as to whether the IHA does, in fact, permit domestic suppliers to provide certain remote betting services that would otherwise be prohibited by the Wire Act, the Travel Act, and/or the [Illegal Gambling Business Act].”  
Against this background, the considerations relevant to compliance in this dispute are clear and straightforward.  The issue under Article XIV – the “only” issue, according to the Appellate Body – is the treatment of horseracing. As noted in our report and our statement today, our chief law enforcement agency, the US Department of Justice, has explained that US criminal statutes prohibit the interstate transmission of bets or wagers, including wagers on horse races; that it is currently undertaking a civil investigation relating to a potential violation of law regarding this activity; and that it does not believe that the Interstate Horse Racing Act amended relevant criminal statutes.  
Are you convinced?  Antigua has requested consultations on the compliance issue.
CHAPTER 14

TECHNICAL REGULATIONS AND PRODUCT STANDARDS: THE SPS AND TBT AGREEMENTS
SECTION 14.3  THE TBT AGREEMENT

Add following Note 10 on page 595:


The first case interpreting the TBT agreement was handed down by the Appellate Body in late 2002:

European Communities – trade description of sardines

WT/DS231/AB/R, adopted on October 23, 2002
2.
This dispute concerns the name under which certain species of fish may be marketed in the European Communities.  The measure at issue is Council Regulation (EEC) 2136/89 (the "EC Regulation"), which * * * sets forth common marketing standards for preserved sardines.  

3.
Article 2 of the EC Regulation provides that:
Only products meeting the following requirements may be marketed as preserved sardines and under the trade description referred to in Article 7:


–
they must be covered by CN codes 1604 13 10 and ex 1604 20 50;


–
they must be prepared exclusively from fish of the species "Sardina pilchardus Walbaum";


–
they must be pre-packaged with any appropriate covering medium in a hermetically sealed container;


–
they must be sterilized by appropriate treatment. (emphasis added)

4.
Sardina pilchardus Walbaum ("Sardina pilchardus"), the fish species refered to in the EC Regulation, is found mainly around the coasts of the Eastern North Atlantic Ocean, in the Mediterranean Sea, and in the Black Sea.  

5.
In 1978, the Codex Alimentarius Commission (the "Codex Commission"), of the United Nations Food and Agriculture Organization and the World Health Organization, adopted a world-wide standard for preserved sardines and sardine-type products, which regulates matters such as presentation, essential composition and quality factors, food additives, hygiene and handling, labelling, sampling, examination and analyses, defects and lot acceptance.  This standard, CODEX STAN 94–1981, Rev.1–1995 ("Codex Stan 94"), covers preserved sardines or sardine-type products prepared from the following 21 fish species:


–
Sardina pilchardus


–
Sardinops melanostictus, S. neopilchardus, S. ocellatus, S. sagax[,] S. caeruleus


–
Sardinella aurita, S. brasiliensis, S. maderensis, S. longiceps, S. gibbosa


–
Clupea harengus


–
Sprattus sprattus


–
Hyperlophus vittatus


–
Nematalosa vlaminghi


–
Etrumeus teres


–
Ethmidium maculatum


–
Engraulis anchoita, E. mordax, E. ringens


–
Opisthonema oglinum. 
6.
Section 6 of Codex Stan 94 provides as follows:


6.
LABELLING


In addition to the provisions of the Codex General Standard for the Labelling of Prepackaged Foods (CODEX STAN 1‑1985, Rev. 3‑1999) the following special provisions apply:


6.1
NAME OF THE FOOD



The name of the product shall be:

6.1.1
(i)
"Sardines" (to be reserved exclusively for Sardina pilchardus (Walbaum));  or

(ii)
"X sardines" of a country, a geographic area, the species, or the common name of the species in accordance with the law and custom of the country in which the product is sold, and in a manner not to mislead the consumer.


6.1.2
The name of the packing medium shall form part of the name of the food.


6.1.3
If the fish has been smoked or smoke flavoured, this information shall appear on the label in close proximity to the name.


6.1.4
In addition, the label shall include other descriptive terms that will avoid misleading or confusing the consumer.  (emphasis added)

7.
Peru exports preserved products prepared from  Sardinops sagax sagax ("Sardinops sagax"), one of the species of fish covered by Codex Stan 94.  This species is found mainly in the Eastern Pacific Ocean, along the coasts of Peru and Chile. 
8.
Sardina pilchardus and Sardinops sagax both belong to the  Clupeidae  family and the  Clupeinae  subfamily.  As their scientific name suggests, however, they belong to different genus.  Sardina pilchardus  belongs to the genus  Sardina,  while  Sardinops sagax  belongs to the genus  Sardinops.   * * *
* * *
10.
In the Panel Report circulated to Members of the World Trade Organization (the "WTO") on 29 May 2002, the Panel found that the EC Regulation is inconsistent with Article 2.4 of the  TBT Agreement, and exercised judicial economy in respect of Peru's claims under Articles 2.2 and 2.1 of the  TBT Agreement  and III:4 of the GATT 1994.  * * * 

* * *

V.
THE CHARACTERIZATION OF THE EC REGULATION AS A "TECHNICAL REGULATION"
171.
We now turn to whether the Panel erred by finding that the EC Regulation is a "technical regulation" for purposes of Article 2.4 of the  TBT Agreement.  We recall that we have described the measure at issue—the EC Regulation—earlier in this Report. 
172.
The Panel found that:

… the EC  Regulation is a technical regulation as it lays down product characteristics for preserved sardines and makes compliance with the provisions contained therein mandatory. 
173.
The European Communities does not contest that the EC Regulation is a "technical regulation" per se.   Instead, on appeal, the European Communities reiterates two arguments that the Panel rejected.  First, the European Communities argues that the product coverage of the EC Regulation is limited to preserved  Sardina pilchardus.  The European Communities contends that the EC Regulation does not regulate preserved fish made from  Sardinops sagax  or from any other species, and that, accordingly, Sardinops sagax  is not an  identifiable  product under the EC Regulation.   The European Communities concludes that, in the light of our ruling in  EC – Asbestos   that a "technical regulation" must apply to  identifiable  products, the EC Regulation is not a "technical regulation" for  Sardinops sagax.  

174.
Second, the European Communities contends that a "naming" rule is distinct from a labelling requirement.  The European Communities argues that, "[t]he requirement to state a certain name on the label … involves not only a labelling requirement but also a substantive naming rule, which is not subject to the TBT Agreement."   Thus, according to the European Communities, even if it were determined that the EC Regulation relates to  Sardinops sagax,  the "naming" rule set out in Article 2 of the EC Regulation—the provision challenged by Peru—is not a product characteristic.   On this basis, the European Communities argues that Article 2 of the EC Regulation—which the European Communities contends sets out a "naming" rule and not a labelling requirement—does not meet the definition of the term "technical regulation" provided in the  TBT Agreement. 
175.
As we explained in  EC – Asbestos,  whether a measure is a "technical regulation" is a threshold issue because the outcome of this issue determines whether the  TBT Agreement  is applicable.   If the measure before us is not a "technical regulation", then it does not fall within the scope of the  TBT Agreement.   The term "technical regulation" is defined in Annex 1.1 to the  TBT Agreement  as follows:


1.
Technical Regulation

Document which lays down product characteristics or their related processes and production methods, including the applicable administrative provisions, with which compliance is mandatory.  It may also include or deal exclusively with terminology, symbols, packaging, marking or labelling requirements as they apply to a product, process or production method.

176.
We interpreted this definition in  EC – Asbestos.   In doing so, we set out  three criteria  that a document must meet to fall within the definition of "technical regulation" in the  TBT Agreement.  First,  the document must apply to an identifiable product or group of products.  The  identifiable  product or group of products need not, however, be expressly  identified  in the document.  Second,  the document must lay down one or more characteristics of the product.  These product characteristics may be intrinsic, or they may be related to the product.  They may be prescribed or imposed in either a positive or a negative form.  Third,  compliance with the product characteristics must be mandatory.  As we stressed in  EC – Asbestos,  these three criteria are derived from the wording of the definition in Annex 1.1.  * * *
* * *

182.
In our view, the Panel correctly found that the EC Regulation is applicable to an identified product, and that the identified product is "preserved sardines".  This is abundantly clear from a plain reading of the EC Regulation itself.  The EC Regulation is entitled "Council Regulation (EEC) 2136/89 of 21 June 1989 Laying Down Common Marketing Standards for  Preserved Sardines". (emphasis added)  Article 1, which sets forth the scope of the EC Regulation, states that "[t]his Regulation defines the standards governing the marketing of  preserved sardines  in the Community." (emphasis added)  Article 2 states that "[o]nly products meeting the following requirements may be marketed as  preserved sardines". (emphasis added)

183.
This alone, however, does not dispose of the European Communities' argument, as the European Communities reproaches the Panel for failing to acknowledge that the EC Regulation uses the term "preserved sardines" to mean—exclusively—preserved  Sardina pilchardus.  We observe that the EC Regulation does not expressly identify  Sardinops sagax.  However, this does not necessarily mean that  Sardinops sagax  is not an  identifiable  product.  As we stated in EC – Asbestos,  a product need not be expressly identified in the document for it to be  identifiable. 
184.
Even if we were to accept, for the sake of argument, the European Communities' contention that the term "preserved sardines" in the EC Regulation refers exclusively to preserved  Sardina pilchardus,  the EC Regulation would still be applicable to a range of  identifiable  products beyond  Sardina pilchardus.  This is because preserved products made, for example, of  Sardinops sagax  are, by virtue of the EC Regulation,  prohibited  from being identified and marketed under an appellation including the term "sardines".

185.
As we explained in  EC – Asbestos,  the requirement that a "technical regulation" be applicable to  identifiable  products relates to aspects of compliance and enforcement, because it would be impossible to comply with or enforce a "technical regulation" without knowing to what the regulation applied.   As the Panel record shows, the EC Regulation has been enforced against preserved fish products imported into Germany containing  Sardinops sagax.   This confirms that the EC Regulation is applicable to preserved  Sardinops sagax,  and demonstrates that preserved  Sardinops sagax  is an  identifiable product  for purposes of the EC Regulation.  Indeed, the European Communities admits that the EC Regulation is applicable to  Sardinops sagax,  when it states in its appellant's submission that "[t]he only legal consequence of the [EC] Regulation for preserved  Sardinops sagax  is that they may not be called 'preserved sardines'." 
186.
Therefore, we reject the contention of the European Communities that preserved  Sardinops sagax  is not an identifiable product under the EC Regulation.  

187.
Next, we examine whether the EC Regulation meets the second criterion of a "technical regulation", which is that it must be a document that lays down product characteristics.  According to the European Communities, Article 2 of the EC Regulation does not lay down product characteristics;  rather, it sets out a "naming" rule.  The European Communities argues that, although the definition of "technical regulation" in the  TBT Agreement  covers labelling requirements, it does not extend to "naming" rules.  Therefore, the European Communities asserts that Article 2 of the EC Regulation is not a "technical regulation". 

* * *
189.
In  EC – Asbestos,  we examined what it means to lay down product characteristics, and concluded that:

The heart of the definition of a "technical regulation" is that a "document" must "lay down" – that is, set forth, stipulate or provide – "product  characteristics".  The word "characteristic" has a number of synonyms that are helpful in understanding the ordinary meaning of that word, in this context.  Thus, the "characteristics" of a product include, in our view, any objectively definable "features", "qualities", "attributes", or other "distinguishing mark" of a product.  Such "characteristics" might relate, inter alia, to a product's composition, size, shape, colour, texture, hardness, tensile strength, flammability, conductivity, density, or viscosity.  In the definition of a "technical regulation" in Annex 1.1, the  TBT Agreement  itself gives certain examples of "product characteristics" – "terminology, symbols, packaging, marking or labelling requirements".  These examples indicate that "product characteristics" include, not only features and qualities intrinsic to the product itself, but also related "characteristics", such as the means of identification, the presentation and the appearance of a product.  In addition, according to the definition in Annex 1.1 of the TBT Agreement, a "technical regulation" may set forth the "applicable administrative provisions" for products which have certain "characteristics".  Further, we note that the definition of a "technical regulation" provides that such a regulation "may also include or deal  exclusively  with terminology, symbols, packaging, marking  or  labelling requirements". (emphasis added)  The use here of the word "exclusively" and the disjunctive word "or" indicates that a "technical regulation" may be confined to laying down only one or a few "product characteristics".   (original emphasis;  underlining added)

Accordingly, product characteristics include not only "features and qualities intrinsic to the product", but also those that are related to it, such as "means of identification". 

190.
We do not find it necessary, in this case, to decide whether the definition of "technical regulation" in the  TBT Agreement  makes a distinction between "naming" and labelling.  This question is irrelevant to the issue before us.  As we stated earlier, the EC Regulation expressly identifies a product, namely "preserved sardines".  Further, Article 2 of the EC Regulation provides that, to be marketed as "preserved sardines", products must be prepared exclusively from fish of the species  Sardina pilchardus.  We are of the view that this requirement—to be prepared exclusively from fish of the species  Sardina pilchardus—is a product characteristic "intrinsic to" preserved sardines that is laid down by the EC Regulation.   Thus, we agree with the Panel's finding in this regard that:

… one product characteristic required by Article 2 of the EC Regulation is that preserved sardines must be prepared exclusively from fish of the species Sardina pilchardus.  This product characteristic must be met for the product to be "marketed as preserved sardines and under the trade description referred to in Article 7" of the EC Regulation.  We consider that the requirement to use exclusively Sardina pilchardus is a product characteristic as it objectively defines features and qualities of preserved sardines for the purposes of their "market[ing] as preserved sardines and under the trade description referred to in Article 7" of the EC Regulation.
191.
In any event, as we said in  EC – Asbestos,  a "means of identification"  is  a product characteristic.  A name clearly identifies a product;  indeed, the European Communities concedes that a name is a "means of identification".   * * *

* * *

194.
The third and final criterion that a document must fulfil to meet the definition of "technical regulation" in the  TBT Agreement  is that compliance must be mandatory.  The European Communities does not contest that compliance with the EC Regulation is mandatory.   We also find that it is mandatory. 
195.
We, therefore, uphold the Panel's finding, in paragraph 7.35 of the Panel Report, that the EC Regulation is a "technical regulation" for purposes of the  TBT Agreement,  because it meets the three criteria we set out in  EC – Asbestos  as necessary to satisfy the definition of a "technical regulation" under the  TBT Agreement.

* * *

VIII.
WHETHER CODEX STAN 94 WAS USED "AS A BASIS FOR" THE EC REGULATION
234.
We turn now to whether Codex Stan 94 has been used "as a basis for" the EC Regulation.  It will be recalled that Article 2.4 of the  TBT Agreement  requires Members to use relevant international standards "as a basis for" their technical regulations under certain circumstances.  The Panel found that "the relevant international standard, i.e., Codex Stan 94, was not used as a basis for the EC Regulation".   The European Communities appeals this finding.

* * *

242.
The question before us, therefore, is the proper meaning to be attributed to the words "as a basis for" in Article 2.4 of the  TBT Agreement.  In  EC – Hormones,  we addressed a similar issue, namely, the meaning of "based on" as used in Article 3.1 of the  SPS Agreement,  which provides: 

Harmonization


1.
To harmonize sanitary and phytosanitary measures on as wide a basis as possible, Members shall  base their sanitary or phytosanitary measures on international standards, guidelines or recommendations, where they exist, except as otherwise provided for in this Agreement, and in particular in paragraph 3. (emphasis added)

In  EC – Hormones,  we stated that "based on" does not mean the same thing as "conform to".   In that appeal, we articulated the ordinary meaning of the term "based on", as used in Article 3.1 of the  SPS Agreement  in the following terms:

A thing is commonly said to be "based on" another thing when the former "stands" or is "founded" or "built" upon or "is supported by" the latter.150

150
L. Brown (ed.), The New Shorter Oxford English Dictionary on Historical Principles (Clarendon Press), Vol. I, p. 187. 

The Panel here referred to this conclusion in its analysis of Article 2.4 of the  TBT Agreement.  In our view, the Panel did so correctly, because our approach in  EC – Hormones  is also relevant for the interpretation of Article 2.4 of the  TBT Agreement. 
243.
In addition, as we stated earlier, the Panel here used the following definition to establish the ordinary meaning of the term "basis":

The word "basis" means "the principal constituent of anything, the fundamental principle or theory, as of a system of knowledge".90
90 [Webster's New World Dictionary, (William Collins & World Publishing Co., Inc., 1976)], p. 117. 
Informed by our ruling in  EC – Hormones,  and relying on this meaning of the term "basis", the Panel concluded that an international standard is used "as a basis for" a technical regulation when it is used as the principal constituent or fundamental principle for the purpose of enacting the technical regulation.   

244.
We agree with the Panel's approach.  In relying on the ordinary meaning of the term "basis", the Panel rightly followed an approach similar to ours in determining the ordinary meaning of "based on" in  EC – Hormones.   In addition to the definition of "basis" in  Webster's New World Dictionary  that was used by the Panel, we note, as well, the similar definitions for "basis" that are set out in the  The New Shorter Oxford English Dictionary,  and also provide guidance as to the ordinary meaning of the term: 

3 [t]he main constituent.  …  5 [a] thing on which anything is constructed and by which its constitution or operation is determined; a determining principle;  a set of underlying or agreed principles. 

245.
From these various definitions, we would highlight the similar terms "principal constituent", "fundamental principle", "main constituent", and "determining principle"—all of which lend credence to the conclusion that there must be a very strong and very close relationship between two things in order to be able to say that one is "the basis for" the other.

246.
The European Communities, however, seems to suggest the need for something different.  The European Communities maintains that a "rational relationship" between an international standard and a technical regulation is sufficient to conclude that the former is used "as a basis for" the latter.  According to the European Communities, an examination based on the criterion of the existence of a "rational relationship" focuses on "the qualitative aspect of the substantive relationship that should exist between the relevant international standard and the technical regulation".   In response to questioning at the oral hearing, the European Communities added that a "rational relationship" exists when the technical regulation is informed in its overall scope by the international standard.

247.
Yet, we see nothing in the text of Article 2.4 to support the European Communities' view, nor has the European Communities pointed to any such support.  Moreover, the European Communities does not offer any arguments relating to the context or the object and purpose of that provision that would support its argument that the existence of a "rational relationship" is the appropriate criterion for determining whether something has been used "as a basis for" something else.

248.
We see no need here to define in general the nature of the relationship that must exist for an international standard to serve "as a basis for" a technical regulation.  Here we need only examine this measure to determine if it fulfils this obligation.  In our view, it can certainly be said—at a minimum—that something cannot be considered a "basis" for something else if the two are  contradictory.  Therefore, under Article 2.4, if the technical regulation and the international standard  contradict  each other, it cannot properly be concluded that the international standard has been used "as a basis for" the technical regulation.  
249.
Thus, we need only determine here whether there is a  contradiction  between Codex Stan 94 and the EC Regulation.  If there is, we are justified in concluding our analysis with that determination, as the only appropriate conclusion from such a determination would be that the Codex Stan 94 has not been used "as a basis for" the EC Regulation.

* * *

256.
We accept the European Communities' contention that the EC Regulation contains the prescription set out in section 6.1.1(i) of Codex Stan 94.  However, as we have just explained, the analysis must go beyond section 6.1.1(i); it must extend also to sections 6.1.1(ii) and 2.1.1 of Codex Stan 94.  And, a comparison between, on the one hand, sections 6.1.1(ii) and 2.1.1 of Codex Stan 94 and, on the other hand, Article 2 of the EC Regulation, leads to the inevitable conclusion that a contradiction exists between these provisions.  

257.
The effect of Article 2 of the EC Regulation is to prohibit preserved fish products prepared from the 20 species of fish other than  Sardina pilchardus  to which Codex Stan 94 refers—including  Sardinops sagax—from being identified and marketed under the appellation "sardines", even with one of the four qualifiers set out in the standard.  Codex Stan 94, by contrast, permits the use of the term "sardines" with any one of four qualifiers for the identification and marketing of preserved fish products prepared from 20 species of fish other than  Sardina pilchardus.  Thus, the EC Regulation and Codex Stan 94 are manifestly contradictory.  To us, the existence of this contradiction confirms that Codex Stan 94 was not used "as a basis for" the EC Regulation.

258.
We, therefore, uphold the finding of the Panel, in paragraph 7.112 of the Panel Report, that Codex Stan 94 was not used "as a basis for" the EC Regulation within the meaning of Article 2.4 of the  TBT Agreement. 

IX.
THE QUESTION OF THE "INEFFECTIVENESS OR INAPPROPRIATENESS" OF CODEX STAN 94
259.
We turn now to the second part of Article 2.4 of the  TBT Agreement,  which provides that Members need not use international standards as a basis for their technical regulations "when such international standards or relevant parts would be an ineffective or inappropriate means for the fulfilment of the legitimate objectives pursued".  

* * *

266.
The European Communities appeals the Panel's assignment of the burden of proof under Article 2.4 of the  TBT Agreement.  The European Communities disputes the Panel's conclusion that the burden rests with the European Communities to demonstrate that Codex Stan 94 is an "ineffective or inappropriate" means to fulfil the "legitimate objectives" of the EC Regulation.  The European Communities maintains that the burden of proof rests rather with Peru, as Peru is the party claiming that the measure at issue is inconsistent with WTO obligations.

267.
The European Communities also appeals the finding of the Panel that Codex Stan 94 is not "ineffective or inappropriate" to fulfil the "legitimate objectives" of the EC Regulation.  In particular, the European Communities argues that the Panel erred in founding its analysis on the factual premise that consumers in the European Communities associate "sardines" exclusively with  Sardina pilchardus.   Furthermore, the European Communities contends that the Panel erred in concluding that the term "sardines", either by itself or when combined with the name of a country or geographic area, is a common name for  Sardinops sagax  in the European Communities.  The European Communities also objects to the decision by the Panel to take this conclusion into account in its assessment of whether consumers in the European Communities associate the term "sardines" exclusively with  Sardina pilchardus.  

268.
In considering these claims of the European Communities, we will address, first, the question of the burden of proof, and, next, the substantive content of the second part of Article 2.4 of the  TBT Agreement.

A.
The Burden of Proof

269.
Before the Panel, the European Communities asserted that Codex Stan 94 is "ineffective or inappropriate" to fulfil the "legitimate objectives" of the EC Regulation.  The Panel was of the view that the European Communities was thus asserting the affirmative of a particular claim or defence, and, therefore, that the burden of proof rests with the European Communities to demonstrate that claim.   The Panel justified its position as follows:  first, it reasoned that the complainant is not in a position to "spell out" the "legitimate objectives" pursued by a Member through a technical regulation;  and, second, it reasoned "that the assessment of whether a relevant international standard is 'inappropriate' … may extend to considerations which are proper to the Member adopting or applying a technical regulation.

* * *
275.
* * *  [T]he circumstances envisaged in the second part of Article 2.4 are excluded from the scope of application of the first part of Article 2.4.  Accordingly, * * *  there is no "general rule-exception" relationship between the first and the second parts of Article 2.4.  Hence, in this case, it is for Peru—as the complaining Member seeking a ruling on the inconsistency with Article 2.4 of the  TBT Agreement  of the measure applied by the European Communities—to  bear the burden of proving its claim.  This burden includes establishing that Codex Stan 94 has not been used "as a basis for" the EC Regulation, as well as establishing that Codex Stan 94 is effective and appropriate to fulfil the "legitimate objectives" pursued by the European Communities through the EC Regulation.

276.
The  TBT Agreement  acknowledges the right of every WTO Member to establish for itself the objectives of its technical regulations while affording every other Member adequate opportunities to obtain information about these objectives.  That said, part of the reason why the Panel concluded that the burden of proof under Article 2.4 is on the respondent is because, in the Panel's view, the complainant cannot "spell out" the "legitimate objectives" of the technical regulation.  In addition, the Panel reasoned that the assessment of the appropriateness of a relevant international standard involves considerations which are properly the province of the Member adopting or applying a technical regulation.   

277.
In our opinion, these two concerns are not justified.  The  TBT Agreement  affords a complainant adequate opportunities to obtain information about the objectives of technical regulations or the specific considerations that may be relevant to the assessment of their appropriateness.  A complainant may obtain relevant information about a technical regulation from a respondent under Article 2.5 of the  TBT Agreement,  which establishes a  compulsory  mechanism requiring the supplying of information by the regulating Member.  This Article provides in relevant part: 
A Member preparing, adopting or applying a technical regulation which may have a significant effect on trade of other Members shall, upon the request of another Member, explain the justification for that technical regulation in terms of the provisions of paragraphs 2 to 4.

278.
Peru expresses doubts about the usefulness and efficacy of this obligation in the  TBT Agreement.  Peru argues that a Member may not respond fully or adequately to a request for information under Article 2.5, and that, therefore, it is inappropriate to rely on this obligation to support assigning the burden of proof under Article 2.4 to the complainant.   We are not persuaded by this argument.  We must assume that Members of the WTO will abide by their treaty obligations in good faith, as required by the principle of  pacta sunt servanda  articulated in Article 26 of the  Vienna Convention.   And, always in dispute settlement, every Member of the WTO must assume the good faith of every other Member.

279.
Another source of information for the complainant is the "enquiry point" that must be established by the respondent under [Article 10.1 of] the  TBT Agreement.  * * * 
280.
Indeed, the dispute settlement process itself also provides opportunities for the complainant to obtain the necessary information to build a case.  Information can be exchanged during the consultation phase, and additional information may well become available during the panel phase itself.  On previous occasions, we have stated that the arguments of a party "are set out and progressively clarified in the first written submissions, the rebuttal submissions and the first and second panel meetings with the parties" , and that "[t]here is no requirement in the DSU or in GATT practice for arguments on all claims relating to the matter referred to the DSB to be set out in a complaining party's first written submission to the panel."   Thus, it would not be necessary for the complainant to have all the necessary information about the technical regulation before commencing an action under the DSU.  A complainant could collect information before and during the early stages of the panel proceedings and, on the basis of that information, develop arguments relating to the objectives or to the appropriateness that may be put forward during subsequent phases of the proceedings.
281.
The degree of difficulty in substantiating a claim or a defence may vary according to the facts of the case and the provision at issue.  For example, on the one hand, it may be relatively straightforward for a complainant to show that a particular measure has a text that establishes an explicit and formal discrimination between like products and is, therefore, inconsistent with the national treatment obligation in Article III of the GATT 1994.  On the other hand, it may be more difficult for a complainant to substantiate a claim of a violation of Article III of the GATT 1994 if the discrimination does not flow from the letter of the legal text of the measure, but rather is a result of the administrative practice of the domestic authorities of the respondent in applying that measure.  But, in both of those situations, the complainant must prove its claim.  There is nothing in the WTO dispute settlement system to support the notion that the allocation of the burden of proof should be decided on the basis of a comparison between the respective difficulties that may possibly be encountered by the complainant and the respondent in collecting information to prove a case.

282.
We, therefore, reverse the finding of the Panel, in paragraph 7.52 of the Panel Report, that, under the second part of Article 2.4 of the  TBT Agreement,  the burden rests with the European Communities to demonstrate that Codex Stan 94 is an "ineffective or inappropriate" means to fulfil the "legitimate objectives" pursued by the European Communities through the EC Regulation.  Accordingly, we find that Peru bears the burden of demonstrating that Codex Stan 94 is an effective and appropriate means to fulfil the "legitimate objectives" pursued by the European Communities through the EC Regulation.

283.
We turn now to consider whether Peru effectively discharged its burden of proof under the second part of Article 2.4 of the  TBT Agreement.

B.
Whether Codex Stan 94 is an Effective and Appropriate Means to Fulfil the "Legitimate Objectives" Pursued by the European Communities Through the EC  Regulation

284.
We recall that the second part of Article 2.4 of the  TBT Agreement  reads as follows:

… except when such international standards or relevant parts would be an ineffective or inappropriate means for the fulfilment of the legitimate objectives pursued …

Before ruling on whether Peru met its burden of proof in this case, we must address, successively, the interpretation and the application of the second part of Article 2.4.

285.
The interpretation of the second part of Article 2.4 raises two questions:  first, the meaning of the term "ineffective or inappropriate means";  and, second, the meaning of the term "legitimate objectives".  As to the first question, we noted earlier the Panel's view that the term "ineffective or inappropriate means" refers to two questions—the question of the  effectiveness  of the measure and the question of the  appropriateness  of the measure—and that these two questions, although closely related, are different in nature.   The Panel pointed out that the term "ineffective" "refers to something which is not 'having the function of accomplishing', 'having a result', or 'brought to bear', whereas [the term] 'inappropriate' refers to something which is not 'specially suitable', 'proper', or 'fitting' ".  The Panel also stated that:

Thus, in the context of Article 2.4, an ineffective means is a means which does not have the function of accomplishing the legitimate objective pursued, whereas an inappropriate means is a means which is not specially suitable for the fulfilment of the legitimate objective pursued. …  The question of effectiveness bears upon the  results  of the means employed, whereas the question of appropriateness relates more to the  nature  of the means employed.  (original emphasis)

We agree with the Panel's interpretation.

286.
As to the second question, we are of the view that the Panel was also correct in concluding that "the 'legitimate objectives' referred to in Article 2.4 must be interpreted in the context of Article 2.2", which refers also to "legitimate objectives", and includes a description of what the nature of some such objectives can be.   Two implications flow from the Panel's interpretation.  First, the term "legitimate objectives" in Article 2.4, as the Panel concluded, must cover the objectives explicitly mentioned in Article 2.2, namely:  "national security requirements; the prevention of deceptive practices; protection of human health or safety, animal or plant life or health, or the environment."  Second, given the use of the term "inter alia" in Article 2.2, the objectives covered by the term "legitimate objectives" in Article 2.4 extend beyond the list of the objectives specifically mentioned in Article 2.2.  Furthermore, we share the view of the Panel that the second part of Article 2.4 implies that there must be an examination and a determination on the legitimacy of the objectives of the measure. 
287.
With respect to the application of the second part of Article 2.4, we begin by recalling that Peru has the burden of establishing that Codex Stan 94 is an effective  and  appropriate means for the fulfilment of the "legitimate objectives" pursued by the European Communities through the EC Regulation.  Those "legitimate objectives" are market transparency, consumer protection, and fair competition.  To satisfy this burden of proof, Peru must, at least, have established a  prima facie  case of this claim.  If Peru has succeeded in doing so, then a presumption will have been raised which the European Communities must have rebutted in order to succeed in its defence.  If Peru has established a  prima facie  case, and if the European Communities has failed to rebut Peru's case effectively, then Peru will have discharged its burden of proof under Article 2.4.  In such an event, Codex Stan 94 must, consistent with the European Communities' obligation under the  TBT Agreement,  be used "as a basis for" any European Communities regulation on the marketing of preserved sardines, because Codex Stan 94 will have been shown to be both effective and appropriate to fulfil the "legitimate objectives" pursued by the European Communities.  Further, in such an event, as we have already determined that Codex Stan 94 was not used "as a basis for" the EC Regulation, we would then have to find as a consequence that the European Communities has acted inconsistently with Article 2.4 of the  TBT Agreement.

288.
This being so, our task is to assess whether Peru discharged its burden of showing that Codex Stan 94 is appropriate and effective to fulfil these same three "legitimate objectives".  In the light of our reasoning thus far, Codex Stan 94 would be  effective  if it had the capacity to accomplish all three of these objectives, and it would be  appropriate  if it were suitable for the fulfilment of all three of these objectives.

289.
We share the Panel's view that the terms "ineffective" and "inappropriate" have different meanings, and that it is conceptually possible that a measure could be effective but inappropriate, or appropriate but ineffective.   This is why Peru has the burden of showing that Codex Stan 94 is both  effective  and  appropriate.  We note, however, that, in this case, a consideration of the  appropriateness  of Codex Stan 94 and a consideration of the  effectiveness  of Codex Stan 94 are interrelated—as a consequence of the nature of the objectives of the EC Regulation.  The capacity of a measure to accomplish the stated objectives—its  effectiveness—and the suitability of a measure for the fulfilment of the stated objectives—its  appropriateness—are  both  decisively influenced by the perceptions and expectations of consumers in the European Communities relating to preserved sardine products . 
290.
We note that the Panel concluded that "Peru has adduced sufficient evidence and legal arguments to demonstrate that Codex Stan 94 is not ineffective or inappropriate to fulfil the legitimate objectives pursued by the EC Regulation."   We have examined the analysis which led the Panel to this conclusion.  We note, in particular, that the Panel made the factual finding that "it has not been established that consumers in most member States of the European Communities have always associated the common name 'sardines' exclusively with  Sardina pilchardus".   We also note that the Panel gave consideration to the contentions of Peru that, under Codex Stan 94, fish from the species  Sardinops sagax  bear a denomination that is distinct from that of  Sardina pilchardus , and that "the very purpose of the labelling regulations set out in Codex Stan 94 for sardines of species other than  Sardina pilchardus  is to ensure market transparency".   We agree with the analysis made by the Panel.  Accordingly, we see no reason to interfere with the Panel's finding that Peru has adduced sufficient evidence and legal arguments to demonstrate that Codex Stan 94 meets the legal requirements of effectiveness and appropriateness set out in Article 2.4 of the  TBT Agreement.

291.
We, therefore, uphold the finding of the Panel, in paragraph 7.138 of the Panel Report, that Peru has adduced sufficient evidence and legal arguments to demonstrate that Codex Stan 94 is not "ineffective or inappropriate" to fulfil the "legitimate objectives" of the EC Regulation.  * * *

Notes and Questions


(1)  Many of the arguments raised by the EC are quite technical.  Were you persuaded by them?

(2)  Do you agree with the Appellate Body’s discussion of the burden of proof?  Given that the Appellate Body has ruled that the respondent has the burden of proof when it invokes what the Appellate Body has characterized as the exceptions of Article XX or XXIV, why is the assignment of the burden not on the respondent under Article 2.4 of the TBT Agreement?  


(3)  Ultimately, the key issue in the case was whether Codex Stan 94 was an “ineffective or inappropriate means” for fulfilment of the EC legitimate objectives.  The Appellate Body had little to say on the substance of that issue, which it treated as being determined by a factual finding of the panel.  The following is an excerpt of the panel’s discussion of the issue:

7.113  The European Communities contends that Codex Stan 94, by allowing for the use of the word "sardines" for products other than Sardina pilchardus, is ineffective or inappropriate to fulfil the objectives of consumer protection, market transparency and fair competition.  The European Communities argues that its consumers expect that products of the same nature and characteristics will always have the same trade description, and that consumers in most member States of the European Communities have always, and in some member States have for at least 13 years, associated "sardines" exclusively with Sardina pilchardus.  * * *

* * *

7.124  Under Codex Stan 94, if a hermetically sealed container contains fish of species Sardina pilchardus, the product would be labelled "sardines" without any qualification.  A product containing preserved Sardinops sagax, however, would be labelled "X sardines" with the "X" representing the name of a country, the name of a geographic area, the name of the species or the common name in accordance with the law and custom of the country in which the product is sold.  If a hermetically sealed container is labelled simply as "sardines" without any qualification, the European consumer would know that it contains European sardines.  However, if the product is labelled, for example, "Pacific sardines", the European consumer would be informed that the product does not contain sardines originating from Europe.  * * * 
7.125  The European Communities, however, argued that "X sardines" is ineffective or inappropriate to fulfil the legitimate objectives pursued by the EC Regulation because European consumers associate the term "sardines" exclusively with Sardina pilchardus and even if "sardines" is combined with a qualification, it would suggest to European consumers that the products are the same but come from different countries or geographic areas.  * * * 

7.126  Thus, the European Communities asserted, on the one hand, that in most member States the term "sardines" has historically responded to the particular consumer expectations which in its view underlie its Regulation, and acknowledged, on the other hand, that in some member States, it is the Regulation which "created" those "uniform" consumer expectations.  * * *
7.127  The European Communities acknowledged that it is the Regulation which in certain member States "created" the consumer expectations which it now considers require the maintenance of that same Regulation.  Thus, through regulatory intervention, the European Communities consciously would have "created" consumer expectations which now are claimed to affect the competitive conditions of imports.  If we were to accept that a WTO Member can "create" consumer expectations and thereafter find justification for the trade-restrictive measure which created those consumer expectations, we would be endorsing the permissibility of "self-justifying" regulatory trade barriers.  Indeed, the danger is that Members, by shaping consumer expectations through regulatory intervention in the market, would be able to justify thereafter the legitimacy of that very same regulatory intervention on the basis of the governmentally created consumer expectations.  Mindful of this concern, we will proceed to examine whether the evidence and legal arguments before us demonstrate that consumers in most member States of the European Communities have always associated the common name "sardines" exclusively with Sardina pilchardus and that the use of "sardines" in conjunction with "Pacific", "Peruvian" or "Sardinops sagax" would therefore not enable European consumers to distinguish between products made from Sardinops sagax and Sardina pilchardus.

* * *

7.129  [With respect to the evidence submitted by the EC concerning pre-1989 versions of national regulations on “sardines” (i.e., Spanish, French and United Kingdom regulations)], we consider that these do indeed demonstrate that the legislative or regulatory authorities in those countries considered that the common name "sardines" without any qualification was to be reserved for products made from Sardina pilchardus, even before the EC Regulation entered into force.  We note, however, that these documents, which concern three European Communities' member States, are not probative of the assertion that the use of a qualifying term, such as "Pacific", "Peruvian" or "Sardinops sagax", in combination with "sardines" would not enable European consumers to distinguish products made from Sardinops sagax as opposed to Sardina pilchardus.

7.130  We also note that in the United Kingdom, which imports 97% of all Peruvian exports of preserved Sardinops sagax to the European Communities, the 1981 Food Labelling Regulations also allowed for the use of the common name "pilchards" for Sardina pilchardus and prescribed the common name "Pacific pilchards" for Sardinops sagax.  Thus, United Kingdom consumers did not associate Sardina pilchardus exclusively with the common name "sardines", and were able to distinguish Sardinops sagax from Sardina pilchardus by the simple indication of a geographical region (i.e., "Pacific").  If the insertion of the geographic area "Pacific" with the word "pilchard" was used in the United Kingdom to distinguish between Sardina pilchardus and Sardinops sagax, we fail to see why the inclusion of the name of a country, name of a geographic area, name of the species or the common name with the term "sardines" to refer to Sardina sagax would be ineffective or inappropriate to fulfil the legitimate objectives pursued by the EC Regulation.  

7.131  Contrary to the European Communities' assertion, Peru submitted evidence to demonstrate that European  consumers do not associate "sardines" exclusively with Sardina pilchardus.  It did so by demonstrating that the term "sardines" either by itself or combined with the name of a country or the geographic area, is a common name for Sardinops sagax in the European Communities. In support of its assertion that "sardines" by itself or combined with the name of a country or geographic region is a common name for Sardinops sagax in the European Communities, Peru referred to the Multilingual Illustrated Dictionary of Aquatic Animals and Plants, published in close cooperation with the European Commission and the member States of the European Communities for the purpose of, inter alia, improving market transparency, which lists the common name of Sardinops sagax in nine European languages as "sardines" or the equivalent thereof in the national language combined with the country or geographic area of origin.  Similarly, Peru submitted copies of the electronic publication, Fish Base, produced with the support of the European Commission, which indicates that a common name for Sardinops sagax in Italy, the Netherlands, Germany, France, Sweden and Spain is "sardines" or its equivalent in the national language combined with the country or geographical area of origin.  In addition, Peru relied on the Multilingual Dictionary of Fish and Fish Products prepared by the Organisation for Economic Cooperation and Development ("OECD") which indicates that a common name of Sardinops sagax is "sardines", either by itself or combined with the name of a country or geographic area.  According to this Multilingual Dictionary of Fish and Fish Products, one of the common names in English is "Pacific Sardine", or "Sardine du Pacifique" in French.  Even the European Communities acknowledged that one of the common names for Sardinops sagax is "sardines" or its equivalent thereof in the national language combined with the country or geographical area of origin.   

7.132  According to the Consumers' Association, "a wide array of sardines were made available to European consumers for many decades prior to the imposition of this restrictive Regulation".  Canada submitted evidence showing that a Canadian company exported Clupea harengus harengus under the trade description "Canadian sardines" to the Netherlands for thirty years, until 1989.  Canada also submitted evidence showing that there have been exports of Clupea harengus harengus under the trade description "[company name] sardines in hot tabasco" to the United Kingdom for forty years, until 1989.  We note in this regard that with respect to the objective of promoting fair competition, the aim of which is to prevent producers of one product from benefitting from the reputation associated with another product, the underlying premise is that the term "sardines" is associated only with Sardina pilchardus.  However, as species other than Sardina pilchardus also contributed to the reputation of the term "sardines" and in light of the fact that "sardines", either by itself or combined with the name of a country or a geographic area, is a common name for Sardinops sagax in the European Communities, we do not consider that only Sardina pilchardus developed the reputation associated with the term "sardines". 

7.133  Even if we were to assume that the consumers in the European Communities associate the term "sardines" exclusively with Sardina pilchardus, the concern expressed by the European Communities, in our view, was taken into account when Codex Stan 94 was adopted.  By establishing a precise labelling requirement "in a manner not to mislead the consumer", the Codex Alimentarius Commission considered the issue of consumer protection in countries producing preserved sardines from Sardina pilchardus and those producing preserved sardines from species other than Sardina pilchardus by reserving the term "sardines" without any qualification for Sardina pilchardus only.  The other species enumerated in Codex Stan 94 are to be labelled as "X sardines" with the "X" denoting the name of a country, name of a geographic area, name of the species or the common name in accordance with the law and custom of the country in which the product is sold.  Thus, Codex Stan 94 allows Members to provide precise trade description of preserved sardines which promotes market transparency so as to protect consumers and promote fair competition.

* * *


7.136  Moreover, a 1969 Synopsis of Governments Replies on the Questionnaire on "Canned Sardines", prepared by the Codex Committee on Fish and Fishery Products, demonstrates that the governments of several current European Communities' member States, such as Denmark, Sweden and the United Kingdom, responded affirmatively to the question "[i]s it accepted that existing practices whereby sardine-type products are often labelled as sardines but with an appropriate qualifying phrase should be fully taken into account and provided for so long as the consumer is not deceived?".  These governments considered "that this way of designating the sardine-type products as sardines has been in use for about one century in many countries".  France was recorded as stating that "only the species recognized as sufficiently near to Sardina pilchardus might be designated as 'sardine' followed or preceded by a qualifying term", adding that "a geographic qualifying term could be acceptable on the condition that the consumer is not deceived (i.e., Atlantic sardine can mean either Sardina pilchardus, or another species caught in the Atlantic Ocean)".  Of all current European Communities' members States, only the Federal Republic of Germany, Portugal and Spain stated that their domestic legislation did "not accept any designation of 'sardines' even with a qualifying term for species other than Sardina pilchardus (Walbaum)".

7.137  In light of our considerations above and based on our review of the available evidence and legal arguments, we find that it has not been established that consumers in most member States of the European Communities have always associated the common name "sardines" exclusively with Sardina pilchardus and that the use of "X sardines" would therefore not enable the European consumer to distinguish preserved Sardina pilchardus from preserved Sardinops sagax.  We also find that Codex Stan 94 allows Members to provide precise trade description for preserved sardines and thereby promote market transparency so as to protect consumers and promote fair competition. 

7.138  We therefore conclude that it has not been demonstrated that Codex Stan 94 would be an ineffective or inappropriate means for the fulfilment of the legitimate objectives pursued by the EC Regulation, i.e., consumer protection, market transparency and fair competition.  We conclude that Peru has adduced sufficient evidence and legal arguments to demonstrate that Codex Stan 94 is not ineffective or inappropriate to fulfil the legitimate objectives pursued by the EC Regulation.
Are you convinced by the panel’s analysis of the evidence?  Is the test underscored in paragraph 7.137 correct?  Does it suggest that the EC loses even if many consumers would be confused?  Overall, did the panel give appropriate deference to the EC’s determinations?  What other kinds of evidence might the EC or Peru have presented that would have been probative of whether the EC regulation is necessary to achieve its legitimate objectives?

(4) For a considerable period of time starting in 1998, the EC did not grant approval to the marketing of GMO products (genetically modified organisms), which has led to a significant drop in US corn and soybean exports to the EC (according to the US).  The EC justified its moratorium in part on its need to fashion new comprehensive rules on GMOs.  In July 2003, its new rules were completed with the adoption of specific rules on the labeling and tracing of GMO products.  Under the rules, retailers will be required to label food consisting of or containing GMOs, including food produced from GMOs.  Food produced from GMOs is defined as food derived in whole or part from GMOs but not consisting of or containing GMOs.  The label will have to indicate "This product contains genetically modified organisms" or "This product produced from genetically modified [name of organism]".   Since it is impossible to be sure that products do not contain minute traces of GMOs, the presence of GMO material in conventional food does not have to be labeled if it is below 0.9% and if it is adventitious and technically unavoidable.  The new rules also require that the movement of GMO products be tracked through production and distribution. 

In May 2003, the United States, Canada and Argentina requested consultations in respect of the moratorium.  The consultations did not resolve the matter and a panel was established in August 2003 and was composed in March 2004.  Reportedly, the panel issued its interim report in February 2006 and its final report to the parties on May 10, 2006.  The report is expected to be circulated to WTO members generally and made public in September 2006.  

Reportedly, the panel found that the EU had maintained a moratorium on approvals of GMO products that violated the requirement in Annex C.1(a) of the SPS Agreement that SPS approval procedures be “undertaken and completed without undue delay”.  The panel was apparently unable to determine definitively whether the moratorium had in fact ended, as claimed by the EU.  The panel also reportedly found that six EU member states – Austria, France, Germany, Greece, Italy and Luxembourg – violated WTO rules by banning the import or sale of products that had been cleared for sale under the relevant EU procedures.  (Some of  the actions by those member states have reportedly frustrated the Commission, which has commenced legal proceedings in the EU to challenge them.)  Some of the broader claims of the complainants were rejected.  The EC Commission claims that the ruling mostly concerns past practices and will not require it to change its existing rules, which, as noted above, came into force after the consultations were requested.  See generally “WTO Panel Issues Final Ruling in U.S. Case Against EU's Restrictions on GMO Approvals,” 23 BNA International Trade Reporter 757 (May 18, 2006).  For comments on the interim report, see http://www.worldtradelaw.typepad.com/ielpblog/.
At some point, the US may request new consultations on labeling and traceability, although it has not yet done so.  Would the EC rules, as described above, violate the SPS or TBT Agreement or GATT itself?  The US has expressed concern about the cost and practicality of the tracing requirement and sees no reason for labeling products that it views as safe.
CHAPTER 15

ESCAPE CLAUSES, SAFEGUARDS AND

 ADJUSTMENT ASSISTANCE

SECTION 15.3  WTO DEVELOPMENTS

Add at the end of the Notes and Questions on page 669:


(3)  In United States – Definitive Safeguard Measures on Imports of Certain Steel Products (WT/DS248 et al), adopted December 10, 2003, the panel and Appellate Body concluded that a broad-based US safeguard on steel products did not comply with the WTO Safeguards Agreement.  The case had been brought by the EC , Japan, Korea, China, Switzerland, Norway, New Zealand and Brazil; Chinese Taipei requested consultations, but did not join in the panel action.  While the case did not break significant new ground in the interpretation of the Safeguards Agreement, it was noteworthy for the US response.  The US removed the safeguards as of December 5, 2003, shortly before the reported were scheduled to be adopted by the DSB.  The stated reason for the removal was that the effectiveness of the safeguards had been impaired by “changed economic circumstances”, although the imminent counteraction threatened by the EC, which would have been permissible under the Safeguards Agreement once the US safeguards had been found to violate WTO rules (see Article 8.3), undoubtedly played a role in the decision to remove the safeguards.
CHAPTER 16

THE REGULATION OF DUMPING

SECTION 16.3  THE INTERNATIONAL RULES ON DUMPING

(B)  THE WTO RULES ON DUMPING

Add at the bottom of page 698:

(1)  WTO Cases on Types of Antidumping Action Permitted: Herein of the 1916 Act and the Byrd Amendment


In this section, we consider an important Appellate Body decision concerning the WTO-consistency of a US law that created a right of private entities harmed by dumping to receive a share of antidumping duties collected by the US government.  The Appellate Body had previously considered in United States – Anti-Dumping Act of 1916, WT/DS136 & 162/AB/R, adopted by the DSB on September 26, 2000, an old US law that allowed, under certain conditions, civil actions and criminal proceedings to be brought against importers who have sold foreign-produced goods in the United States at prices which are "substantially less" than the prices at which the same products are sold in a relevant foreign market.  Private parties were permitted under the law to recover treble damages in such cases.  The Appellate Body found the 1916 Act to violate WTO rules, and it was repealed in late 2004.
  The Appellate Body’s reasoning was explained in the Byrd Amendment case, which is set out below.
UNITED STATES – CONTINUED DUMPING
AND SUBSIDY OFFSET ACT OF 2000

(“Byrd Amendment”)
WT/DS217/AB/R & WT/DS234/AB/R, adopted on January 27, 2003

4.
Australia, Brazil, Canada, Chile, the European Communities, India, Indonesia, Japan, Korea, Mexico and Thailand (the "Complaining Parties") argued before the Panel that [the United States Continued Dumping and Subsidy Offset Act of 2000 (the "CDSOA"), known in the United States as the “Byrd Amendment”] is inconsistent with Articles 18.1 of the Anti-Dumping Agreement, in conjunction with Article VI:2 of GATT 1994 and Article 1 of the Anti-Dumping Agreement;  Article 32.1 of the SCM Agreement, in conjunction with Article VI:3 of GATT 1994 and Articles 4.10, 7.9 and 10 of the SCM Agreement;  Article 5.4 of the Anti-Dumping Agreement  and Article 11.4 of the SCM Agreement;  and Article XVI:4 of the WTO Agreement, Article 18.4 of the Anti-Dumping Agreement and Article 32.5 of the SCM Agreement.  In addition, with the exception of Australia, the Complaining Parties contended that the CDSOA is in violation of Article X:3(a) of GATT 1994, Article 8 of the Anti-Dumping Agreement  and Article 18 of the SCM Agreement.  Furthermore, in a separate claim, Mexico argued that the CDSOA is in violation of Article 5(b) of the SCM Agreement, and India and Indonesia asserted that the CDSOA undermines Article 15 of the Anti-Dumping Agreement. 

5.
In the Panel Report, circulated to the Members of the World Trade Organization (the "WTO") on 16 September 2002, the Panel found that the CDSOA is inconsistent with Articles 5.4, 18.1 and 18.4 of the Anti-Dumping Agreement;  Articles 11.4, 32.1 and 32.5 of the SCM Agreement;  Articles VI:2 and VI:3 of GATT 1994;  and Article XVI:4 of the WTO Agreement.  

* * *

II.
FACTUAL BACKGROUND
11.
The CDSOA was enacted on 28 October 2000 * * *.  

12.
The CDSOA provides that the United States Commissioner of Customs ("Customs") shall distribute, on an annual basis, duties assessed pursuant to a countervailing duty order, an anti-dumping duty order, or a finding under the United States Antidumping Act of 1921, to "affected domestic producers" for "qualifying expenditures".   An "affected domestic producer" is defined as a domestic producer that:  (a) was a petitioner or interested party in support of the petition with respect to which an anti-dumping duty order, a finding under the Antidumping Act of 1921,  or a countervailing duty order has been entered;  and (b) remains in operation.   The term "qualifying expenditures" refers to expenditures on specific items identified in the CDSOA, which were incurred after the issuance of the anti-dumping duty finding, or order or countervailing duty order.   Those expenditures must relate to the production of the same product that is subject to the anti-dumping or countervailing duty order, with the exception of expenses incurred by associations which must relate to the same case.  

13.
The CDSOA, together with its implementing regulations issued by Customs, provides that Customs shall establish a special account  and  a clearing account with respect to each countervailing duty order, anti-dumping duty order, or a finding under the Antidumping Act of 1921.   All anti-dumping and countervailing duties assessed under such orders or findings are first deposited into a "clearing account".   Transfers from "clearing accounts" to "special accounts" are made by Customs throughout the fiscal year.   Such transfers are made only after the entries  in question that are subject to a countervailing duty order or an anti-dumping order or finding have been properly "liquidated".   Thus, when, and only when, the entries have been liquidated, will the proceeds be transferred to a special account.  Only once there are funds in a special account (not a clearing account), can distributions to domestic producers under the CDSOA be made.   Therefore, if liquidation of entries has been enjoined, for instance, by a court—perhaps pending judicial review of the determination of dumping or countervailable subsidization—or if liquidation of entries has been suspended due to an administrative review of those entries, the relevant special account will be empty and no distribution can be made to domestic producers under the CDSOA.  

14.
Pursuant to the CDSOA, Customs shall distribute all funds (including all interest earned on the funds) from the assessed duties received in the preceding fiscal year (and contained in the special accounts) to each affected domestic producer based on a certification by the affected domestic producer that it is eligible to receive the distribution and desires to receive a distribution for qualifying expenditures incurred since the issuance of the order or finding.   Funds deposited in each special account during each fiscal year are to be distributed no later than 60 days after the beginning of the following fiscal year.   There is no statutory or regulatory requirement as to how a disbursement is to be spent.   The Panel found that CDSOA distributions to "affected domestic producers" made as of December 2001 totalled over $206 million. 

* * *

VII.
ARTICLE 18.1 OF THE ANTI-DUMPING AGREEMENT  AND ARTICLE 32.1 OF THE SCM AGREEMENT
224.
We turn now to the United States' appeal of the Panel's conclusion that the CDSOA is a non-permissible specific action against dumping, contrary to Article 18.1 of the Anti-Dumping Agreement,  and a non-permissible specific action against a subsidy, contrary to Article 32.1 of the SCM Agreement.   * * *  

* * *

234.
We begin our analysis with a review of the relevant provisions.  Article 18.1 of the  Anti-Dumping Agreement  reads as follows:

No specific action against dumping of exports from another Member can be taken except in accordance with the provisions of  GATT 1994, as interpreted by this Agreement.24

__________________

24    This is not intended to preclude action under other relevant provisions of GATT 1994, as appropriate. 

235.
Article 32.1 of the SCM Agreement  reads as follows:

No specific action against a subsidy of another Member can be taken except in accordance with the provisions of GATT 1994, as interpreted by this Agreement.56

__________________

56   This paragraph is not intended to preclude action under other relevant provisions of GATT 1994, where appropriate. 
236.
Looking to the ordinary meaning of the words used in these provisions, we read them as establishing two conditions precedent that must be met in order for a measure to be governed by them.  The first is that a measure must be "specific" to dumping or subsidization. The second is that a measure must be "against" dumping or subsidization.  These two conditions operate together and complement each other.  If they are not met, the measure will not be governed by Article 18.1 of the Anti-Dumping Agreement  or by Article 32.1 of the SCM Agreement.  If, however, it is established that a measure meets these two conditions, and thus falls within the scope of the prohibitions in those provisions, it would then be necessary to move to a further step in the analysis and to determine whether the measure has been "taken in accordance with the provisions of GATT 1994", as interpreted by the  Anti-Dumping Agreement  or the  SCM Agreement.  If it is determined that this is not the case, the measure would be inconsistent with Article 18.1 of the  Anti-Dumping Agreement  or Article 32.1 of the  SCM Agreement. 

A.
The Term "Specific" in the Phrase "Specific Action Against" Dumping or a Subsidy 

237.
We observe that Article 18.1 of the  Anti-Dumping Agreement  is identical in language, terminology and structure to Article 32.1 of the  SCM Agreement,  except for the reference to dumping instead of subsidy.  The Panel analyzed the terms "specific" and "against" in Article 18.1 in the same manner as it did with respect to their use in Article 32.1.  We agree with the Panel's approach.  We also note that the United States does not challenge such approach and that, at the oral hearing, none of the appellees or third participants expressed the view that the terms, as used in Article 18.1 should have a different meaning as used in Article 32.1.  

238.
As mentioned above, in  US – 1916 Act,  we interpreted the phrase "specific action against dumping" in Article 18.1 of the  Anti-Dumping Agreement.  We said:

In our view, the ordinary meaning of the phrase "specific action against dumping" of exports within the meaning of Article 18.1 is action that is taken in response to situations presenting the constituent elements of "dumping".  "Specific action against dumping" of exports must, at a minimum, encompass action that may be taken  only  when the constituent elements of "dumping" are present.66
__________________

66   We do not find it necessary, in the present cases, to decide whether the concept of "specific action against dumping" may be broader.

Given that Article 18.1 of the  Anti-Dumping Agreement  and 32.1 of the  SCM Agreement  are identical except for the reference in the former to dumping, and in the latter to a subsidy, we are of the view that this finding is pertinent for both provisions.  
239.
We recall that, in  US – 1916 Act,  the United States argued that the 1916 Act did not fall within the scope of Article VI of the GATT 1994 because it targeted predatory pricing, as opposed to dumping.  We disagreed, and determined that the 1916 Act was a "specific action against dumping" because the constituent elements of dumping were "built into" the essential elements of civil and criminal liability under the 1916 Act.  We also found that the "wording of the 1916 Act … makes clear that these actions can be taken  only  with respect to conduct which presents the constituent elements of 'dumping'."  Accordingly, a measure that may be taken only when the constituent elements of dumping or a subsidy are present, is a "specific action" in response to dumping within the meaning of Article 18.1 of the  Anti-Dumping Agreement  or a "specific action" in response to subsidization within the meaning of Article 32.1 of the  SCM Agreement.  In other words, the measure must be inextricably linked to, or have a strong correlation with, the constituent elements of dumping or of a subsidy.  Such link or correlation may, as in the 1916 Act, be derived from the text of the measure itself. 

240.
This leads to the question of how to determine what are the constituent elements of dumping or a subsidy.  We recall that, in  US – 1916 Act,  we said the constituent elements of dumping are  found in the definition of dumping in Article VI:1 of the GATT 1994, as elaborated in Article 2 of the Anti-Dumping Agreement.   As regards the constituent elements of a subsidy, we are of the view that they are set out in the definition of a subsidy found in Article 1 of the  SCM Agreement. 

241.
We turn now to determine whether the CDSOA is a "specific action" against dumping or subsidization within the meaning of Article 18.1 of the  Anti-Dumping Agreement  or Article 32.1 of the  SCM Agreement. 

242.
In our view, the Panel was correct in finding that the CDSOA is a specific action related to dumping or a subsidy within the meaning of Article 18.1 of the  Anti-Dumping Agreement and Article 32.1 of the  SCM Agreement.   It is clear from the text of the CDSOA, in particular from Section 754(a) of the Tariff Act, that the CDSOA offset payments are inextricably linked to, and strongly correlated with, a determination of dumping, as defined in Article VI:1 of the GATT 1994 and in the  Anti-Dumping Agreement,  or a determination of a subsidy, as defined in the  SCM Agreement.  The language of the CDSOA is unequivocal.  First,  CDSOA offset payments can be made  only  if anti-dumping duties or countervailing duties have been collected.  Second,  such duties can be collected  only  pursuant to an anti-dumping duty order or countervailing duty order.  Third,  an anti-dumping duty order can be imposed  only  following a determination of dumping, as defined in Article VI:1 of the GATT 1994 and in the  Anti-Dumping Agreement.  Fourth,  a countervailing duty order can be imposed only following a determination that exports have been  subsidized, according to the definition of a subsidy in the  SCM Agreement.  In the light of the above elements, we agree with the Panel that "there is a clear, direct and unavoidable connection between the determination of dumping and CDSOA offset payments", and we believe the same to be true for subsidization.  In other words, it seems to us unassailable that CDSOA offset payments can be made only following a determination that the constituent elements of dumping or subsidization are present.  Therefore, consistent with the test established in  US – 1916 Act,  we find that the CDSOA is "specific action" related to dumping or a subsidy within the meaning of Article 18.1 of the  Anti-Dumping Agreement  and of Article 32.1 of the  SCM Agreement. 

243.
In its appellant's submission, the United States argues that the CDSOA is not specific action related to dumping or to a subsidy because, contrary to the 1916 Act examined in a previous appeal, the language of the CDSOA does not refer to the constituent elements of dumping (or of a subsidy), and dumping (or subsidization) is not the trigger for application of the CDSOA.   The United States suggested at the oral hearing that the CDSOA is not "specific" because the constituent elements of dumping or of a subsidy do not form part of the essential components of the CDSOA.  In addition, the United States submits that, according to the Panel's reasoning,  any  expenditure of collected anti-dumping (or countervailing) duties, including expenditure for international emergency relief, would be characterized as specific action against dumping (or a subsidy).  For the United States, the Panel's approach "cannot withstand scrutiny."  

244.
We disagree with these arguments.  The criterion we set out in US – 1916 Act for specific action in response to dumping is not whether the constituent elements of dumping or of a subsidy are explicitly referred to in the measure at issue, nor whether dumping or subsidization triggers the application of the action, nor whether the constituent elements of dumping or of a subsidy form part of the essential components of the measure at issue.  Our analysis  in  US – 1916 Act  focused on the strength of the link between the measure and the elements of dumping or a subsidy.  In other words, we focused on the degree of correlation between the scope of application of the measure and the constituent elements of dumping or of a subsidy.  In noting that the "wording of the 1916 Act also makes clear that these actions can be taken  only  with respect to conduct which presents the constituent elements of 'dumping'", we did not  require  that the language of the measure include the constituent elements of dumping or of a subsidy.  This is clear from our use of the word "also", which suggests that this aspect of the 1916 Act was a supplementary reason for our finding, and not the basis for it.  Indeed, we required that the constituent elements of dumping (or of a subsidy) be "present", which in our view can include cases where the constituent elements of dumping and of a subsidy are implicit in the measure.  Thus, we agree with the European Communities, India, Indonesia and Thailand that the "test" established in  US – 1916 Act  "is met not only when the constituent elements of dumping are 'explicitly built into' the action at issue, but also where … they are implicit in the express conditions for taking such action."   In fact, the presence of the constituent elements of dumping and of a subsidy is implied by the very words of the CDSOA, which refer to "[d]uties assessed pursuant to a countervailing duty order, an antidumping duty order, or a finding under the Antidumping Act of 1921 …". 

245.
We also disagree with the submission of the United States that, under the Panel's reasoning, any expenditure of the collected anti-dumping (or countervailing) duties would be characterized as a specific action against dumping (or a subsidy).  This submission does not take into account the express terms of Article 18.1 of the  Anti-Dumping Agreement  and Article 32.1 of the SCM Agreement,  which, as we said earlier, contain two conditions precedent, namely that the action be "specific" to dumping or a subsidy, and that it be "against" dumping or a subsidy.  To refer to the example given by the United States, international emergency relief financed from collected anti-dumping or countervailing duties would not, in our opinion, be subject to the prohibitions of Article 18.1 of the  Anti-Dumping Agreement  and Article 32.1 of the SCM Agreement,  because such action would have no effect whatsoever on dumping or subsidization and, therefore, could not be characterized as operating "against" dumping or a subsidy.  As the Panel noted, we did not focus on the word "against" in our ruling in US – 1916 Act, because there was no dispute there that the measure (imposing civil and criminal liabilities on importers) was indeed "against" something—the question there was whether the action was against dumping, or some other conduct (predatory pricing). 

B.
The Term "Against" in the Phrase "Specific Action Against" Dumping or a Subsidy

246.
We move now to an analysis of the term "against" as used in Article 18.1 of the  Anti-Dumping Agreement  and Article 32.1 of the SCM Agreement.  As mentioned above, Article 18.1 of the  Anti-Dumping Agreement  is identical in language, terminology and structure to Article 32.1 of the  SCM Agreement,  except for the reference to dumping instead of subsidy, and therefore we will proceed, as the Panel did, with an analysis of the word "against" on the basis that it has the same meaning in both provisions.  We note that neither the United States nor any of the appellees objects to this approach. 

247.
We agree with the Panel that our statement in  US – 1916 Act—to the effect that "the ordinary meaning of the phrase 'specific action against dumping' of exports within the meaning of Article 18.1 is action that is taken in response to situations presenting the constituent elements of 'dumping'" —is not conclusive as to the nature of the condition flowing from the term "against".  The Panel took the position that an action operates "against" dumping or a subsidy within the meaning of Article 18.1 of the  Anti-Dumping Agreement  and Article 32.1 of the SCM Agreement  if it has an  adverse bearing  on dumping or subsidization.   The United States criticizes this approach, contending that an action is "against" dumping or a subsidy if it is "in hostile/active opposition" to dumping or a subsidy.  The United States puts emphasis on the argument that an action, in order to be characterized as being "against" dumping or a subsidy, must "come into contact with" dumping or a subsidy, in the sense of "operating directly" on the imported good, or the entity responsible for the dumped or subsidized good.  In the view of the United States, the Panel erred by finding that the term "against" in Article 18.1 of the  Anti-Dumping Agreement  and Article 32.1 of the  SCM Agreement  encompasses any form of adverse bearing, whether it be direct or indirect, and by finding that this term does not imply a requirement that the action applies directly to the imported good or an entity responsible for it, and is burdensome.   The United States contends that such a requirement derives from the ordinary meaning of the term "against".  Specifically, the United States relies on a definition found in the  New Shorter Oxford English Dictionary,  according to which "against" means "in contact with".   In order to identify the ordinary meaning of the term "against" as used in Article 18.1 of the Anti-Dumping Agreement  and Article 32.1 of the  SCM Agreement,  the United States posits three definitions of that term:  (1) "of motion or action in opposition";  (2) "in hostility or active opposition to";  and (3) "in contact with".  

248.
In our view,  the first and second definitions invoked by the United States could, arguably, have some relevance in identifying the ordinary meaning of the term "against" as used in Article 18.1 of the  Anti-Dumping Agreement  and Article 32.1 of the  SCM Agreement.  However, we do not believe the third definition is appropriate given the substance of Articles 18.1 and 32.1.  Indeed, the third definition refers to physical contact between two objects and, thus, in our view, is irrelevant to the idea of opposition, hostility or adverse effect that is conveyed by the word "against" as used in Article 18.1 of the  Anti-Dumping Agreement  and Article 32.1 of the  SCM Agreement.  It should be remembered that dictionaries are important guides to, not dispositive statements of, definitions of words appearing in agreements and legal documents.

249.
We also note that the third dictionary definition cited by the United States is incomplete;  not only does that dictionary definition refer to "in contact with", it also refers to "supported by".  This latter element is difficult to reconcile with any idea of opposition, hostility or adverse bearing.  

250.
Therefore, as the definition "in contact with" cannot be used to ascertain the ordinary meaning of "against" as used in Article 18.1 of the  Anti-Dumping Agreement  and in Article 32.1 of the SCM Agreement,  we do not believe the United States is justified in using that definition to support its view that an action against dumping or a subsidy must have direct contact with the imported good, or the entity responsible for the dumped or subsidized good.  More generally, we fail to see how such a meaning can be given to the term "against", which, given the substance of Article 18.1 of the  Anti-Dumping Agreement  and Article 32.1 of the  SCM Agreement,  must relate to an idea of opposition, hostility or adverse effect. 

251.
A textual analysis of Articles 18.1 and 32.1 supports, rather than defeats, the finding of the Panel that these provisions are applicable to measures that do not come into direct contact with the imported good, or entities responsible for the dumped or subsidized good.  We note that Article 18.1 refers only to measures that act against "dumping", and that there is no express requirement that the measure must act against the imported dumped product, or entities responsible for that product.  Likewise, Article 32.1 of the  SCM Agreement  refers to specific action against "a subsidy", not action against the imported subsidized product or a responsible entity.  The United States' contention is further contradicted by the contextual consideration that the SCM Agreement  authorizes multilaterally-sanctioned countermeasures "against" a subsidy, which may consist of indirect action affecting other products. 

252.
Turning to considerations of object and purpose, we do not consider that the object and purpose of the  Anti-Dumping Agreement  and of the  SCM Agreement,  as reflected in Article 18.1 of the  Anti-Dumping Agreement  and in Article 32.1 of the  SCM Agreement,  support the incorporation into these provisions, through the term "against", of a requirement that the measure must come into direct contact with the imported good, or the entity responsible for it.  Both provisions fulfil a function of limiting the range of actions that a Member may take unilaterally to counter dumping or subsidization.   Excluding from Article 18.1 of the  Anti-Dumping Agreement  and Article 32.1 of the  SCM Agreement  actions that do not come into direct contact with the imported good or the entity responsible for the dumped or subsidized good, would undermine that function. 

253.
We, therefore, agree with the Panel that in Article 18.1 of the  Anti-Dumping Agreement  and Article 32.1 of the  SCM Agreement,  there is no requirement that the measure must come into direct contact with the imported product, or entities connected to, or responsible for, the imported good such as the importer, exporter, or foreign producer.  We also agree with the Panel that the test should focus on dumping or subsidization as  practices.  Article 18.1 refers only to measures that act against "dumping";  there is no express requirement that the measure must act against the imported dumped product, or entities responsible for that product.  Likewise, Article 32.1 of the  SCM Agreement  refers to specific action against "a subsidy", not to action against the imported subsidized product or a responsible entity.

254.
Recalling the other two elements of the definition of "against" from the  New Shorter Oxford Dictionary  relied upon by the United States, namely "of motion or action in opposition" and "in hostility or active opposition to", to determine whether a measure is "against" dumping or a subsidy, we believe it is necessary to assess whether the design and structure of a measure is such that the measure is "opposed to", has an adverse bearing on, or, more specifically, has the effect of dissuading the practice of dumping or the practice of subsidization, or creates an incentive to terminate such practices.  In our view, the CDSOA has exactly those effects because of its design and structure.  

255.
The CDSOA effects a transfer of financial resources from the producers/exporters of dumped or subsidized goods to their domestic competitors.  This is demonstrated by the following elements of the CDSOA regime.  First,  the CDSOA offset payments are financed from the anti-dumping or countervailing duties paid by the foreign producers/exporters.  Second,  the CDSOA offset payments are made to an "affected domestic producer", defined in Section 754(b) of the Tariff Act as "a petitioner or interested party in support of the petition with respect to which an anti-dumping duty order, a finding under the Antidumping Act of 1921, or a countervailing duty order has been entered" and that "remains in operation".  In response to our questioning at the oral hearing, the United States confirmed that the "affected domestic producers" which are eligible to receive payments under the CDSOA, are necessarily competitors of the foreign producers/exporters subject to an anti-dumping or countervail order.  Third,  under the implementing regulations issued by the United States Commissioner of Customs ("Customs") on 21 September 2001, the "qualifying expenditures" of the affected domestic producers, for which the CDSOA offset payments are made, "must be related to the production of the same product that is the subject of the related order or finding, with the exception of expenses incurred by associations which must relate to a specific case."  Fourth, Customs has confirmed that there is no statutory or regulatory requirement as to how a CDSOA offset payment to an affected domestic producer is to be spent, thus indicating that the recipients of CDSOA offset payments are entitled to use this money to bolster their competitive position  vis-à-vis  their competitors, including the foreign competitors subject to anti-dumping or countervailing duties.  

256.
All these elements lead us to conclude that the CDSOA has an adverse bearing on the foreign producers/exporters in that the imports into the United States of the dumped or subsidized products (besides being subject to anti-dumping or countervailing duties) result in the financing of United States competitors—producers of like products—through the transfer to the latter of the duties collected on those exports.  Thus, foreign producers/exporters have an incentive not to engage in the practice of exporting dumped or subsidized products or to terminate such practices.  Because the CDSOA has an adverse bearing on, and, more specifically, is designed and structured so that it dissuades the practice of dumping or the practice of subsidization, and because it creates an incentive to terminate such practices, the CDSOA is undoubtedly an action "against" dumping or a subsidy, within the meaning of Article 18.1 of the  Anti-Dumping Agreement  and of Article 32.1 of the SCM Agreement. 

* * *

C.
Footnote 24 of the Anti-Dumping Agreement and Footnote 56 of the SCM Agreement

260.
The United States challenges the way the Panel addressed footnote 24 of the  Anti-Dumping Agreement  and footnote 56 of the  SCM Agreement, arguing that the Panel erred in declining to examine the import of the footnotes because it had already determined that the CDSOA was a "specific action" under Article 18.1 of the  Anti-Dumping Agreement  and under Article 32.1 of the SCM Agreement.  The United States contends that these footnotes permit actions involving dumping or subsidies consistent with GATT 1994 provisions and not addressed by Article VI of the GATT 1994, and that these actions are not encompassed by the prohibitions against "specific action" in Article 18.1 of the  Anti-Dumping Agreement  and Article 32.1 of the  SCM Agreement.  In other words, according to the United States, an action that falls within footnotes 24 and 56 cannot be characterized as a "specific action" within the meaning of Article 18.1 of the Anti-Dumping Agreement  and Article 32.1 of the  SCM Agreement,  and such action would, therefore, not be WTO-inconsistent.  

261.
We disagree with this argument.  We note, first, that, in  US – 1916 Act,  we commented on footnote 24 as follows: 

Footnote 24 to Article 18.1 of the Anti-Dumping Agreement  states:

This is not intended to preclude action under other relevant provisions of GATT 1994, as appropriate.

We note that footnote 24 refers generally to "action" and not, as does Article 18.1, to "specific action against dumping" of exports.  "Action" within the meaning of footnote 24 is to be distinguished from "specific action against dumping" of exports, which is governed by Article 18.1 itself. 

262.
The United States' reasoning is tantamount to treating footnotes 24 and 56 as the primary provisions, while according Articles 18.1 and 32.1 residual status.  This not only turns the normal approach to interpretation on its head, but it also runs counter to our finding in  US – 1916 Act.  In that case, we provided guidance for determining whether an action is specific to dumping (or to a subsidy):  an action is specific to dumping (or a subsidy) when it may be taken  only  when the constituent elements of dumping (or a subsidy) are present, or, put another way, when the measure is inextricably linked to, or strongly correlates with, the constituent elements of dumping (or of a subsidy).  This approach is based on the  texts  of Article 18.1 of the  Anti-Dumping Agreement  and of Article 32.1 of the  SCM Agreement,  and not on the accessory footnotes.  Footnotes 24 and 56 are clarifications of the main provisions, added to avoid ambiguity;  they confirm what is implicit in Article 18.1 of the  Anti-Dumping Agreement  and in Article 32.1 of the  SCM Agreement,  namely, that an action that is  not  "specific" within the meaning of Article 18.1 of the  Anti-Dumping Agreement  and of Article 32.1 of the  SCM Agreement,  but is nevertheless related to dumping or subsidization, is not prohibited by Article 18.1 of the  Anti-Dumping Agreement  or Article 32.1 of the SCM Agreement. 

D.
Whether the CDSOA is in Accordance with the WTO Agreement

263.
Having determined that the CDSOA is a "specific action against" dumping or a subsidy within the meaning of Article 18.1 of the  Anti-Dumping Agreement  and Article 32.1 of the SCM Agreement,  we move to the next step of our analysis, which is to determine whether the action is "in accordance with the provisions of the GATT 1994, as interpreted by" the  Anti-Dumping Agreement  or the  SCM Agreement. 

264.
We interpreted "provisions of GATT 1994" as referred to in Article 18.1 of the  Anti-Dumping Agreement  in  US – 1916 Act.  In particular, we stated that the "provisions" are, in fact, the provisions of Article VI of the GATT 1994 concerning dumping: 

We recall that footnote 24 to Article 18.1 refers to "other relevant provisions of GATT 1994".  These terms can only refer to provisions other than the provisions of Article VI concerning dumping.  Footnote 24 thus confirms that the "provisions of GATT 1994" referred to in Article 18.1 are in fact the provisions of Article VI of the GATT 1994 concerning dumping.  (original emphasis)

265.
We also stated in that appeal that "Article VI, and, in particular, Article VI:2, read in conjunction with the  Anti-Dumping Agreement, limit the permissible responses to dumping to definitive anti-dumping duties, provisional measures and price undertakings."   As CDSOA offset payments are not definitive anti-dumping duties, provisional measures or price undertakings, we conclude, in the light of our finding in  US – 1916 Act,  that the CDSOA is not "in accordance with the provisions of the GATT 1994, as interpreted by" the  Anti-Dumping Agreement.  It follows that the CDSOA is inconsistent with Article 18.1 of that Agreement. 

266.
As regards subsidization, the United States argues that Article VI:3 of the GATT 1994, read in conjunction with Article 10 of the  SCM Agreement,  does not limit the permissible remedies for subsidies to duties.  The United States submits that the legal regime governing permissible responses to dumping is different from that governing the permissible responses to subsidization.  Therefore, it is inappropriate to rely on the reasoning from  US – 1916 Act  to determine what is meant by "in accordance with the provisions of the GATT 1994" as that phrase relates to permissible responses to subsidies.  

267.
The United States also submits that the CDSOA is in accordance with Article VI:3 of the GATT 1994 and the provisions of Part V of the  SCM Agreement,  because those provisions do not encompass  all  measures taken against subsidization;  they contemplate  only  countervailing duties (and by implication, provisional measures and price undertakings).   Thus, it cannot properly be concluded that the CDSOA violates Article VI:3 of the GATT 1994 or the provisions of Part V of the SCM Agreement,  because the CDSOA offset payments are  not  countervailing duties (or provisional measures or price undertakings), and, therefore, do not constitute an action covered by these provisions.  In support of its submissions, the United States contrasts the language of Article VI:2 of the GATT 1994 and Article 1 of the  Anti-Dumping Agreement  with Article VI:3 of the GATT 1994 and Article 10 of the  SCM Agreement.   The United States argues, on the basis of textual differences, that the conclusion we reached in  US – 1916 Act  that Article VI of the GATT 1994 encompasses all measures taken against dumping, was based on the specific language of Article VI:2 of the GATT 1994 and Article 1 of the  Anti-Dumping Agreement.  Therefore, according to the United States, such a conclusion should not be extended to the textually different subsidy provisions of Article VI of the GATT 1994 and of Part V of the SCM Agreement,  which are limited to the imposition of countervailing duties (and by implication, provisional duties and price undertakings).  In particular, the United States argues that the permissible responses to dumping are limited to definitive anti-dumping duties, provisional measures and price undertakings, because Article 1 of the  Anti-Dumping Agreement  refers to anti-dumping measures,  a generic expression that encompasses  all  measures taken against dumping, and not only duties.  Article 10 of the  SCM Agreement,  by contrast, refers to countervailing  duties,  and thus only countervailing duties (and, by implication, provisional duties and price undertakings) are governed by Article VI:3 of the GATT 1994 and Part V of the SCM Agreement. 

268.
We disagree with these submissions for the following reasons.  As the Panel noted, our analysis in  US – 1916 Act  "was not based on any particular AD provision in isolation, but on the AD Agreement as a whole."  We agree with the Panel that: 

Since the Appellate Body's analysis [in  US – 1916 Act ] was not based exclusively on AD Article 1, we fail to see why a different approach should apply in respect of the permissible responses to subsidization, simply because of a difference between the text of AD Article 1 and SCM Article 10.  In identifying the permissible responses to subsidization, we consider it important to have regard to the type of remedies foreseen by the SCM Agreement.  (emphasis added)

As pointed out above, Article 32.1 of the  SCM Agreement  is identical in terminology and structure to Article 18.1 of the  Anti-Dumping Agreement,  except for the reference to subsidy instead of dumping.  We endorse Canada's contention that "[t]his identical wording gives rise to a strong interpretative presumption that the two provisions set out the same obligation or prohibition."  

269.
Article VI of the GATT 1994 and the  Anti-Dumping Agreement  identify three responses to dumping, namely, definitive anti-dumping duties, provisional measures and price undertakings.  No other response is envisaged in the text of Article VI of the GATT 1994, or the text of the  Anti-Dumping Agreement.  Therefore, to be in accordance with Article VI of the GATT 1994, as interpreted by the  Anti-Dumping Agreement,  a response to dumping must be in one of these three forms.  We confirmed this in  US – 1916 Act.  We fail to see why similar reasoning should not apply to subsidization.  The GATT 1994 and the  SCM Agreement  provide four responses to a countervailable subsidy:  (i) definitive countervailing duties;  (ii) provisional measures;  (iii) price undertakings;  and (iv) multilaterally-sanctioned countermeasures under the dispute settlement system.  No other response to subsidization is envisaged in the text of the GATT 1994, or in the text of the  SCM Agreement.  Therefore, to be "in accordance with the GATT 1994, as interpreted by" the SCM Agreement,  a response to subsidization must be in one of those four forms. 

270.
We note that interpreting these provisions as limiting the permissible responses to a countervailable subsidy to the four remedies envisaged in the  SCM Agreement  and the GATT 1994 is consistent with footnote 35 to Article 10 of the  SCM Agreement,  and with the function of Article 32.1 of the  SCM Agreement.  Footnote 35 reads as follows: 

The provisions of Part II or III may be invoked in parallel with the provisions of Part V;  however, with regard to the effects of a particular subsidy in the domestic market of the importing Member, only one form of relief (either a countervailing duty, if the requirements of Part V are met, or a countermeasure under Articles 4 or 7) shall be available. The provisions of Parts III and V shall not be invoked regarding measures considered non‑actionable in accordance with the provisions of Part IV.  However, measures referred to in paragraph 1(a) of Article 8 may be investigated in order to determine whether or not they are specific within the meaning of Article 2.  In addition, in the case of a subsidy referred to in paragraph 2 of Article 8 conferred pursuant to a programme which has not been notified in accordance with paragraph 3 of Article 8, the provisions of Part III or V may be invoked, but such subsidy shall be treated as non‑actionable if it is found to conform to the standards set forth in paragraph 2 of Article 8. (emphasis added) 

It is appropriate to emphasize the phrase "only one form of relief (either a countervailing duty, if the requirements of Part V are met, or a countermeasure under Articles 4 or 7) shall be available."  It expressly sets out two forms of specific action, and provides that WTO Members may choose to apply one or the other against a subsidy.  The assumption underlying the requirements of footnote 35 is that remedies under the  SCM Agreement  are limited to countervailing duties (and, by implication, provisional measures and price undertakings), explicitly envisaged in Part V of the  SCM Agreement,  and to countermeasures under Articles 4 and 7 of the  SCM Agreement.  Footnote 35 requires WTO Members to choose between two forms of remedy;  such a requirement would be meaningless if responses to a countervailable subsidy, other than definitive countervailing duties, provisional measures, price undertakings and multilaterally-sanctioned countermeasures, were permitted under the GATT 1994 and the  SCM Agreement. 

271.
Moreover, Article 32.1 of the  SCM Agreement  limits the range of actions a WTO Member may take unilaterally to counter subsidization.  Restricting available unilateral actions against subsidization to those expressly provided for in the GATT 1994 and in the  SCM Agreement  is consistent with this function.  The United States' reasoning would deprive Article 32.1 of the SCM Agreement  of effectiveness.  As we have stated on many occasions, the internationally recognized interpretive principle of effectiveness should guide the interpretation of the  WTO Agreement , and, under this principle, provisions of the WTO Agreement  should not be interpreted in such a manner that whole clauses or paragraphs of a treaty would be reduced to redundancy or inutility.  Accepting the United States' contention that Article VI:3 of the GATT 1994 and Part V of the  SCM Agreement  cover only countervailing duties would render Article 32.1 of the  SCM Agreement  redundant or inutile, because, under the United States' approach, Article 32.1 of the  SCM Agreement  would not provide additional discipline.  Thus, a violation of Article 32.1 would flow only from a violation of another provision;  violating Article 32.1 would be only a mechanical consequence of a violation of another provision. 

272.
Furthermore, Article 32.1 of the  SCM Agreement  would be inutile with respect to "specific action[s] against a subsidy" other than countervailing duties, as it would be impossible, in such case, to find a violation of Article 32.1.  Given that Article VI:3 of the GATT 1994 and Part V of the  SCM Agreement  would, under the United States' reasoning, be limited to countervailing duties, such specific actions would always be in accordance with Article VI:3 of the GATT 1994 and Part V of the SCM Agreement  and, therefore, consistent with Article 32.1.  Consequently, we reject the United States' contention that Article VI:3 of the GATT 1994 and Part V of the  SCM Agreement  encompass only countervailing duties. 

273.
In our view, Article VI:3 of the GATT 1994 and Part V of the  SCM Agreement  encompass all  measures taken against subsidization.  To be in accordance with the GATT 1994, as interpreted by the SCM Agreement, a response to subsidization must be either in the form of definitive countervailing duties, provisional measures or price undertakings, or in the form of multilaterally-sanctioned countermeasures resulting from resort to the dispute settlement system.  As the CDSOA does not correspond to any of the responses to subsidization envisaged by the GATT 1994 and the  SCM Agreement,  we conclude that it is not in accordance with the provisions of the GATT 1994, as interpreted by the  SCM Agreement,  and that, therefore, the CDSOA is inconsistent with Article 32.1 of the  SCM Agreement. 

274.
Accordingly, we uphold, albeit for different reasons, the finding of the Panel that the CDSOA is a non-permissible specific action against dumping or a subsidy, contrary to Article 18.1 of the  Anti-Dumping Agreement  and Article 32.1 of the  SCM Agreement. 

Notes and Questions


(1)  Are you convinced that the Antidumping Agreement precludes legislation such as the 1916 Act and the Byrd Amendment?  In particular, are you satisfied with the analysis of the meaning of  “against”?


(2)  Is it possible for the US government to subsidize industries hurt by dumping or foreign subsidies without running afoul of the ruling in the Byrd Amendment case?  How would you structure such a program?  If it is not possible, has the Appellate Body added a new form of prohibited subsidy to the WTO Agreement?  Is that appropriate?  In that regard, it is noteworthy that the panel stated in its conclusion:  “If Members are of the view that subsidization is a permitted response to unfair trade practices, we suggest that they clarify this matter through negotiation.”  Panel Report, para. 8.3.


(3)  The panel in the Byrd Amendment case found that the US legislation falsified the degree of support for antidumping/countervail actions by giving an incentive for members of an industry to support a petition, whether or not they really did, so as to qualify themselves for any potential payments under the Byrd Amendment.  In the panel’s view, this constituted a violation of article of article 5.4 of the Antidumping Agreement and article 11.4 of the SCM Agreement.  The Appellate Body disagreed.  What is your view?


(4)  As noted in the Update to Chapter 7.4(C), eight of the Byrd complainants have been authorized to take retaliatory action against the United States.  Canada and the EC did so in May 2005 and Japan and Mexico did so in August 2005.  “Mexico Slaps Punitive Duties on U.S. Goods Due to Noncompliance with WTO Byrd Ruling”, 22 BNA International Trade Reporter 1386 (2006).  The Byrd Amendment was repealed in February 2006, effective as of October 1, 2007.  Duties collected before that date will be available for distribution.  While the complainants welcomed the repeal, their view is that the US is not yet in compliance because of the transitional provisions.  “Trading Partners Reject U.S. Claims of WTO Compliance in Byrd Act Dispute”, 23 BNA International Trade Reporter 260 (2006).

(5)  Because the imposition of antidumping duties tends to disrupt trade flows, relatively few US companies have benefited from Byrd Amendment payments.  Indeed, the Government Accountability Office (GAO) found that, in money terms, about one-half of all Byrd disbursements were received by only 5 of 770 recipient companies, and 80 percent of all disbursements went to 39 companies.  Moreover, three of the five top recipients are currently under common ownership.  GAO, "Issues and Effects of Implementing the Continued Dumping and Subsidy Offset Act," GAO-05-979.  The repeal effort may have been aided by the fact that the Act benefited so few. 
(2)  WTO Cases on the Detailed Application of Antidumping Rules:  The US Lumber Case


While there are many cases that could be selected to demonstrate the detailed application of WTO antidumping rules by panels and the Appellate Body, we have chosen one that addresses a particularly controversial subject – zeroing (see Casebook, at page 716).

UNITED STATES – FINAL DUMPING DETERMINATION

ON SOFTWOOD LUMBER FROM CANADA

WT/DS264/AB/R, adopted August 31, 2004

63.
[T]his dispute relates to the consistency, with Article 2.4.2 of the Anti-Dumping Agreement, of a methodology incorporating the practice of zeroing as applied  in the anti-dumping investigation at issue in this case.  * * * 

64.
[T]he United States Department of Commerce ("USDOC") [applied zeroing as follows] in this case.  First, USDOC divided the product under investigation (that is, softwood lumber from Canada) into sub-groups of identical, or broadly similar, product types.  Within each sub-group, USDOC made certain adjustments to ensure price comparability of the transactions and, thereafter, calculated a weighted average normal value and a weighted average export price per unit of the product type.  When the weighted average normal value per unit exceeded the weighted average export price per unit for a sub-group, the difference was regarded as the "dumping margin" for that comparison.  When the weighted average normal value per unit was equal to or less than the weighted average export price per unit for a sub-group, USDOC took the view that there was no "dumping margin" for that comparison.  USDOC aggregated the results of those sub-group comparisons in which the weighted average normal value exceeded the weighted average export price—those where the USDOC considered there was a "dumping margin"—after multiplying the difference per unit by the volume of export transactions in that sub-group.  The results for the sub-groups in which the weighted average normal value was equal to or less than the weighted average export price were treated as zero for purposes of this aggregation, because there was, according to USDOC, no "dumping margin" for those sub-groups.  Finally, USDOC divided the result of this aggregation by the value of all export transactions of the product under investigation (including the value of export transactions in the sub-groups that were not included in the aggregation).  In this way, USDOC obtained an "overall margin of dumping", for each exporter or producer, for the product under investigation (that is, softwood lumber from Canada).

65.
Thus, as we understand it, by zeroing, the investigating authority treats as zero the difference between the weighted average normal value and the weighted average export price in the case of those sub-groups where the weighted average normal value is less than the weighted average export price.  Zeroing occurs only at the stage of aggregation of the results of the sub-groups in order to establish an overall margin of dumping for the product under investigation as a whole.
* * *

77.
[T]his appeal is concerned with USDOC's use of zeroing in establishing the existence of "margins of dumping" using the first methodology specified under the first sentence of Article 2.4.2—"a comparison of a weighted average normal value with a weighted average of prices of all comparable export transactions".  On this issue, the participants disagree as to the proper interpretation of the terms "margins of dumping" and "all comparable export transactions".  
78.
The United States asserts that, after having correctly found that "multiple averaging" is permitted under Article 2.4.2, the Panel erred in proceeding further and finding that the United States acted inconsistently with Article 2.4.2 "in determining the existence of margins of dumping on the basis of a methodology incorporating the practice of 'zeroing'."  The United States argues that the term "margins of dumping" in Article 2.4.2 does not refer to margins of dumping for the product under investigation as a whole, but instead refers to "the results of comparing averages 'for each category of product/transaction compared'."  More specifically, "margins of dumping", according to the United States, is used in Article 2.4.2 to refer to the results of multiple comparisons "in which the normal value exceeds the export price".  Finally, the United States posits that Article 2.4.2 "does not address the issue of aggregating the results of  multiple comparisons."  

79.
The position of the United States hinges on two distinct propositions.  First, that multiple averaging is permitted under Article 2.4.2 and that the term "all comparable export transactions" refers  only  to all comparable export transactions  within each sub-group.  Secondly, that the term "margins of dumping" in Article 2.4.2 does not refer to margins of dumping for the product as a whole, but instead refers to "margins of dumping" for individual product types in cases in which the investigating authority conducts multiple averaging.  Thus, the United States argues that Article 2.4.2 deals only with multiple comparisons at sub-group levels, and does not address the issue of how the results of such comparisons are to be aggregated in order to calculate an overall margin of dumping for the product as a whole.
80.
We note that there is no disagreement among the participants in this dispute as to the permissibility of "multiple averaging" under Article 2.4.2.  All participants agree that an investigating authority may choose to divide the product under investigation into product types or models for purposes of calculating a weighted average normal value and a weighted average export price for the transactions involving each product type or model or sub-group of "comparable" transactions.  In addition, we note that Canada has not claimed, with regard to the investigation at issue, that the United States has acted inconsistently with Article 2.4.2 when calculating the weighted average normal value and weighted average export price for each sub-group of comparable transactions.  

81.
We agree with the participants in this dispute that multiple averaging is permitted under Article 2.4.2 to establish the existence of margins of dumping for the product under investigation.  We disagree with those who suggest that the Appellate Body Report in  EC – Bed Linen  is premised on an assumption that multiple averaging is prohibited.  The issue of multiple averaging was not before the Appellate Body in  EC – Bed Linen  and the reasoning of the Appellate Body in that case should therefore not be read as prohibiting that practice.  * * * 

82.
Although all participants in this dispute agree on the permissibility of multiple averaging, they disagree as to the proper interpretation of the terms "all comparable export transactions" and "margins of dumping" in Article 2.4.2 as they relate to zeroing.  The United States argues that once "all comparable export transactions" have been taken into account at the sub-group level, the requirement of Article 2.4.2 is satisfied and that, therefore, the obligation to consider "all comparable export transactions" does not extend to the aggregation stage.  A contrary interpretation of Article 2.4.2 would, according to the United States, require investigating authorities to compare "dumped" and "non-dumped" transactions, which the United States considers to be non-comparable, at the aggregation stage.

83.
In contrast, Canada argues that the "word 'all' operates to ensure that every transaction is fully included in the calculation of the dumping margin" and that the word "'comparable' must relate to the entire product under consideration."  Canada further submits that the United States' definition of the word "comparable" is "inconsistent with its own practice" and that "[t]here is no difference as to comparability between different models that are dumped versus those that are not dumped."  The European Communities similarly submits that "[t]he United States misinterprets the term 'comparable transactions' in Article 2.4.2", and that "[o]nce the multiple averaging methodology has been applied, all transactions are considered 'comparable'."
84.
The second area of their disagreement concerns the proper interpretation of the term "margins of dumping" as used in Article 2.4.2.  That disagreement turns on the question of whether that term applies to the product under investigation as a whole, or, at the sub-group level, when multiple averaging is undertaken.  

85.
With these considerations in mind, we turn next to examine the terms "all comparable export transactions" and "margins of dumping" as they apply to this dispute.  As both of these terms occur in the same sentence and relate to establishing the existence of margins of dumping under Article 2.4.2, we emphasize that they should be interpreted in an integrated manner.
86.
Article 2.4.2 requires that the existence of margins of dumping "shall normally be established on the basis of a comparison of a weighted average normal value with a weighted average of prices of all comparable export transactions". (emphasis added)  It is clear from the language of Article 2.4.2 that a weighted average normal value is to be compared with a weighted average of the prices of "comparable" export transactions, and not with prices of "non-comparable" export transactions.  At the same time, the word "all" in "all comparable export transactions" makes it clear that Members cannot exclude from a comparison any transaction that is "comparable".  Thus, we agree with the Panel that the term "all comparable export transactions" means that a Member "may only compare those export transactions which are comparable, but [] it must compare  all  such transactions."
87.
It is not in dispute in this case that, in the calculation of the weighted average export price for each sub-group, USDOC took into account "all comparable export transactions", and thus no comparable export transactions were excluded at the sub-group level.

88.
However, the participants have divergent views with respect to the aggregation of the results of the multiple comparisons of "all comparable export transactions".  The United States is of the view that Article 2.4.2 does not require the aggregation of the results of such comparisons, and that, even if there were such a requirement, it would be permissible to exclude the results of those comparisons where the weighted average normal value is less than the weighted average export price (which comparisons according to the United States constitute "non-dumped comparisons").  The United States emphasizes that Article VI:1 of the General Agreement on Tariffs and Trade 1994 (the "GATT 1994") "explicitly condemns dumping" and that the  Anti-Dumping Agreement "does not recognize a 'negative dumping margin'."  As we understand it, the United States is of the view that a requirement to include results of "non-dumped" comparisons at the aggregation stage would amount to giving offsets unjustifiably to "dumped" amounts from "non-dumped" amounts.

89.
In contrast, Canada, the European Communities, India, and Japan are of the view that the terms "dumping" and "dumping margins" in the  Anti-Dumping Agreement  apply to the product under investigation  as a whole, and that, therefore, the results of multiple comparisons must be aggregated in their entirety to establish the existence of margins of dumping for the product  as a whole.  In their view, the  Anti-Dumping Agreement  does not permit a determination of "dumping" at the level of a product type or model.  Moreover, according to Canada and the European Communities, treating comparisons at the sub-group level as "dumped" or "non-dumped" is inconsistent with Article 2.4.2 and amounts to "prejudging" the outcome of an analysis to determine whether dumping exists for the product under investigation as a whole.  

90.
There is no basic disagreement among the participants that "all comparable export transactions" must be taken into account in establishing margins of dumping.  Rather, the participants' disagreement centres on how the results of multiple comparisons are interpreted and aggregated when all comparable transactions have admittedly been taken into account at the sub-group level.  And this disagreement flows, in essence, from the participants' respective interpretations of the terms "dumping" and "margins of dumping" in the  Anti-Dumping Agreement—whether these terms apply at the product or sub-product level.  We therefore turn now to an analysis of these terms as used in Article 2.4.2 of the  Anti-Dumping Agreement.
91.
As we noted above, the United States' position rests on the proposition that "margins of dumping" can be established, and "dumping" can be found, at the  sub-group level.  According to the United States, the term "margins of dumping" in Article 2.4.2 refers to the results of those multiple comparisons "in which the normal value exceeds the export price".  In addressing this argument, we turn first to Article VI:1 of the GATT 1994 and Article 2.1 of the  Anti-Dumping Agreement, which define "dumping" in the context of the GATT 1994 and the  Anti-Dumping Agreement, respectively.  

92.
Specifically, Article VI:1 defines "dumping" as occurring where "products  of one country are introduced into the commerce of another country at less than the normal value of the  products". (emphasis added)  This definition is reiterated in Article 2.1 of the  Anti-Dumping Agreement,  which provides that:

Article 2

Determination of Dumping


2.1
For the purpose of this Agreement, a product is to be considered  as being dumped, i.e. introduced into the commerce of another country at less than its normal value, if the export price of the product exported from one country to another is less than the comparable price, in the ordinary course of trade, for the like  product when destined for consumption in the exporting country. (emphasis added)
93.
It is clear from the texts of these provisions that dumping is defined in relation to a product as a whole as defined by the investigating authority.  Moreover, we note that the opening phrase of Article 2.1—"[f]or the purpose of this Agreement"—indicates that the definition of "dumping" as contained in Article 2.1 applies to the entire Agreement, which includes, of course, Article 2.4.2.  "Dumping", within the meaning of the  Anti-Dumping Agreement, can therefore be found to exist only for the product under investigation as a whole, and cannot be found to exist only for a type, model, or category of that product.  

94.
Other provisions of the  Anti-Dumping Agreement  confirm this view.  For example, Article 9.2 (as well as Article VI:2 of the GATT 1994) stipulate that an anti-dumping duty is to be imposed in respect of the  product  under investigation.  In addition, Article 6.10 of the  Anti-Dumping Agreement  provides that the investigating authorities "shall, as a rule, determine an individual margin of dumping for each known exporter or producer concerned  of the product under investigation". (emphasis added)
95.
Having examined the definition of "dumping", we now turn to examine the term "margin of dumping" as defined in Article VI:2 of the GATT 1994, second sentence, which provides that:

... the margin of dumping is the price difference determined in accordance with the provisions of paragraph 1 [of Article VI of the GATT 1994]. (footnote omitted)

96.
The Appellate Body found in  EC – Bed Linen  that "[w]hatever the method used to calculate the margins of dumping ... these margins must be, and can only be, established for the  product  under investigation as a whole."  While "dumping" refers to the introduction of a product into the commerce of another country at less than its normal value, the term "margin of dumping" refers to the magnitude of dumping.  As with dumping, "margins of dumping" can be found only for the product under investigation as a whole, and cannot be found to exist for a product type, model, or category of that product.  
97.
It is clear that an investigating authority may undertake multiple averaging to establish margins of dumping for a product under investigation.  In our view, the results of the multiple comparisons at the sub-group level are, however, not "margins of dumping" within the meaning of Article 2.4.2.  Rather, those results reflect only intermediate calculations made by an investigating authority in the context of establishing margins of dumping for the product under investigation.  Thus, it is only on the basis of aggregating  all  these "intermediate values" that an investigating authority can establish margins of dumping for the product under investigation as a whole.  

98
We fail to see how an investigating authority could properly establish margins of dumping for the product under investigation as a whole without aggregating  all  of the "results" of the multiple comparisons for  all  product types.  There is no textual basis under Article 2.4.2 that would justify taking into account the "results" of only some multiple comparisons in the process of calculating margins of dumping, while disregarding other "results".  If an investigating authority has chosen to undertake multiple comparisons, the investigating authority necessarily has to take into account the results of  all  those comparisons in order to establish margins of dumping for the product as a whole under Article 2.4.2.  Thus we disagree with the United States that Article 2.4.2 does not apply to the aggregation of the results of multiple comparisons.  

99.
Our view that "dumping" and "margins of dumping" can only be established for the product under investigation as a whole is in consonance with the need for consistent treatment of a product in an anti-dumping investigation.  Thus, having defined the product under investigation, the investigating authority must treat that  product  as a whole for, inter alia, the following purposes:  determination of the volume of dumped imports, injury determination, causal link between dumped imports and injury to domestic industry, and calculation of the margin of dumping.  Moreover, according to Article VI:2 of the GATT 1994 and Article 9.2 of the  Anti-Dumping Agreement, an anti-dumping duty can be levied only on a dumped product.  For all these purposes, the product under investigation is treated as a whole, and export transactions in the so-called "non-dumped" sub-groups (that is, those sub-groups in which the weighted average normal value is less than the weighted average export price) are not excluded.  We see no basis, under the  Anti-Dumping Agreement, for treating the very same sub-group transactions as "non-dumped" for one purpose and "dumped" for other purposes.  Indeed, in the anti-dumping investigation at issue in this dispute, the product as a whole—softwood lumber—has been treated as a "dumped" product, except at the stage of zeroing.
100.
Moreover, we observe that Article 2.4.2 contains no express language that permits an investigating authority to disregard the results of multiple comparisons at the aggregation stage.  Other provisions of the  Anti-Dumping Agreement  are explicit regarding the permissibility of disregarding certain matters.  For example, Article 2.2.1 of the  Anti-Dumping Agreement, which deals with the calculation of normal value, sets forth the  only  circumstances under which sales of the like product may be disregarded.  Similarly, Article 9.4 of the Anti-Dumping Agreement expressly directs investigating authorities to "disregard" zero and  de minimis  margins of dumping, under certain circumstances, when calculating the weighted average margin of dumping to be applied to exporters or producers that have not been individually investigated.  Thus, when the negotiators sought to permit investigating authorities to disregard certain matters, they did so explicitly. 

101.
We now turn to the implications of zeroing as applied in this case.  Zeroing means, in effect, that at least in the case of  some  export transactions, the export prices are treated as if they were less than what they actually are.  Zeroing, therefore, does not take into account the  entirety  of the  prices  of  some  export transactions, namely, the prices of export transactions in those  sub-groups in which the weighted average normal value is less than the weighted average export price.   Zeroing thus inflates the margin of dumping for the product as a whole.
102.
We understand the United States to argue that a prohibition of zeroing would amount to a requirement to compare "dumped" and "non-dumped" transactions at the aggregation stage.  The United States contends that results of multiple comparisons in which the weighted average normal value exceeds the weighted average export price may be excluded because they do not involve "dumping".  As we have stated earlier, the terms "dumping" and "margins of dumping" in Article VI of the GATT 1994 and the  Anti-Dumping Agreement  apply to the product under investigation as a whole and do not apply to sub-group levels.  The treatment of comparisons for which the weighted average normal value is less than the weighted average export price as "non-dumped" comparisons is therefore not in accordance with the requirements of Article 2.4.2 of the  Anti-Dumping Agreement.  
103.
For all these reasons, we do not agree with the United States that the results of comparisons at the sub-group level constitute margins of dumping.  Nor do we agree with the United States that the results of the comparisons in which the weighted average normal value is less than the weighted average export price could be excluded in calculating a margin of dumping for the product under investigation as a whole.   
* * *

106.
The United States argues that recourse to the circumstances of the conclusion of the  Anti-Dumping Agreement  is appropriate in this case as a supplementary means of interpretation under Article 32 of the  Vienna Convention on the Law of Treaties.  Specifically, the United States argues that an examination of the historical background of the  Anti-Dumping Agreement  demonstrates that two practices employed by WTO Members to establish "margins of dumping" at the time of the Uruguay Round negotiations are relevant for an interpretation of Article 2.4.2.  The first practice consisted of making "asymmetrical" comparisons, that is, comparisons between individual export transactions and weighted average normal values in anti-dumping investigations.  The second practice was zeroing.  The United States asserts that, because the negotiators were able to agree only on the issue of "asymmetry"
 at the conclusion of the negotiations, it would be reasonable to expect, that, absent modified text in the Anti-Dumping Agreement  addressing zeroing, that practice would continue to be consistent with the  Anti-Dumping Agreement.  
107.
We are unable to agree with the United States.  The material to which the United States refers does not, in our view, resolve the issue of whether the negotiators of the  Anti-Dumping Agreement  intended to prohibit zeroing.  In any event, we have concluded, based on the ordinary meaning of Article 2.4.2 read in its context, that zeroing is prohibited when establishing the existence of margins of dumping under the weighted-average-to-weighted-average methodology. 

* * *
113.
The United States claims that, in finding that "zeroing" is prohibited under Article 2.4.2, the Panel failed to apply the standard of review set out in Article 17.6(ii) of the  Anti-Dumping Agreement, which provides, in relevant part, that:

... the panel shall interpret the relevant provisions of the Agreement in accordance with customary rules of interpretation of public international law.  Where the panel finds that a relevant provision of the Agreement admits of more than one permissible interpretation, the panel shall find the authorities' measure to be in conformity with the Agreement if it rests upon one of those permissible interpretations.
114.
The United States also claims that "the Panel  acknowledged  that the term 'margins of dumping' in Article 2.4.2 may be in the plural 'precisely because multiple averaging produces a dumping margin for each category of product/transaction compared ... '."  Thus, according to the United States, the Panel "effectively acknowledged that it was  permissible  to interpret Article 2.4.2 as addressing only the manner in which comparisons between export price and normal value are to be made."  The United States submits that if the Panel had applied the standard of review set out in Article 17.6(ii) of the  Anti-Dumping Agreement, it would have ended its analysis of Article 2.4.2. with that acknowledgment. 
115.
We do not agree with the United States.  Our reading of the Panel Report does not indicate to us that the Panel  acknowledged  that margins of dumping can be established for sub-groups.  Rather, the Panel emphasized that "[a]lthough it could be argued  that this phrase is in the plural precisely because multiple averaging produces a dumping margin for each category of product/transaction compared, it could just as well be the case that it is in the plural because in many cases there will be multiple exporters or producers."  In our view, "margins of dumping" is in the plural because a single investigation may involve establishing margins of dumping for a number of exporters or producers, and may relate to more than one country.
116.
The United States also claims that its interpretation of Article 2.4.2 is "permissible", inter alia, on the ground that "margins of dumping" within the meaning of Article 2.4.2 can be established for product types.  In our view, the  Anti-Dumping Agreement, when interpreted in accordance with customary rules of interpretation of public international law, as required by Article 17.6(ii), does not permit establishing margins of dumping for product types when the product as a whole is under investigation.  The United States' interpretation of Article 2.4.2 is, therefore, not  a "permissible interpretation" of that provision within the meaning of Article 17.6(ii).  Hence, we see no error on the part of the Panel with respect to the Panel's obligations under Article 17.6(ii) of the  Anti-Dumping Agreement.  
Notes and Questions

(1)  The US implemented the Appellate Body report by recalculating the dumping margins on a transaction-by-transaction basis, which is permitted by Article 2.4.2.  When the US aggregated the results of the transaction-by-transaction comparisons, it engaged in zeroing.  Is that permitted?  Canada has initiated an DSU Article 21.5 proceeding to challenge the US implementation.  The US prevailed at the panel level; the Appellate Body report is due in mid-August.  In the meantime, Canada and the US appear to have reached a comprehensive settlement of the lumber dispute, although it remains to be finalized and implemented.  “Canada's Harper Confirms Softwood Lumber Framework; USTR Says 'Core Terms' Reached,” 23 BNA Intl. Trade Rptr. 674 (2006); 

(2)  In the EC – Bed Linen case, the Appellate Body stated that zeroing was not a “fair comparison”, as required by Article 2.4, first sentence.  Do you agree?  How would such a conclusion be squared with the permission to use zeroing in certain cases that is found in Article 2.4.2, second sentence?   As to the general unfairness of zeroing, how would you respond to the classic argument of zeroing defenders that zeroing practices resemble commonly accepted traffic law: drivers are ticketed when they exceed the speed limit (say, by 10 miles per hour) and it is irrelevant that yesterday they drove much more slowly (say, 11 miles per hour under the speed limit)?  How is the Appellate Body’s analysis relevant to responding to this argument?  Note that in the Lumber case, the Appellate Body did not rely on Article 2.4, first sentence, but rather focused on Article 2.4.2 (see below).  In fact, the Appellate Body has yet to return to Article 2.4 as a basis for rejecting zeroing.

(3)  Article 2.4.2, first sentence, contains the phrase “during the investigation phase”.  Does this mean that the US (and others) can use zeroing techniques in administrative and other reviews?  Is it relevant that the Appellate Body has held that the de minimis  rules of Article 11.9 (similar to Article 5.8 of the Antidumping Agreement) applies only to investigations and not reviews?  The issue is currently before two panels – one brought by the EC (DS294) and the other by Japan (DS322). Both panels initially ruled in favor of the US position on this issue.  On appeal in the US Zeroing (EC) case, the Appellate Body ignored the extensive discussion of Articles 2.4 and 2.4.2 by the parties and the panel and ruled that zeroing in reviews was not permitted by Article 2.1 of the Antidumping Agreement and GATT Article VI, which require that duties not exceed the margin of dumping.  It seems that the Appellate Body disapproves of zeroing, but it does not yet seem to have decided on exactly how the agreement prohibits it.  The US argues that the Appellate Body’s rationale means that prospective normal values or benchmarks, which have been traditionally use  by a number of countries (see Casebook, note 5, page 707), are no longer permitted.  Do you agree?  The Appellate Body rejected that argument, but did not explain its rationale for doing so.
(4)  The results of WTO cases involving antidumping and countervail measures is quite controversial in some quarters in the United States.  In particular, there is a view that panels and the Appellate Body have failed to respect article 17.6 of the Antidumping Agreement.  In this regard, consider the Appellate Body’s discussion of article 17.6 in the Lumber case.  
Chapter 18

SUBSIDIES AND COUNTERVAILING DUTIES

SECTION 18.2  INTERNATIONAL OBLIGATIONS

Add at the end of page 812:


Following the Lead and Bismuth Steel case, the US authorities changed their privatization methodology, which had also been successfully challenged in the Court of Appeals for the Federal Circuit.  The revised methodology was challenged in the WTO (and challenges are pending in the Federal Circuit).  Following panel and Appellate Body decisions rejecting the revised methodology, the US authorities again modified their approach.

INTERNATIONAL TRADE ADMINISTRATION

NOTICE OF FINAL MODIFICATION OF AGENCY PRACTICE

68 Federal Register 37125 (June 23, 2003)

On February 2, 2000, the U.S. Court of Appeals for the Federal Circuit in Delverde Srl v. United States, 202 F.3d 1360, 1365 (Fed. Cir. 2000), reh'g granted in part (June 20, 2000) (Delverde III), rejected the Department's application of its change-in-ownership methodology, as explained in the General Issues Appendix, to the facts before it in that case.  The Federal Circuit held that the Act, as amended, did not allow the Department to presume conclusively that the subsidies granted to the former owner of Delverde's corporate assets automatically “passed through”' to Delverde following the sale.  Rather, where a subsidized company has sold assets to another company, the Court held that the Act requires the Department to examine the particular facts and circumstances of the sale and determine whether the purchasing company directly or indirectly received both a financial contribution and benefit from the government. Delverde III, 202 F.3d at 1364-1368.

Pursuant to the Federal Circuit's finding, the Department developed a new change-in-ownership methodology, first announced in a remand determination on December 4, 2000, following the Federal Circuit's decision in Delverde III, and also applied in Grain-Oriented Electrical Steel from Italy; Final Results of Countervailing Duty Administrative Review, 66 FR 2885 (January 12, 2001). The first step under this methodology was to determine whether the legal person to which the subsidies were given was, in fact, distinct from the legal person that produced the subject merchandise exported to the United States.  If we determined that the two persons were distinct, we then analyzed whether a subsidy was provided to the purchasing entity as a result of the change-in-ownership transaction. If we found, however, that the original subsidy recipient and the current producer/exporter were the same person, then that person continued to benefit from the original subsidies, and its exports were subject to countervailing duties to offset those subsidies.

This “same-person” privatization methodology is currently the subject of appeals to the Federal Circuit in three cases: Acciai Speciali Terni S.p.A. v. United States, Ct. No. 01-00051; Allegheny Ludlum Corp. v. United States, Ct. Nos. 03-1189 and 03-1248; and GTS Industries, S.A. v. United States, Ct. Nos. 03-1175 and 03-1191.

[The methodology was challenged successfully by the EC in the WTO.  United States-Countervailing Measures Concerning Certain Products from the European Communities, WT/DS212.  In order to implement the recommendations and rulings of the DSB in that matter, ITA published a proposed modification of its privatization methodology.  Notice of Proposed Modification of Agency Practice Under Section 123 of the Uruguay Round Agreements Act and Request for Public Comment, 68 FR 13897 (March 21, 2003).  The Federal Circuit found the same-person methodology to be inconsistent with US law in 2004, citing the WTO case (DS212) as support for its decision (but noting that it was not bound by the WTO result).  Allegheny Ludlum Corp. v. United States, 367 F.3d 1339.]

To provide a context for the discussion of changes to our new privatization methodology, we first review the statutory provisions governing the Department's analysis of changes in ownership in the countervailing duty context, as explained in the Statement of Administrative Action (SAA) and interpreted by the Court. The statute provides, at section 771(5)(F), that “[a] change in ownership of all or part of a foreign enterprise or the productive assets of a foreign enterprise does not by itself require a determination by the administering authority that a past countervailable subsidy received by the enterprise no longer continues to be countervailable, even if the change in ownership is accomplished through an arm's length transaction.” The SAA explains that “the term ‘arm's-length transaction’ means a transaction negotiated between unrelated parties, each acting in its own interest, or between related parties such that the terms of the transaction are those that would exist if the transaction had been negotiated between unrelated parties.”  SAA, at 258.  The SAA further explains that

[s]ection 771(5)(F) is being added to clarify that the sale of a firm at arm's length does not automatically, and in all cases, extinguish any prior subsidies conferred. * * * The issue of the privatization of a state-owned firm can be extremely complex and multifaceted. While it is the Administration's intent that Commerce retain the discretion to determine whether, and to what extent, the privatization of a government-owned firm eliminates any previously conferred countervailable subsidies, Commerce must exercise this discretion carefully through its consideration of the facts of each case and its determination of the appropriate methodology to be applied.

Id.

The Federal Circuit reviewed the statute's change-in-ownership provisions in Delverde III. In that decision, in striking down the Department's previous ``gamma'' privatization methodology on the basis that, inter alia, it was a per se rule, the Federal Circuit opined:
Had Commerce fully examined the facts, it might have found that [the respondent] paid full value for the assets and thus received no benefit from the prior owner's subsidies, or Commerce might have found that [the respondent] did not pay full value and thus did indirectly receive a ‘financial contribution” and a ‘benefit’ from the government by purchasing its assets from a subsidized company ‘for less than adequate remuneration.’  * * *  Commerce might have reached the conclusion that [the respondent] indirectly received a subsidy by other means.

Delverde III, 202 F.3d at 1368.

In light of the SAA and the Federal Circuit's findings, we believe the statute grants the Department flexibility and discretion in the countervailing duty context for analyzing changes in ownership, including privatizations.

We now turn to the findings of the Panel and Appellate Body. At the outset, the Panel clarified that its findings apply only to changes in ownership that involve privatizations in which the government retains no controlling interest in the privatized producer and transfers all or substantially all the property. Panel Report at para. 7.62; noted in AB Report at paras. 85 and 117, footnote 177. The Panel then stated that, “[w]hile Members may maintain a rebuttable presumption that the benefit from prior financial contributions (or subsidization) continues to accrue to the privatized producer, privatization at arm's length and for fair market value is sufficient to rebut such a presumption.”  Panel Report at para. 7.82, upheld at AB Report at para 126.  This finding led the Panel to hold, inter alia, that the Department's same-person methodology is contrary to the requirements of the Subsidies Agreement.

While the Appellate Body agreed with the Panel that the same-person methodology is contrary to the requirements of the Subsidies Agreement, it clarified that

[p]rivatization at arm's length and for fair market value may result in extinguishing the benefit. Indeed, we find that there is a rebuttable presumption that a benefit ceases to exist after such a privatization. Nevertheless, it does not necessarily do so. There is no inflexible rule requiring that investigating authorities, in future cases, automatically determine that a `benefit' derived from pre-privatization financial contributions expires following privatization at arm's length and for fair market value. (Emphasis in original).

AB Report at para. 127.

The Appellate Body identified examples of circumstances where the conditions necessary for “market prices” to fairly and accurately reflect subsidy benefits are not present, or are “severely affected” by the government's economic and other policies.

122.
Markets are mechanisms for exchange. Under certain conditions (e.g., unfettered interplay of supply and demand, broad-based access to information on equal terms, decentralization of economic power, an effective legal system guaranteeing the existence of private property and the enforcement of contracts), prices will reflect the relative scarcity of goods and services in the market. Hence, the actual exchange value of the continuing benefit of past non-recurring financial contributions bestowed on the state-owned enterprise will be fairly reflected in the market price. However, such market conditions are not necessarily always present and they are often dependent on government action.

123.
Of course, every process of privatizing public-owned productive assets takes place within the concrete circumstances prevailing in the market in which the sale occurs. Consequently, the outcome of such a privatization process, namely the price that the market establishes for the state-owned enterprise, will reflect those circumstances. However, governments may choose to impose economic or other policies that, albeit respectful of the market's inherent functioning, are intended to induce certain results from the market.  In such circumstances, the market's valuation of the state-owned property may ultimately be severely affected by those government policies, as well as by the conditions in which buyers will subsequently be allowed to enjoy property.

124.
The Panel's absolute rule of ``no benefit'' may be defensible in the context of transactions between two private parties taking place in reasonably competitive markets; however, it overlooks the ability of governments to obtain certain results from markets by shaping the circumstances and conditions in which markets operate.  Privatizations involve complex and long-term investments in which the seller--namely the government--is not necessarily always a passive price taker and, consequently, the “fair market price of a state-owned enterprise is not necessarily always unrelated to government action. In privatizations, governments have the ability, by designing economic and other policies, to influence the circumstances and the conditions of the sale so as to obtain a certain market valuation of the enterprise.

AB Report at paras. 122-124.

Accordingly, the Appellate Body reversed the Panel's conclusion that once an importing Member has determined that a privatization has taken place at arm's length and for fair market value, it must reach a conclusion that no benefit resulting from the prior financial contribution continues to accrue to the privatized producer. AB Report at para. 161(b). However, the Appellate Body nevertheless found the Department's same-person privatization methodology to be inconsistent with the WTO obligations of the United States because, under that methodology, where the entity that produced the subject merchandise was the very same entity that received the subsidy, the Department is precluded from finding that an arm's-length, fair market value privatization transaction extinguished the pre-privatization subsidy benefit. Accordingly, the Appellate Body recommended that the DSB request the United States to bring its measures and administrative practice (i.e., the same-person methodology) into conformity with its obligations under the Subsidies Agreement.  AB Report at para. 162.

[New Methodology]

[The Department's new] methodology is based on certain rebuttable presumptions, reflecting the conclusions of the Panel and Appellate Body. The “baseline presumption” is that non-recurring subsidies can benefit the recipient over a period of time (i.e., allocation period) normally corresponding to the average useful life of the recipient's assets.  However, an interested party may rebut this baseline presumption by 

demonstrating that, during the allocation period, a privatization occurred in which the government sold its ownership of all or substantially all of a company or its assets, retaining no control of the company or its assets, and that the sale was an arm's-length transaction for fair market value.

In considering whether the evidence presented demonstrates that the transaction was conducted at arm's length, we will be guided by the SAA's definition of an arm's-length transaction, noted above, as a transaction negotiated between unrelated parties, each acting in its own interest, or between related parties such that the terms of the transaction are those that would exist if the transaction had been negotiated between unrelated parties.

In analyzing whether the transaction was for fair market value, the basic question is whether the full amount that the company or its assets (including the value of any subsidy benefits) were actually worth under the prevailing market conditions was paid, and paid through monetary or equivalent compensation.  In making this determination, the Department will normally examine whether the government, in its capacity as seller, acted in a manner consistent with the normal sales practices of private, commercial sellers in that country. A primary consideration in this regard normally will be whether the government failed to maximize its return on what it sold, indicating that the purchaser paid less for the company or assets than it otherwise would have had the government acted in a manner consistent with the normal sales practices of private, commercial sellers in that country.  Accordingly, in determining whether the evidence presented, including, inter alia, information on any comparable benchmark prices as well as information on the process through which the sale was made, demonstrates that the transaction price was fair market value, the following non-exhaustive list of factors might be considered.

(1) Objective analysis: Did the government perform or obtain an objective analysis in determining the appropriate sales price? Did it implement the recommendations of such objective analysis for maximizing its return on the sale, including in regard to the sales price recommended in the analysis?

(2) Artificial barriers to entry: For example, did the government impose restrictions on foreign purchasers or purchasers from other industries, or overly burdensome or unreasonable bidder qualification requirements, or any other restrictions that artificially suppressed the demand for, or the purchase price of, the company?

(3) Highest bid: For example, was the highest bid accepted and was the price paid in cash or close equivalent? Why or why not?

(4) Committed investment: For example, were there price discounts or other inducements in exchange for promises of additional future investment that private, commercial sellers would not normally seek (e.g., retaining redundant workers or unwanted capacity)? Did the committed investment requirements serve as a barrier to entry, or in any way distort the value that bidders were willing to pay for what was being sold?

If we determine that the evidence presented does not demonstrate that the privatization was at arm's length for fair market value, the baseline presumption will not be rebutted and we will find that the unamortized amount of any pre-sale subsidy benefit continues to be countervailable.  Otherwise, if it is demonstrated that the privatization was at arm's length for fair market value, any pre-sale subsidies will be presumed to be extinguished in their entirety and, therefore, non-countervailable.

A party can, however, obviate this presumption of extinguishment by demonstrating that, at the time of the privatization, the broader market conditions
 necessary for the transaction price to reflect fairly and accurately the subsidy benefit were not present, or were severely distorted by government action (or, where appropriate, inaction).
  In other words, even if we find that the sales price was at “market value,” parties can demonstrate that the broader market conditions were severely distorted by the government and that the transaction price was meaningfully different from what it would otherwise have been absent the distortive government action.

Some factors, inter alia, that might be considered in determining whether these broader market distortions exist include:

1. Basic Conditions: For example, are the basic requirements for a properly functioning market sufficiently present in the economy in general as well as in the particular industry or sector, including free interplay of supply and demand, broad-based and equal access to information, sufficient safeguards against collusive behavior, effective operation of the rule of law, and adequate enforcement of contracts and property rights?

2.  Legal and Fiscal Incentives: Has the government used the prerogatives of government in a special or targeted way that makes possible, or otherwise significantly distorts the terms of, a sale in a way that a private seller could not, e.g., through special tax or duty rates that make the sale more attractive to potential purchasers generally or to particular (e.g., domestic) purchasers, through regulatory exemptions particular to the privatization (or privatizations generally) affecting worker retention or environmental remediation, or through subsidization or support of other companies to an extent that severely distorts the normal market signals regarding company and asset values in the industry in question?

Where a party demonstrates that these broader market conditions were severely distorted by government action and that the transaction price was meaningfully different from what it would otherwise have been absent the distortive government action, the baseline presumption will not be rebutted and the unamortized amount of any pre-sale subsidy benefit will continue to be countervailable. Where a party does not make such a demonstration with regard to an arm's-length sale for fair market value, we will find all pre-sale subsidies to be extinguished by the sale and, therefore, to be non-countervailable.

Notes and Questions

(1)  Does this privatization methodology meet the concerns of the Appellate Body?  Is it consistent with the statute and Statement of Administrative Action (SAA), as applied by the Federal Circuit in Delverde?


(2)  Note that the case highlights the difficulties involved when administrative actions are being reviewed in two completely independent judicial system applying different rules.  What happens if the pending Federal Circuit cases referred to in the Notice reach conclusions that are not completely in accord with the approach of the new privatization methodology?
Chapter 19
INTERNATIONAL TRADE IN SERVICES
SECTION 19.3  GENERAL AGREEMENTS ON TRADE IN SERVICES (GATS)
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There have now been two pure GATS cases – the US Gambling case, which is excerpted in the Update to Chapter 13 and below; and Mexico – Telecoms (WT/DS204).  In Mexico – Telecoms, Mexico was found to have breached (a) its commitments under GATS to ensure that US carriers could connect their international calls to Mexico’s major supplier, Telmex, at cost-based rates and (b) its obligation to maintain appropriate measures to prevent Telmex from engaging in anti-competitive practices.  The case was not appealed, which may limit its influence in the long run.  See generally Eleanor Fox, The WTO’s First Antitrust Case – Mexican Telecoms: A Sleeping Victory for Trade and Competition, 9 Journal of International Economic Affairs 271 (2006).
UNITED STATES – MEASURES AFFECTING THE CROSS-BORDER SUPPLY OF GAMBLING AND BETTING SERVICES

WT/DS285/AB/R, adopted April 20, 2005

1.
The United States, and Antigua and Barbuda ("Antigua"), each appeals certain issues of law and legal interpretations developed in the Panel Report, United States – Measures Affecting the Cross-Border Supply of Gambling and Betting Services  (the "Panel Report"). The Panel was established to consider a complaint by Antigua concerning certain measures of state and federal authorities that allegedly make it unlawful for suppliers located outside the United States to supply gambling and betting services to consumers within the United States.

2.
Before the Panel, Antigua claimed that certain restrictions imposed by the United States through federal and state laws resulted in a "total prohibition" on the cross-border supply of gambling and betting services from Antigua.  Antigua contended that such a "total prohibition" was contrary to obligations of the United States under the General Agreement on Trade in Services (the "GATS").  In particular, Antigua asserted that the GATS Schedule of the United States includes specific commitments on gambling and betting services.  Antigua argued that, because the United States made full market access and national treatment commitments (that is, inscribed "None" in the relevant columns of its GATS Schedule), the United States, in maintaining the measures at issue, is acting inconsistently with its obligations under its GATS Schedule, as well as under Articles VI, XI, XVI, and XVII of the GATS.

3.
* * * The Panel then determined that the following laws of the United States had been "sufficiently identified [by Antigua] so as to warrant a substantive examination by the Panel":

Section 1084 of Title 18 of the United States Code (the "Wire Act");

Section 1952 of Title 18 of the United States Code (the "Travel Act");  and

Section 1955 of Title 18 of the United States Code (the "Illegal Gambling Business Act", or "IGBA"). 

[The Panel also examined eight state laws.  Ultimately, the Appellate Body did not uphold any violations with respect to those laws.] 

* * *

V.
Interpretation of the Specific Commitments Made by the United States in its GATS Schedule

* * *

161.
The contentious issues in this appeal concern whether the Panel erred in the way that it used the  Vienna Convention  principles of interpretation in determining the scope of the specific commitments made by the United States in subsector 10.D of its GATS Schedule, and whether the Panel erred in the conclusions it drew on the basis of its approach.

[Article 31 of the Vienna Convention]

162.
The United States' appeal focuses on the Panel's interpretation of the word "sporting" in subsector 10.D of the United States' GATS Schedule.  According to the United States, the ordinary meaning of "sporting" includes gambling and betting and the Panel erred in finding otherwise.  We observe first that the interpretative question addressed by the Panel was a broader one, namely "whether the US Schedule includes specific commitments on gambling and betting services notwithstanding the fact that the words 'gambling and betting services' do not appear in the US Schedule."  In tackling this question, the Panel turned to Sector 10 of the United States' Schedule to the GATS, which Antigua claimed included a specific commitment on gambling and betting services, and the United States claimed did not.  The relevant part of the United States' Schedule provides:

	Sector or subsector
	Limitations on market access

	10.
RECREATIONAL, CULTURAL, & SPORTING SERVICES


	

	A.
ENTERTAINMENT SERVICES (INCLUDING THEATRE, LIVE BANDS AND CIRCUS SERVICES)
	  1)
None

  2)
None

  3)
None

  4)
Unbound, except as indicated  in the horizontal section



	B.
NEWS AGENCY SERVICES


	  1)
None

  2)
None

  3)
None

  4)
Unbound, except as indicated  in the horizontal section



	C
LIBRARIES, ARCHIVES, MUSEUMS AND OTHER CULTURAL SERVICES


	  1)
None

  2)
None

  3)
None

  4)
Unbound, except as indicated  in the horizontal section



	D.
OTHER RECREATIONAL SERVICES (except sporting)
	  1)
None

  2)
None

  3)
The number of concessions available for commercial operations in federal, state and local facilities is limited

  4)
Unbound, except as indicated in the horizontal section




163.
In considering this section of the United States' Schedule, the Panel stated that it would begin by "examining the ordinary meaning of various key terms used in the US Schedule."  The Panel examined the term "Other recreational services (except sporting)" in subsector 10.D, as well as the term "Entertainment services" in subsector 10.A.  Having consulted the dictionary definitions of various words, the Panel found that "the  ordinary  meaning of 'sporting' does not include gambling".  The United States submits that the Panel could not have made this finding had it properly followed Article 31(1) of the  Vienna Convention. 

164.
Article 31(1) of the  Vienna Convention  requires a treaty to be interpreted "in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose."  In order to identify the ordinary meaning, a Panel may start with the dictionary definitions of the terms to be interpreted.  But dictionaries, alone, are not necessarily capable of resolving complex questions of interpretation, as they typically aim to catalogue  all  meanings of words—be those meanings common or rare, universal or specialized.    

165.
In this case, in examining definitions of "sporting", the Panel surveyed a variety of dictionaries and found a variety of definitions of the word.  All of the dictionary definitions cited by the Panel define "sporting" as being connected to—in the sense of "related to", "suitable for", "engaged in" or "disposed to"—sports activities.  Some dictionaries also define "sporting" as being connected to gambling or betting, but others do not.  Of those that do, several note that the word is mainly used in this sense in the phrase "a sporting man", or in a pejorative sense, and some note that the word is used in this sense only when the gambling or betting activities pertain to sports.  Based on this survey of dictionary definitions, as well as the fact that "gambling" does not fall within the meaning of the Spanish and French words that correspond to "sporting", namely "déportivos" and "sportifs", the Panel made its finding that "the  ordinary  meaning of 'sporting' does not include gambling".

166.
We have three reservations about the way in which the Panel determined the ordinary meaning of the word "sporting" in the United States' Schedule.  First, to the extent that the Panel's reasoning simply equates the "ordinary meaning" with the meaning of words as defined in dictionaries, this is, in our view, too mechanical an approach.  Secondly, the Panel failed to have due regard to the fact that its recourse to dictionaries revealed that gambling and betting can, at least in some contexts, be one of the meanings of the word "sporting".  Thirdly, the Panel failed to explain the basis for its recourse to the meanings of the French and Spanish words "déportivos" and "sportifs" in the light of the fact that the United States' Schedule explicitly states, in a cover note, that it "is authentic in English only."

167.
Overall, the Panel's finding concerning the word "sporting" was premature.  In our view, the Panel should have taken note that, in the abstract, the range of possible meanings of the word "sporting" includes  both  the meaning claimed by Antigua and the meaning claimed by the United States, and then continued its inquiry into  which  of those meanings was to be attributed to the word as used in the United States' GATS Schedule.  

168.
Nevertheless, even accepting that the Panel erred in reaching a conclusion regarding the meaning of "sporting" at such an early stage of its analysis, this alone is not decisive of the United States' appeal.  This is because the Panel did not end its analysis once it had considered the dictionary definitions of "sporting".  Rather, having found that the word "sporting" did  not  include gambling and betting services, it examined whether other words in Sector 10 of the United States' Schedule  did  serve to make a specific commitment on gambling and betting services.  To do so, the Panel turned to the terms "recreational services" and "entertainment services".  Beginning again with dictionary definitions, the Panel observed that "words such as 'recreational' and 'entertainment' could cover virtually the same types of services activities".  The Panel expressed its view that "gambling and betting have,  a priori,  the characteristics of being entertaining or amusing, or of being used as a form of recreation."  Having thus consulted dictionaries for "the words 'Other recreational services (except sporting)' and 'entertainment services'", the Panel observed that these left "a number of questions open" and did not "allow it to reach a definitive conclusion on whether or not the US Schedule includes specific commitments on 'gambling and betting services' in sector 10".  The Panel then turned to consider the context in which the relevant terms from sector 10 of the United States' Schedule are situated.  

169.
The United States contests the Panel's identification and use of relevant context for the interpretation of the commitment made by the United States in its Schedule.  In particular, the United States argues that the Panel erred in treating two documents from the Uruguay Round of trade negotiations, namely W/120 and the 1993 Scheduling Guidelines, as relevant context within the meaning of Article 31(2) of the  Vienna Convention.  

170.
The Panel found that:

... both W/120 and the 1993 Scheduling Guidelines were agreed upon by Members with a view to using such documents, not only in the negotiation of their specific commitments, but as interpretative tools in the interpretation and application of Members' scheduled commitments.  As such, these documents comprise the "context" of GATS Schedules, within the meaning of Article 31 of the  Vienna Convention  and the Panel will use them for the purpose of interpreting the GATS, GATS schedules and thus the US Schedule.

171.
Before turning to the specifics of the United States' appeal, we observe that the second paragraph of Article 31 of the  Vienna Convention  defines "context" as follows:  


2.
The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its preamble and annexes:



(a)
any agreement relating to the treaty which was made between all the parties in connexion with the conclusion of the treaty;



(b)
any instrument which was made by one or more parties in connexion with the conclusion of the treaty and accepted by the other parties as an instrument related to the treaty.

172.
We also consider it useful to set out, briefly, the nature of the two documents at issue.  On 10 July 1991, the GATT Secretariat circulated document W/120, entitled "SERVICES SECTORAL CLASSIFICATION LIST".  This followed the circulation of an informal note containing a draft services sectoral classification list in May 1991, as well as the circulation of an initial reference list of sectors (the "W/50") in April 1989.  A short cover note to W/120 explains that the document reflects, to the extent possible, comments made by negotiating parties on the May draft, and that W/120 itself might be subject to future modification.  Otherwise, the document consists of a table in two columns.  The left column is entitled "SECTORS AND SUBSECTORS" and consists of a list classifying services into 11 broad service sectors, each divided into several subsectors (more than 150 in total).  The right column is entitled "CORRESPONDING CPC" and sets out, for nearly every subsector listed in the left-hand column, a CPC number to which that subsector corresponds.  It is not disputed that the reference in W/120 to "CPC" is a reference to the United Nations' Provisional Central Product Classification.  The CPC is a detailed, multi-level classification of goods and services.  The CPC is  exhaustive  (all goods and services are covered) and its categories are  mutually exclusive  (a given good or service may only be classified in  one  CPC category).  The CPC consists of "Sections" (10), "Divisions" (69), "Groups" (295), "Classes" (1,050) and "Subclasses" (1,811).  Of the 10 "Sections" of the CPC, the first five primarily classify  products.  They are based on the Harmonised Commodity Description and Coding System, and are not referred to in W/120.  The second five Sections of the CPC primarily classify  services,  and all of the references in W/120 are to sub-categories of these five Sections.  

173.
On 3 September 1993, the GATT Secretariat, in response to requests by the negotiating parties, circulated an "Explanatory Note" designed to "assist in the preparation of offers, requests, and national Schedules of commitments" and to ensure "comparable and unambiguous commitments" and achieve "precision and clarity".  This document, known as the "1993 Scheduling Guidelines", addresses two main questions:  (i)  what  items should be put in a Schedule;  and (ii)  how  they should be entered.  In addressing these questions, the Guidelines provide examples as to the types of measures that should be scheduled or need not be scheduled, and cover a variety of issues, including the scope of coverage under each mode of supply, and the relationship between different modes when making commitments on market access.  The document also instructs Members as to the language to use when making a specific commitment, and includes a template indicating the overall structure, and columns and rows that should constitute a Member's Schedule.  

174.
Bearing the above in mind, we see two main difficulties with the Panel's characterization of these documents as context.  First, we see no basis for the Panel's finding that they "constitute an agreement made between all the parties or an instrument[] made between some parties and accepted by the others as such".  To reach this finding, the Panel reasoned that, although the documents were "technically" drafted by the GATT Secretariat:

... they can be considered "agreement[s] ... made between all [Members]" or ... "instrument[s] ... made by one or more [Members]" but accepted by all of them as such within the meaning of Article 31:2(a) and (b) of the Vienna Convention.  In this regard, it may be recalled that the two documents were prepared by the – then – GATT Secretariat, at the behest of the Uruguay Round participants.  The participants can thus be considered to be the "intellectual" authors of the documents.  Besides, both documents were the object of a series of formal and informal consultations during which Members had the opportunity to amend them and to include changes.  Both were circulated as formal "green band" documents with the agreement of the participants.  (footnotes omitted)

175.
We note that Article 31(2) refers to the  agreement  or  acceptance  of the parties.  In this case, both W/120 and the 1993 Scheduling Guidelines were drafted by the GATT Secretariat rather than the parties to the negotiations.  It may be true that, on its own, authorship by a delegated body would not preclude specific documents from falling within the scope of Article 31(2).  However, we are not persuaded that in this case the Panel could find W/120 and the 1993 Scheduling Guidelines to be context.  Such documents can be characterized as context only where there is sufficient evidence of their constituting an "agreement relating to the treaty" between the parties or of their "accept[ance by the parties] as an instrument related to the treaty".  

176.
We do not accept, as the Panel appears to have done, that, simply by requesting the preparation and circulation of these documents and using them in preparing their offers, the parties in the negotiations have accepted them as agreements or instruments related to the treaty.  Indeed, there are indications to the contrary.  As the United States pointed out before the Panel, the United States and several other parties to the negotiations clearly stated, at the time W/120 was proposed, that, although Members were encouraged to follow the broad structure of W/120, it was never meant to bind Members to the CPC definitions, nor to any other "specific nomenclature", and that "the composition of the list was not a matter for negotiations".  Similarly, the Explanatory Note that prefaces the Scheduling Guidelines itself appears to contradict the Panel in this regard, as it expressly provides that, although it is intended to assist "persons responsible for scheduling commitments", that assistance "should not be considered as an authoritative legal interpretation of the GATS."

177.
The Panel also reasoned that:

.... both W/120 and the 1993 Scheduling Guidelines were agreed upon by Members with a view to using such documents,  not only in the negotiation  of their specific commitments, but  as interpretative tools  in the interpretation and application of Members' scheduled commitments.  (emphasis added)

In our opinion, the Panel's description of how these documents were created and used may suggest that the parties agreed to use such documents in the negotiations of their specific commitments.  The Panel cited no evidence, however, directly supporting its further conclusion, in the quotation above, that the agreement of the parties encompassed an agreement to use the documents "as interpretative tools in the interpretation and application of Members' scheduled commitments."

178.
In our opinion, therefore, the Panel erred in categorizing W/120 and the 1993 Scheduling Guidelines as "context" for the interpretation of the United States' GATS Schedule.  Accordingly, we set aside this part of the Panel's examination of "context".  There is, however, additional context referred to by the Panel and the participants that we must consider, namely:  (i) the remainder of the United States' Schedule of specific commitments;  (ii) the substantive provisions of the GATS;  (iii) the provisions of covered agreements other than the GATS;  and (iv) the GATS Schedules of  other  Members.

179.
We begin by examining the immediate context in which the relevant entry is found, that is, the United States' Schedule as a whole.  The United States admits that it "generally followed the W/120  structure  in its Schedule of specific commitments."  The Schedule makes no reference to CPC codes.  The Schedule does, however, refer to W/120 in two instances, apparently in order to make clear that the United States' commitment corresponds to only  part  of a subsector listed in W/120.  This suggests that, at least for some of its entries, the United States also expressly referred to W/120 in order to define the  content  of a Schedule entry and, thereby, limit the  scope  of its specific commitment.  At the same time, the context provided by the United States' Schedule as a whole does not indicate clearly the scope of the commitment in subsector 10.D.

180.
We move, therefore, to examine the context provided by the structure of the GATS itself.  The agreement defines "services" very broadly, as including "any service in  any  sector except services supplied in the exercise of governmental authority".  In addition, the GATS definition of "sector" provides that any reference to a "sector" means—unless otherwise specified in a Member's Schedule—a reference to  all  of the subsectors contained within that sector.  Many of the obligations in the GATS apply only in sectors in which a Member has undertaken specific commitments.  To us, the structure of the GATS necessarily implies two things.  First, because the GATS covers  all  services except those supplied in the exercise of governmental authority, it follows that a Member may schedule a specific commitment in respect of any service.  Secondly, because a Member's obligations regarding a particular service depend on the specific commitments that it has made with respect to the sector or subsector within which that service falls, a specific service cannot fall within two different sectors or subsectors.  In other words, the sectors and subsectors in a Member's Schedule must be mutually exclusive.  In the context of the United States' Schedule, this means that, notwithstanding the broad language used in sector 10—for example, "recreational services", "sporting", and "entertainment services"—, gambling and betting services can  only  fall—if at all—within  one  of those service categories. 

181.
Looking beyond the GATS to other covered agreements, we observe that Article 22.3(f) of the DSU provides that, for purposes of suspending concessions, "'sector' means ....(ii)  with respect to services, a principal sector as identified in the current 'Services Sectoral Classification List' which identifies such sectors".  A footnote adds that "[t]he list in document MTN.GNS/W/120 identifies eleven sectors."  This reference confirms the relevance of W/120 to the task of identifying service sectors in GATS Schedules, but does not appear to assist in the task of ascertaining within which subsector of a Member's Schedule a specific service falls.

182.
Both participants, as well as the Panel, accepted that other Members' Schedules constitute relevant context for the interpretation of subsector 10.D of the United States' Schedule.  As the Panel pointed out, this is the logical consequence of Article XX:3 of the GATS, which provides that Members' Schedules are "an integral part" of the GATS.  We agree.  At the same time, as the Panel rightly acknowledged, use of other Members' Schedules as context must be tempered by the recognition that "[e]ach Schedule has its own intrinsic logic, which is different from the US Schedule."

183.
The United States relies on the Schedules of other Members as context seeking to establish that:  (i) because many Members refer to CPC codes in their Schedules but the United States does not, the United States' Schedule cannot be "presumed" to follow the CPC;  and (ii) scheduling gambling and betting services in subsector 10.E (rather than 10.D) was one of several accepted approaches used by Members.  We are not persuaded that the conclusions the United States argues must be drawn from this context necessarily follow.  It is true that a large majority of Members used CPC codes in their Schedules.  It is also true that the United States did not use them.  However, the United States' Schedule, like the Schedules of nearly all Members, generally follows the structure, and adopts the language, of W/120.  These structural and linguistic similarities lead us to conclude, contrary to the United States submission, that the absence of references to CPC codes does not mean that words used in the United States' Schedule  must  have a different meaning and scope than the same words used in the Schedules of other Members.  

184.
We also note that, unlike the United States, several Members specifically used the words "gambling and betting services", or some approximation thereof, in their Schedules.  The fact that the United States did not use any such specific language tends, if anything, to undercut its assertion that it intended to single out such services for exclusion from the scope of its commitment.  Whether or not they used the term "gambling and betting services" in their Schedules, several Members also made clear, through reference to CPC codes, that they were making a commitment in respect of "sporting services" and that the services falling within the category "sporting services" did  not include gambling and betting services.  Moreover, the United States did not point to any example in another Member's Schedule where the category of "sporting services" clearly  included  gambling and betting services.  

185.
We also find unpersuasive the arguments of the United States with respect to subsector 10.E, "Other".  Only one Member clearly scheduled gambling and betting services in subsector 10.E, and it used specific words to do so.  Another Member specifically excluded "gambling and gambling related services" from the scope of its commitment under subsector 10.A.  From these examples it appears that different Members have dealt with gambling and betting services in different subsectors of their Schedules.  But the examples also suggest that Members have used specific language in order to make clear the location of their commitments within their own Schedules.  Furthermore, as the Panel noted, the United States' argument that gambling and betting services fall under subsector 10.E appears to contradict its argument that gambling and betting services are comprised in the ordinary meaning of "sporting services" under subsector 10.D.  As we have observed above, the same service cannot be covered in two different subsectors within the  same  Schedule.

186.
Overall, we find it significant that the entries made by many Members in sector 10 of their Schedules contain text additional to the text found in the headings and sub-headings used by the United States (and used in W/120).  Such Members disaggregated their entries beyond the five subsectors identified in W/120 as falling within sector 10.  There is a broad range of ways in which this was accomplished.  Some Members used CPC codes with more digits than the codes used in W/120, (that is, indicating a more disaggregated service category) and some used (either in addition to the CPC codes or alone) precise wording to indicate that gambling and betting services were somehow treated differently from other services in subsector 10.D.  Several Members used CPC codes to distinguish commitments with respect to sporting services from commitments with respect to gambling and betting services.  This context indicates that Members seeking to distinguish the commitments they were making regarding gambling and betting services from other commitments they were making in subsector 10.D used specific language and/or CPC codes to indicate this distinction.  This context does not, however, provide a definitive answer to the question whether, in the United States' Schedule, gambling and betting services fall within the ordinary meaning of the word "sporting", within the ordinary meaning of the term "other recreational services", or elsewhere.  

187.
The above examination leads us to the view that an examination of the term "Other recreational services (except sporting)" in its context does not clearly reveal whether, in the United States' Schedule to the GATS, gambling and betting services fall within the category of "other recreational services" or within the category of "sporting services".  Accordingly, we turn to the object and purpose of the GATS to obtain further guidance for our interpretation.

188.
The Panel referred to the requirement of "transparency" found in the preamble to the GATS, as supporting the need for precision and clarity in scheduling, and underlining the importance of having Schedules that are "readily understandable by all other WTO Members, as well as by services suppliers and consumers".  The Panel also referred to the Appellate Body Report in EC – Computer Equipment as follows:

The Appellate Body found that "the security and predictability of 'the reciprocal and mutually advantageous arrangements directed to the substantial reduction of tariffs and other barriers to trade' is an object and purpose of the WTO Agreement, generally, as well as of GATT 1994."  This confirms the importance of the security and predictability of Members' specific commitments, which is equally an object and purpose of the GATS.  (footnote omitted)

189.
We agree with the Panel's characterization of these objectives, along with its suggestion that they reinforce the importance of Members' making clear commitments.  Yet these considerations do not provide specific assistance for determining where, in the United States' Schedule, "gambling and betting services" fall.  Accordingly, it is necessary to continue our analysis by examining other elements to be taken into account in interpreting treaty provisions.

190.
In addition to context, the third paragraph of Article 31 of the  Vienna Convention  directs a treaty interpreter to take into account,  inter alia,  subsequent practice establishing the agreement of the parties regarding the interpretation of the treaty.  Antigua argues that the "subsequent practice" of Members demonstrates that W/120 and the Scheduling Guidelines must be used to interpret the United States' GATS Schedule.  Antigua asserts that such relevant subsequent practice is found in the 2001 Scheduling Guidelines, in a submission made by the United States regarding the classification of energy services, as well as in a publication by the United States International Trade Commission ("USITC").  The Panel did not reach these arguments by Antigua as it had found W/120 and the 1993 Scheduling Guidelines to be context.  

191.
In  Japan – Alcoholic Beverages II  and  Chile – Price Band System,  respectively, the Appellate Body referred to "practice" within the meaning of Article 31(3)(b) as:

... a "concordant, common and consistent" sequence of acts or pronouncements which is sufficient to establish a discernible pattern implying the agreement of the parties [to a treaty] regarding its interpretation.

... a discernible pattern of acts or pronouncements implying an agreement among WTO Members on the interpretation of [the relevant provision]

192.
Thus, in order for "practice" within the meaning of Article 31(3)(b) to be established:  (i) there must be a common, consistent, discernible pattern of acts or pronouncements;  and (ii) those acts or pronouncements must imply  agreement  on the interpretation of the relevant provision.

193.
We have difficulty accepting Antigua's position that the 2001 Scheduling Guidelines constitute "subsequent practice" revealing a common understanding that Members' specific commitments are to be construed in accordance with W/120 and the 1993 Scheduling Guidelines.  Although the 2001 Guidelines were explicitly adopted by the Council for Trade in Services, this was in the context of the negotiation of  future  commitments and in order to assist in the preparation of offers and requests in respect of such commitments.  As such, they do not constitute evidence of Members' understanding regarding the interpretation of existing  commitments.  Furthermore, as the United States emphasized before the Panel, in its Decision adopting the 2001 Guidelines, the Council for Trade in Services explicitly stated that they were to be "non-binding" and "shall not modify any rights or obligations of the Members under the GATS".  Accordingly, we do not consider that the 2001 Guidelines, in and of themselves, constitute "subsequent practice" within the meaning of Article 31(3)(b) of the Vienna Convention.  

194.
Nor do the two other documents relied on by Antigua constitute "subsequent practice".  Although they may be relevant in identifying the United States' practice, they do not establish a common, consistent, discernible pattern of acts or pronouncements by Members as a whole.  Nor do they demonstrate a common understanding  among Members  that specific commitments are to be interpreted by reference to W/120 and the 1993 Scheduling Guidelines.  Accordingly, we do not find that Antigua has identified any relevant subsequent practice that can assist us in the interpretation of subsector 10.D of the United States' Schedule. 

195.
The above reasoning leads us to the conclusion—contrary to the Panel—that application of the general rule of interpretation set out in Article 31 of the  Vienna Convention  leaves the meaning of "other recreational services (except sporting)" ambiguous and does not answer the question whether the commitment made by the United States in subsector 10.D of its Schedule includes a commitment in respect of gambling and betting services.  Accordingly, we are required, in this case, to turn to the supplementary means of interpretation provided for in Article 32 of the Vienna Convention.

[Article 32 of the Vienna Convention]

196.
We observe, as a preliminary matter, that this appeal does  not  raise the question whether W/120 and the 1993 Scheduling Guidelines constitute "supplementary means of interpretation, including the preparatory work of the treaty and the circumstances of its conclusion".  Both participants agree that they do, and we see no reason to disagree.

197.
The United States argues, however, that, because the "ordinary meaning" of subsector 10.D of its Schedule is clear from an examination of the text, context (not including W/120 and the 1993 Scheduling Guidelines) and object and purpose, it is neither necessary nor appropriate to have recourse to Article 32 of the  Vienna Convention.  We disagree.  As we have explained, the Panel erred in characterizing W/120 and the 1993 Scheduling Guidelines as "context".  Yet, we have also seen that a proper interpretation pursuant to the principles codified in Article 31 of the  Vienna Convention does not yield a clear meaning as to the scope of the commitment made by the United States in the entry "Other recreational services (except sporting)".  Accordingly, it is appropriate to have recourse to the supplemental means of interpretation identified in Article 32 of the  Vienna Convention.  These means include W/120, the 1993 Scheduling Guidelines, and a cover note attached to drafts of the United States' Schedule.

198.
Turning to the question of how the subsector 10.D entry "Other recreational services (except sporting)" is to be interpreted in the light of W/120 and the Scheduling Guidelines, we consider it useful to set out the relevant parts of both documents.  The relevant section of W/120 is as follows:


SECTORS AND SUB-SECTORS


CORRESPONDING CPC


[...]


10.
RECREATIONAL, CULTURAL 



AND SPORTING SERVICES



(other than audiovisual services)


A.
Entertainment services (including theatre, 

9619



live bands and circus services)


B.
News agency services




962


C.
Libraries, archives, museums and other



cultural services




963


D.
Sporting and other recreational services

964


E.
Other

199.
Thus, W/120 clearly indicates that its entry 10.D—"Sporting and other recreational services"—corresponds to CPC Group 964.  W/120 does not, however, contain any explicit indication of:  (i) whether the reference to Group 964 necessarily incorporates a reference to  each and every  sub-category  of Group 964 within the CPC;  or (ii) how W/120 relates to the GATS Schedules of individual Members.

200.
With respect to the first issue, we observe that W/120 sets out a much more aggregated classification list than the one found in the CPC.  Whereas W/120 contains 12 sectors (11 and one "other") and more than 150 subsectors, the CPC classification scheme is comprised of 10 Sections, 69 Divisions, 295 Groups, 1,050 Classes and 1,811 Subclasses.  The first draft classification list prepared by the GATT Secretariat, W/50, explained that one of the reasons for selecting the CPC as a basis for classification in the services negotiations was that such a product-based system "allows a  higher degree of disaggregation and precision  to be attained should it become necessary, at a later stage."  Thus, the CPC's level of disaggregation was one of the very reasons it was selected as a basis for a sectoral classification list.  As the CPC is a decimal system, a reference to an aggregate category must be understood as a reference to all of the constituent parts of that category.  Put differently, a reference to a three-digit CPC Group should, in the absence of any indication to the contrary, be understood as a reference to all the four-digit Classes and five-digit Sub-classes that make up the group;  and a reference to a four-digit Class should be understood as a reference to all of the five-digit Sub-classes that make up that Class.

201.
In the CPC, Group 964, which corresponds to subsector 10.D of W/120 (Sporting and other recreational services), is broken down into the following Classes and Sub-classes:


964 Sporting and other recreational services



9641 Sporting services




96411 Sports event promotion services




96412 Sports event organization services




96413 Sports facility operation services




96419 Other sporting services



9649 Other recreational services




96491 Recreation park and beach services




96492 Gambling and betting services




96499 Other recreational services n.e.c.

Thus, the CPC Class that corresponds to "Sporting services" (9641) does  not  include gambling and betting services.  Rather, the Sub-class for gambling and betting services (96492) falls under the Class "Other recreational services" (9649).  

202.
W/120 does not shed light on the issue of how it relates to individual Member's Schedules.  That issue is, however, addressed in the 1993 Scheduling Guidelines:

HOW SHOULD ITEMS BE SCHEDULED?


15.
Schedules record, for each sector, the legally enforceable commitments of each Member.  It is therefore vital that schedules be clear, precise and based on a common format and terminology.  This section describes how commitments should be entered in schedules.  ...

A.  How to describe committed sectors and subsectors


16.
The legal nature of a schedule as well as the need to evaluate commitments, require the greatest possible degree of clarity in the description of each sector or subsector scheduled.  In general the classification of sectors and subsectors should be based on the Secretariat's revised Services Sectoral Classification List.  [W/120]  Each sector contained in the Secretariat list is identified by the corresponding Central Product Classification (CPC) number.  Where it is necessary to refine further a sectoral classification, this should be done on the basis of the CPC or other internationally recognised classification (e.g. Financial Services Annex).  The most recent breakdown of the CPC, including explanatory notes for each subsector, is contained in the UN Provisional Central Product Classification.


Example:
A Member wishes to indicate an offer or commitment in the subsector of map-making services.  In the Secretariat list, this service would fall under the general heading "Other Business Services" under "Related scientific and technical consulting services" (see item l.F.m).  By consulting the CPC, map-making can be found under the corresponding CPC classification number 86754.  In its offer/schedule, the Member would then enter the subsector under the "Other Business Services" section of its schedule as follows: 





Map-making services (86754)


If a Member wishes to use its own subsectoral classification or definitions it should provide concordance with the CPC in the manner indicated in the above example.  If this is not possible, it should give a sufficiently detailed definition to avoid any ambiguity as to the scope of the commitment. (emphasis added;  footnote omitted)

203.
The Scheduling Guidelines thus underline the importance of using a common format and terminology in scheduling, and express a clear preference for parties to use W/120 and the CPC classifications in their Schedules.  At the same time, the Guidelines make clear that parties wanting to use their own subsectoral classification or definitions—that is, to disaggregate in a way that diverges from W/120 and/or the CPC—were to do so in a "sufficiently detailed" way "to avoid any ambiguity as to the scope of the commitment."  The example given in the Scheduling Guidelines illustrates how to make a positive commitment with respect to a discrete service that is more disaggregated than a service subsector identified in W/120.  It is reasonable to assume that the parties to the negotiations expected the same technique to be applied to  exclude  a discrete service from the scope of a commitment, when the commitment is made in a subsector identified in W/120 and the excluded service is more disaggregated than that subsector.

204.
In our view, the requisite clarity as to the scope of a commitment could not have been achieved through mere omission of CPC codes, particularly where a specific sector of a Member's Schedule, such as sector 10 of the United States' Schedule, follows the structure of W/120 in all other respects, and adopts  precisely  the same terminology as used in W/120.  As discussed above, W/120 and the 1993 Scheduling Guidelines were prepared and circulated at the request of parties to the Uruguay Round negotiations for the express purpose of assisting those parties in the preparation of their offers.  These documents undoubtedly served, too, to assist parties in reviewing and evaluating the offers made by others.  They provided a common language and structure which, although not obligatory, was widely used and relied upon.  In such circumstances, and in the light of the specific guidance provided in the 1993 Scheduling Guidelines, it is reasonable to assume that parties to the negotiations examining a sector of a Schedule that tracked so closely the language of the same sector in W/120 would—absent a clear indication to the contrary—have expected the sector to have the same coverage as the corresponding W/120 sector.  This is another way of stating that, as the Panel observed, "unless otherwise indicated in the Schedule, Members were assumed to have relied on W/120 and the corresponding CPC references."

205.
Accordingly, the above excerpt from the 1993 Scheduling Guidelines, together with the linguistic similarities between the two subsectors, provide strong support for interpreting subsector 10.D of the United States' Schedule as corresponding to subsector 10.D of W/120, notwithstanding the absence of CPC codes in the United States' Schedule.  Subsector 10.D of W/120, in turn, corresponds to Class 964 of CPC, along with its sub-categories.

206.
We observe that another element of the preparatory work of the GATS suggests that the United States itself understood the Scheduling Guidelines in this way and sought to comply with them in the drafting of its GATS Schedule.  Several drafts of  the United States' Schedule included the following cover note:

[E]xcept where specifically noted, the scope of the sectoral commitments of the United States corresponds to the sectoral coverage in the Secretariat's Services Sectoral Classification List (MTN.GNS/W/120, dated 10 July 1991).

207.
These explanatory notes confirm that the United States used W/120 and sought to follow the 1993 Scheduling Guidelines.  Although the United States emphasizes that this note did not form part of the final version of the United States' GATS Schedule, the reasons why the note was omitted are unclear and, in any event, the commitment made by the United States in subsector 10.D remained the same in the drafts that had this cover note and in the final version of the Schedule.  In other words, the other parties to the negotiations could not have been expected to understand that the mere omission of the cover note from the final version of the United States' Schedule somehow modified the scope of the commitment undertaken in Sector 10.  

208.
In our view, therefore, the relevant entry in the United States' Schedule, "Other recreational services (except sporting)", must be interpreted as  excluding  from the scope of its specific commitment services corresponding to CPC class 9641, "Sporting services".  For the same reasons, the entry must be read as  including  within the scope of its commitment services corresponding to CPC 9649, "Other recreational services", including Sub-class 96492, "Gambling and betting services".

* * *

VI.
Article XVI of the GATS:  Market Access

214.
Article XVI of the GATS sets out specific obligations for Members that apply insofar as a Member has undertaken "specific market access commitments" in its Schedule.  The first paragraph of Article XVI obliges Members to accord services and service suppliers of other Members "no less favourable treatment than that provided for under the terms, limitations and conditions agreed and specified in its Schedule."  The second paragraph of Article XVI defines, in six sub-paragraphs, measures that a Member, having undertaken a specific commitment, is not to adopt or maintain, "unless otherwise specified in its Schedule".  The first four sub-paragraphs concern quantitative limitations on market access;  the fifth sub-paragraph covers measures that restrict or require specific types of legal entity or joint venture through which a service supplier may supply a service;  and the sixth sub-paragraph identifies limitations on the participation of foreign capital.

215.
The Panel found that the United States' Schedule includes specific commitments on gambling and betting services, and we have upheld this finding.  The Panel then considered the consistency of the measures at issue with the United States' obligations under Article XVI of the GATS.  The scope of those obligations depends on the scope of the specific commitment made in the United States' Schedule.  In this case, the relevant entry for mode 1 supply in the market access column of subsector 10.D of the United States' Schedule reads "None".  In other words, the United States has undertaken to provide full market access, within the meaning of Article XVI, in respect of the services included within the scope of its subsector 10.D commitment.  In so doing, it has committed not to maintain any of the types of measures listed in the six sub-paragraphs of Article XVI:2.  

216.
Before the Panel, Antigua claimed that, in maintaining measures that prohibit the cross-border supply of gambling and betting services, the United States is maintaining quantitative limitations that fall within the scope of sub-paragraphs (a) and (c) of Article XVI and that are, therefore, inconsistent with the market access commitment undertaken in subsector 10.D of the United States' Schedule.  The Panel took the view that a prohibition on the supply of certain services effectively "limits to zero" the number of service suppliers and number of service operations relating to that service.  The Panel reasoned that such a prohibition results in a "zero quota" and, therefore, constitutes a "'limitation on the number of service suppliers in the form of numerical quotas' within the meaning of Article XVI:2(a)" and "a limitation 'on the total number of service operations or on the total quantity of service output ... in the form of quotas' within the meaning of Article XVI:2(c)".

* * *

221.
The chapeau to Article XVI:2, and sub-paragraphs (a) and (c), provide:


In sectors where market-access commitments are undertaken, the measures which a Member shall not maintain or adopt either on the basis of a regional subdivision or on the basis of its entire territory, unless otherwise specified in its Schedule, are defined as:



(a)
limitations on the number of service suppliers whether in the form of numerical quotas, monopolies, exclusive service suppliers or the requirements of an economic needs test; ...



(c)
limitations on the total number of service operations or on the total quantity of service output expressed in terms of designated numerical units in the form of quotas or the requirement of an economic needs test;9


9  Subparagraph 2(c) does not cover measures of a Member which limit inputs for the supply of services.

222.
In its appeal, the United States emphasizes that  none  of the measures at issue states any numerical units or is in the form of quotas and that, therefore,  none  of those measures falls within the scope of sub-paragraph (a) or (c) of Article XVI:2.  The United States contends that the Panel erred in its interpretation of sub-paragraphs (a) and (c) of Article XVI:2 by failing to give effect to certain elements of the text of these provisions, notably to key terms such as "form" and "numerical quotas".  According to the United States, the Panel appears to have been influenced by a "misguided" concern that prohibitions on foreign service suppliers should not escape the application of Article XVI simply because they are not expressed in numerical terms.  The United States asserts that the Panel ignored the fact that such prohibitions remain subject to other provisions of the Agreement, including Articles XVII and VI, and contends that, in its approach, the Panel  improperly expanded the obligations in Article XVI.  For the United States, Members that have made a specific commitment under Article XVI have committed themselves not to maintain the precisely defined limitations set out in Article XVI:2;  Members have  not  committed themselves to eliminate all other limitations or restrictions that may impede the supply of the relevant services.

1.
Sub-paragraph (a) of Article XVI:2
223.
In interpreting sub-paragraph (a) of Article XVI:2, the Panel determined that:

[a prohibition on one, several or all means of delivery cross-border] is a "limitation on the number of service suppliers in the form of numerical quotas" within the meaning of Article XVI:2(a) because it totally prevents the use by service suppliers of one, several or all means of delivery that are included in mode 1.

224.
The United States submits that this interpretation ignores the text of sub-paragraph (a), in particular the meaning of "form" and "numerical quotas", and erroneously includes within the scope of Article XVI:2(a) measures that have the  effect  of limiting the number of service suppliers or output to zero.  Although the Panel opined that any other result would be "absurd", the United States stresses the opposite—that a contrary result would be consistent with the balance between liberalization and the right to regulate that is reflected in the GATS.

225.
Article XVI:2(a) prohibits "limitations on the number of service suppliers whether in the form of numerical quotas, monopolies, exclusive service suppliers or the requirements of an economic needs test."  In interpreting this provision we observe, first, that it refers to restrictions "on the number  of service suppliers", as well as to "numerical quotas".  These words reflect that the focus of Article XVI:2(a) is on limitations relating to numbers or, put differently, to  quantitative  limitations.

226.
The United States urges us to give proper effect to the terms "in the form of" in sub-paragraph (a) and, to that end, refers to dictionary definitions to establish the meaning of "form" in Article XIV(a).  Yet even these definitions suggest a degree of ambiguity as to the scope of the word "form".  For example, "form" covers both the mode in which a thing "exists", as well as the mode in which it "manifests itself".  This suggests a broad meaning for the term "form".

227.
The words "in the form of" in sub-paragraph (a) relate to all four of the limitations identified in that provision.  It follows, in our view, that the four types of limitations, themselves, impart meaning to "in the form of".  Looking at these four types of limitations in Article XVI:2(a), we begin with "numerical quotas".  These words are not defined in the GATS.  According to the dictionary definitions provided by the United States, the meaning of the word "numerical" includes "characteristic of a number or numbers".  The word "quota" means,  inter alia,  "the maximum number or quantity belonging, due, given, or permitted to an individual or group";  and "numerical limitations on imports or exports".  Thus, a "numerical quota" within Article XVI:2(a) appears to mean a quantitative limit on the number of service suppliers.  The fact that the word "numerical" encompasses things which "have the characteristics of a number" suggests that limitations "in the form of a numerical quota" would encompass limitations which, even if not in themselves a number, have the characteristics of a number.  Because zero is  quantitative  in nature, it can, in our view, be deemed to have the "characteristics of" a number—that is, to be "numerical".  

228.
The second type of limitation mentioned in sub-paragraph (a) is "limitations on the number of service suppliers... in the form of ... monopolies".  Although the word "monopolies", as such, is not defined, Article XXVIII(h) of the GATS defines a "monopoly supplier of a service" as:

... any person, public or private, which in the relevant market of the territory of a Member is authorized or established formally  or in effect  by that Member as the sole supplier of that service. (emphasis added)

229.
The term "exclusive service suppliers", which is used to identify the third limitation in Article XVI:2(a) ("limitations on the number of service suppliers...in the form of exclusive service suppliers"), is defined in Article VIII:5 of the GATS, as:

... where a Member, formally  or in effect, (a) authorizes or establishes a small number of service suppliers and (b) substantially prevents competition among those suppliers in its territory. (emphasis added)

230.
These two definitions suggest that the reference, in Article XVI:2(a), to limitations on the number of service suppliers "in the form of monopolies and exclusive service suppliers" should be read to include limitations that are in form  or in effect,  monopolies or exclusive service suppliers.  

231.
We further observe that it is not clear that "limitations on the number of service suppliers ... in the form of ... the requirements of an economic needs test" must take a particular "form."  Thus, this fourth type of limitation, too, suggests that the words "in the form of" must not be interpreted as prescribing a rigid mechanical formula.

232.
This is not to say that the words "in the form of" should be ignored or replaced by the words "that have the effect of".  Yet, at the same time, they cannot be read in isolation.  Rather, when viewed as a whole, the text of sub-paragraph (a) supports the view that the words "in the form of" must be read in conjunction with the words that precede them—"limitations on the  number  of service suppliers"—as well as the words that follow them, including the words "numerical quotas". (emphasis added)  Read in this way, it is clear that the thrust of sub-paragraph (a) is not on the  form  of limitations, but on their  numerical,  or  quantitative, nature.

233.
Looking to the context of sub-paragraph (a), we observe that the chapeau to Article XVI:2, refers to the purpose of the sub-paragraphs that follow, namely, to define the measures which a Member shall not maintain or adopt for sectors  where market access commitments are made.  The chapeau thus contemplates circumstances in which a Member's Schedule   includes  a commitment to allow market access, and points out that the function of the sub-paragraphs in Article XVI:2 is to define certain limitations that are prohibited unless specifically entered in the Member's Schedule.  Plainly, the drafters of sub-paragraph (a) had in mind limitations that would impose a maximum limit of  above  zero.  Similarly, Article II:1(b) of the GATT 1994 prohibits Members from imposing duties "in excess of" the bound duty rate.  Such bound duty rate will usually be  above  zero.  Yet this does not mean that Article II:1(b) does not also refer to bound rates set at zero.  

234.
It follows from the above that we find the following reasoning of the Panel to be persuasive:

[t]he fact that the terminology [of Article XVI:2(a)] embraces lesser limitations, in the form of quotas greater than zero, cannot warrant the conclusion that it does not embrace a greater limitation amounting to zero.  Paragraph (a) does not foresee a "zero quota" because paragraph (a) was not drafted to cover situations where a Member wants to maintain full limitations.  If a Member wants to maintain a full prohibition, it is assumed that such a Member would not have scheduled such a sector or subsector and, therefore, would not need to schedule any limitation or measures pursuant to Article XVI:2.

235.
As for the first paragraph of Article XVI, we note that it does not refer expressly to any requirements as to form, but simply links a Member's market access obligations in respect of scheduled services to "the terms, limitations and conditions agreed and specified in its Schedule".  Neither this provision, nor the object and purpose of the GATS as stated in its preamble, readily assists us in answering the question whether the reference in Article XVI:2(a) to "limitations on the number of service suppliers ... in the form of numerical quotas" encompasses the type of measure at issue here, namely, a prohibition on the supply of a service in respect of which a specific commitment has been made. 

236.
In our view, the above examination of the words of Article XVI:2(a) read in their context and in the light of the object and purpose of the GATS suggests that the words "in the form of" do not impose the type of precisely defined constraint that the United States suggests.  Yet certain ambiguities about the meaning of the provision remain.  The Panel, at this stage of its analysis, observed that any suggestion that the "form" requirement must be strictly interpreted to refer  only  to limitations "explicitly couched in numerical terms" leads to "absurdity".  In either circumstance, this is an appropriate case in which to have recourse to supplementary means of interpretation, such as preparatory work.  

237.
We have already determined that the 1993 Scheduling Guidelines constitute relevant preparatory work.  As the Panel observed, those Guidelines set out an example of the type of limitation that falls within the scope of sub-paragraph (a) of Article XVI:2, that is, of the type of measures that will be inconsistent with Article XVI if a relevant commitment has been made and unless the Member in question has listed it as a condition or limitation in its Schedule.  That example is:  "nationality requirements for suppliers of services (equivalent to zero quota)".  This example confirms the view that measures equivalent to a zero quota fall within the scope of Article XVI:2(a).  

238.
For the above reasons, we are of the view that limitations amounting to a zero quota are  quantitative limitations and fall within the scope of Article XVI:2(a).  

239.
As we have not been asked to revisit the other elements of the Panel's reasoning on this issue—in particular its findings regarding limitations on market access in respect of part of a committed sector, and limitations on one or more means of cross-border delivery for a committed service—we therefore,  uphold  the Panel's finding that:

[a prohibition on one, several or all means of delivery cross-border] is a "limitation on the number of service suppliers in the form of numerical quotas" within the meaning of Article XVI:2(a) because it totally prevents the use by service suppliers of one, several or all means of delivery that are included in mode 1.

2.
Sub-paragraph (c) of Article XVI:2

* * *

243.
Sub-paragraph (c) refers to the following measures:

limitations on the total number of service operations or on the total quantity of service output expressed in terms of designated numerical units in the form of quotas or the requirement of an economic needs test. 

246.
* * * Looking at the provision generally, we see that the first clause of sub-paragraph (c) deals with the  target  of the limitations covered by that provision.  There are two such types of limitations:  on the number of service operations;  and on the quantity of service output.  Both are  quantitative  in nature.  The second part of the provision provides more detail as to the  type  of limitations—relating to those service operations or output—that fall within sub-paragraph (c).  These are:  "designated numerical units in the form of quotas or the requirement of an economic needs test".  The second part of the provision clearly modifies the first part of the provision (service operations, service output).  Yet certain elements of the second part apply differently to the two elements of the first part.  For example, in its ordinary sense, the term "numerical units" is more naturally used to refer to "output" than to "operations".

247.
In our view, by combining, in sub-paragraph (c), the elements of the first clause of Article XVI:2(c) and the elements in the second part of the provision, the parties to the negotiations sought to ensure that their provision covered certain types of limitations, but did not feel the need to clearly demarcate the scope of each such element.  On the contrary, there is scope for overlap between such elements:  between limitations on the number of service operations and limitations on the quantity of service output, for example, or between limitations in the form of quotas and limitations in the form of an economic needs test.  That sub-paragraph (c) applies in respect of all four modes of supply under the GATS also suggests the limitations covered thereunder cannot take a single form, nor be constrained in a formulaic manner.  Nonetheless, all types of limitations in sub-paragraph (c) are quantitative in nature, and all restrict market access.  For these reasons, we are of the view that,  even if  sub-paragraph (c) is read as referring to only  two  types of limitations, as contended by the United States, it does not follow that sub-paragraph (c) would not catch a measure equivalent to a zero quota. 

248.
To the extent that the above interpretation leaves a degree of ambiguity as to the proper meaning of Article XVI:2(c), we consider it useful to resort to supplementary means of interpretation.  The market access obligations set forth in Article XVI were intended to be obligations in respect of  quantitative , or "quantitative-type", measures.  The difficulties faced by the negotiating parties concerned not  whether  Article XVI covered quantitative measures—for it was clear that it did—but rather how to "know where the line should be drawn between quantitative and qualitative measures".

249.
We also consider it appropriate to refer to the 1993 Scheduling Guidelines as preparatory work.  These Guidelines set out an example of the type of measure covered by sub-paragraph (c) of Article XVI:2.  They refer to "[r]estrictions on broadcasting time available for foreign films", without mentioning numbers or units. 

250.
The strict interpretation of Article XVI:2(c) advanced by the United States would imply that only limitations that contain an express reference to numbered units could fall within the scope of that provision.  Under such an interpretation, sub-paragraph (c) could not cover, for example, a limitation expressed as a percentage or described using words such as "a majority".  It is neither necessary nor appropriate for us to draw, in the abstract, the line between quantitative and qualitative measures, and we do not do so here.  Yet we are satisfied that a prohibition on the supply of services in respect of which a full market access commitment has been undertaken is a quantitative limitation on the supply of such services.  

251.
In this case, the measures  at issue, by prohibiting the supply of services in respect of which a market access commitment has been taken, amount to a "zero quota" on service operations or output with respect to such services.  As such, they fall within the scope of Article XVI:2(c).  

252.
For all of these reasons, we  uphold  the Panel's finding, in paragraph 6.355 of the Panel Report, that a measure prohibiting the supply of certain services where specific commitments have been undertaken is a limitation:

... within the meaning of Article XVI:2(c) because it totally prevents the services operations and/or service output through one or more or all means of delivery that are included in mode 1.  In other words, such a ban results in a "zero quota" on one or more or all means of delivery include in mode 1.

* * *

[Application of Article XVI to the Measures at Issue]

257.
Having upheld the Panel's interpretation of Article XVI:2(a) and (c), we now consider its application of that interpretation to the measures at issue in this case.  In so doing, we consider, for the reasons already explained, only that part of the Panel's analysis relating to the three  federal laws,  and not its analysis relating to state laws.

258.
The Panel's explanation of the three federal laws is set out in paragraphs 6.360 to 6.380 of the Panel Report.  It is, in our view, useful to set out briefly the relevant part of each statute, as well as the Panel's finding in respect of that statute.  The relevant part of the Wire Act states:

Whoever being engaged in the business of betting or wagering knowingly uses a wire communication facility for the transmission in interstate or foreign commerce of bets or wagers or information assisting in the placing of bets or wagers on any sporting event or contest, or for the transmission of a wire communication which entitles the recipient to receive money or credit as a result of bets or wagers, or for information assisting in the placing of bets or wagers shall be fined under this title or imprisoned not more than two years, or both.

259.
With respect to this provision, the Panel found that "the Wire Act prohibits the use of at least one or potentially several means of delivery included in mode 1", and that, accordingly, the statute "constitutes a 'zero quota' for, respectively, one, several or all of those means of delivery."  The Panel reasoned that the Wire Act prohibits service suppliers from supplying gambling and betting services using remote means of delivery, as well as service operations and service output through such means.  Accordingly, the Panel determined that "the Wire Act contains a limitation 'in the form of numerical quotas' within the meaning of Article XVI:2(a) and a limitation 'in the form of a quota' within the meaning of Article XVI:2(c)."

* * *

264.
The United States' appeal of the Panel's findings with respect to the consistency of its measures with sub-paragraphs (a) and (c) of Article XVI:2 rests on two pillars:  (i) that the Panel erred in interpreting those provisions;  and (ii) that the measures at issue do not contain any limitations that explicitly take the form of numerical quotas or designated numerical units.  The United States does not appeal the Panel's findings as to the various activities that are prohibited under these statutes.  We have upheld the Panel's interpretation of sub-paragraphs (a) and (c) of Article XVI:2 and, in particular, its determination that these provisions encompass measures equivalent to a zero quota.  In these circumstances, the fact that the Wire Act, the Travel Act and the IGBA do not explicitly use numbers, or the word "quota", in imposing their respective prohibitions, does not mean, as the United States contends, that the measures are beyond the reach of Article XVI:2(a) and (c).  As a result, there is no ground for disturbing the above findings made by the Panel.  

265.
We have upheld the Panel's finding that the United States' Schedule to the GATS includes a specific commitment in respect of gambling and betting services.  In that Schedule, the United States has inscribed "None" in the first row of the market access column for subsector 10.D.  In these circumstances, and for the reasons given in this section of our Report, we also  uphold  the Panel's ultimate finding, in paragraph 7.2(b)(i) of the Panel Report, that, by maintaining the Wire Act, the Travel Act, and the Illegal Gambling Business Act, the United States acts inconsistently with its obligations under Article XVI:1 and Article XVI:2(a) and (c) of the GATS.
Notes and Questions

(1)
This case is noteworthy in part because of the Appellate Body’s detailed analysis of how schedules should be interpreted in light of the rules of the Vienna Convention.  For an even more detailed consideration of that issue, see European Communities – Customs Classification of Frozen Boneless Chicken Cuts, WT/DS269/AB/R (does the term “salted” imply use as a form of long-term preservation or does use only as a form of preparation suffice?), excerpted in the Update to Chapter 8.
(2)
Do you agree with the Appellate Body’s interpretation of the US schedule?  Does it make sense that the US would agree to commitments that would require such changes in basic US laws?  Should that matter?  Whose fault is it that the US schedule was susceptible of the interpretation advanced by Antigua?
(3)
The US claims that it is in compliance with the Appellate Body ruling because, properly interpreted, the US statutes do not discriminate in a way that would deprive them of the exception provided in GATS Article XIV(a), an issue that is discussed in the Update to Chapter 13.5.
CHAPTER 25

DEVELOPING COUNTRIES

AND THE WTO SYSTEM

SECTION 25.3  THE GENERALIZED SYSTEM OF PREFERENCES (GSP)

Add at the end of the section at page 1194:

(C)  WTO Caselaw

EUROPEAN COMMUNITIES – CONDITIONS FOR THE GRANTING OF TARIFF PREFERENCES TO DEVELOPING COUNTRIES
WT/DS246/AB/R, adopted by the DSB on April 20, 2004

[India challenged provisions of the EC’s GSP scheme that granted additional preferences to twelve specified countries because of their need to combat drug production and trafficking (the so-called “Drug Arrangements”).

89.
In considering whether the Enabling Clause [which is excerpted in part in the Casebook at page 1173] is an exception to Article I:1 of the GATT 1994, we look, first, to the text of the provisions at issue.  Article I:1, which embodies the MFN principle, * * *  plainly imposes upon WTO Members the obligation to treat "like products ... equally, irrespective of their origin".

90.
We turn now to the Enabling Clause, which has become an integral part of the GATT 1994.
  Paragraph 1 of the Enabling Clause, which applies to all measures authorized by that Clause, provides:

Notwithstanding the provisions of Article I of the General Agreement, contracting parties may accord differential and more favourable treatment to developing countries, without according such treatment to other contracting parties. (footnote omitted)

The ordinary meaning of the term "notwithstanding" is, as the Panel noted , "[i]n spite of, without regard to or prevention by".  By using the word "notwithstanding", paragraph 1 of the Enabling Clause permits Members to provide "differential and more favourable treatment" to developing countries "in spite of" the MFN obligation of Article I:1.  Such treatment would otherwise be inconsistent with Article I:1 because that treatment is not extended to all Members of the WTO "immediately and unconditionally".  Paragraph 1 thus excepts Members from complying with the obligation contained in Article I:1 for the purpose of providing differential and more favourable treatment to developing countries, provided that such treatment is in accordance with the conditions set out in the Enabling Clause.  As such, the Enabling Clause operates as an "exception" to Article I:1.


[The EC argued that the Enabling Clause is  not  in the nature of 
an exception because “the WTO Agreement does not ‘merely tolerate’ measures under the Enabling Clause, but rather ‘encourages’ developed-country Members to adopt such measures.  According to the EC, to require preference-granting countries to invoke the Enabling Clause in order to justify or defend their GSP schemes cannot be reconciled with the intention of WTO Members to encourage these schemes.”  (para. 93)  In rejecting this argument, the Appellate Body noted (para. 98) that] the characterization of the Enabling Clause as an exception in no way diminishes the right of Members to provide or to receive "differential and more favourable treatment".  The status and relative importance of a given provision does not depend on whether it is characterized, for the purpose of allocating the burden of proof, as a claim to be proven by the complaining party, or as a defence to be established by the responding party.  Whatever its characterization, a provision of the covered agreements must be interpreted in accordance with the "customary rules of interpretation of public international law", as required by Article 3.2 of the Understanding on Rules and Procedures Governing the Settlement of Disputes (the "DSU").
  Members' rights under the Enabling Clause are not curtailed by requiring preference-granting countries to establish in dispute settlement the consistency of their preferential measures with the conditions of the Enabling Clause.  Nor does characterizing the Enabling Clause as an exception detract from its critical role in encouraging the granting of special and differential treatment to developing-country Members of the WTO. 

* * *

126.
* * * Having found that the Enabling Clause is in the nature of an exception to Article I:1 of the GATT 1994, we proceed to examine the European Communities' appeal as it relates to paragraph 2(a) of the Enabling Clause.

* * *

128.
[W]e note that both the European Communities and India agree that, in addressing paragraph 2(a) of the Enabling Clause, the Panel implicitly made findings on issues that were not before it.  Thus, India submits that "[t]he issue before the Panel was not whether the EC could exclude from its GSP scheme countries claiming developing country status."   In India's view, that issue did not arise "because India and all the countries enjoying tariff preferences under the Drug Arrangements are beneficiaries under the EC's GSP scheme."  Also not before the Panel, according to India, was "whether the EC's mechanisms for the graduation of developing countries meet the requirements of the Enabling Clause."  India emphasizes that it "did not submit any claims on these issues to the Panel because they are not relevant to the resolution of this dispute."  In other words, according to India, the legal issues raised in this dispute "relate exclusively" to the treatment of those countries that a preference-granting country has included in its GSP scheme as beneficiaries.  The European Communities echoes India's concern that the Panel read obligations into the Enabling Clause "in respect of issues which had not been raised by any of the parties and which [the Panel] did not have to address in order to resolve the dispute".

129.
Against this background, we understand India's claim before the Panel to have been limited to the consistency of the Drug Arrangements with the term "non-discriminatory" in footnote 3 to paragraph 2(a) of the Enabling Clause.  In particular, India's challenge to the Drug Arrangements is based on its submission that the term "non-discriminatory" prevents preference-granting countries from according preferential tariff treatment to any beneficiary of their GSP schemes without granting identical preferential tariff treatment to all other beneficiaries.  Therefore, in this Report, we do not rule on whether the Enabling Clause permits  ab initio  exclusions from GSP schemes of countries claiming developing country status, or the partial or total withdrawal of GSP benefits from certain developing countries under certain conditions.

* * *

142.
We proceed to interpret the term "non-discriminatory" as it appears in footnote 3 to paragraph 2(a) of the Enabling Clause.

143.
We recall first that the Enabling Clause has become a part of the GATT 1994.  Paragraph 1 of the Enabling Clause authorizes WTO Members to provide "differential and more favourable treatment to developing countries, without according such treatment to other WTO Members".  As explained above, such differential treatment is permitted "notwithstanding" the provisions of Article I of the GATT 1994.  Paragraph 2(a) and footnote 3 thereto clarify that paragraph 1 applies to "[p]referential tariff treatment accorded by developed contracting parties to products originating in developing countries in accordance with the Generalized System of Preferences" , "[a]s described in the [1971 Waiver Decision], relating to the establishment of 'generalized, non-reciprocal and non discriminatory preferences beneficial to the developing countries' ". 

144.
The Preamble to the 1971 Waiver Decision in turn refers to "preferential tariff treatment" in the following terms:

Recalling that at the Second UNCTAD, unanimous agreement was reached in favour of the early establishment of a mutually acceptable system of generalized, non-reciprocal and non-discriminatory preferences beneficial to the developing countries in order to increase the export earnings, to promote the industrialization, and to accelerate the rates of economic growth of these countries;

Considering  that mutually acceptable arrangements have been drawn up in the UNCTAD concerning the establishment of generalized, non-discriminatory, non-reciprocal preferential tariff treatment in the markets of developed countries for products originating in developing countries[.] (original italics;  underlining added)

145.
Paragraph 2(a) of the Enabling Clause provides, therefore, that, to be justified under that provision, preferential tariff treatment must be "in accordance" with the GSP "as described" in 
the Preamble to the 1971 Waiver Decision.  "Accordance" being defined in the dictionary as "conformity", only preferential tariff treatment that is in conformity with the description "generalized, non-reciprocal and non-discriminatory" treatment can be justified under paragraph 2(a).

146.
In the light of the above, we do not agree with European Communities' assertion  that the Panel's interpretation of the word "non-discriminatory" in footnote 3 of the Enabling Clause is erroneous because the phrase "generalized, non-reciprocal and non discriminatory" in footnote 3 merely refers to the description of the GSP in the 1971 Waiver Decision and, of itself, does not impose any legal obligation on preference-granting countries.  Nor do we agree with the United States that the Panel erred in "assum[ing]" that the term "non-discriminatory" in footnote 3 imposes obligations on preference-granting countries, and that, instead, footnote 3 "is simply a cross-reference to where the Generalized System of Preferences is described."

147.
We find support for our interpretation in the French version of paragraph 2(a) of the Enabling Clause, requiring that the tariff preferences be accorded "conformément au Système généralisé de préférences".  The term "in accordance" is thus "conformément" in the French version.  In addition, the phrase "[a]s described in [the 1971 Waiver Decision]" in footnote 3 is stated as "[t]el qu'il est défini dans la décision des PARTIES CONTRACTANTES en date du 25 juin 1971".  Similarly, the Spanish version uses the terms "conformidad" and "[t]al como lo define la Decisión de las PARTES CONTRATANTES de 25 de junio de 1971".  In our view, the stronger, more obligatory language in both the French and Spanish texts—that is, using "as defined in" rather than "as described in"—lends support to our view that only preferential tariff treatment that is "generalized, non-reciprocal and non-discriminatory" is covered under paragraph 2(a) of the Enabling Clause.

148.
Having found that the qualification of the GSP as "generalized, non-reciprocal and non discriminatory" imposes obligations that must be fulfilled for preferential tariff treatment to be justified under paragraph 2(a), we turn to address the Panel's finding that:

... the term "non-discriminatory" in footnote 3 requires that  identical tariff preferences under GSP schemes be provided to  all  developing countries without differentiation, except for the implementation of a priori limitations. (emphasis added).

149.
The European Communities maintains that "'non-discrimination' is not synonymous with formally equal treatment"  and that "[t]reating differently situations which are objectively different is not discriminatory."  The European Communities asserts that "[t]he objective of the Enabling Clause is different from that of Article I:1 of the GATT."  In its view, the latter is concerned with "providing equal conditions of competition for imports of like products originating in all Members", whereas "the Enabling Clause is a form of Special and Differential Treatment for developing countries, which seeks the opposite result: to create unequal competitive opportunities in order to respond to the special needs of developing countries."  The European Communities derives contextual support from paragraph 3(c), which states that the treatment provided under the Enabling Clause "shall ... be designed and, if necessary, modified, to respond positively to the development, financial and trade needs of developing countries."  The European Communities concludes that the term "non-discriminatory" in footnote 3 "does not prevent the preference-giving countries from differentiating between developing countries which have different development needs, where tariff differentiation constitutes an adequate response to such differences." 

150.
India, in contrast, asserts that "non-discrimination in respect of tariff measures refers to formally equal[] treatment" and that paragraph 2(a) of the Enabling Clause requires that "preferential tariff treatment [be] applied equally" among developing countries.  In support of its argument, India submits that an interpretation of paragraph 2(a) of the Enabling Clause that authorizes developed countries to provide "discriminatory tariff treatment  in favour of the developing countries but not  between the developing countries gives full effect to both Article I of the GATT and paragraph 2(a) of the Enabling Clause and minimises the conflict between them."  India emphasizes that, by consenting to the adoption of the Enabling Clause, developing countries did not "relinquish[] their MFN rights [under Article I of the GATT 1994] as between themselves, thus permitting developed countries to discriminate between them." 

151.
We examine now the ordinary meaning of the term "non-discriminatory" in footnote 3 to paragraph 2(a) of the Enabling Clause.  As we observed, footnote 3 requires that GSP schemes under the Enabling Clause be "generalized, non-reciprocal and non discriminatory".  Before the Panel, the participants offered competing definitions of the word "discriminate".  India suggested that this word means "'to make or constitute a difference in or between;  distinguish' and 'to make a distinction in the treatment of different categories of peoples or things'."   The European Communities, however, understood this word to mean "'to make a distinction in the treatment of different categories of people or things, esp.  unjustly  or  prejudicially  against people on grounds of race, colour, sex, social status, age, etc.' "  

152.
Both definitions can be considered as reflecting ordinary meanings of the term "discriminate"  and essentially exhaust the relevant ordinary meanings.  The principal distinction between these definitions, as the Panel noted, is that India's conveys a "neutral  meaning of making a distinction", whereas the European Communities' conveys a "negative  meaning carrying the connotation of a distinction that is unjust or prejudicial."   Accordingly, the ordinary meanings of "discriminate" point in conflicting directions with respect to the propriety of according differential treatment.  Under India's reading, any differential treatment of GSP beneficiaries would be prohibited, because such treatment necessarily makes a distinction between beneficiaries.  In contrast, under the European Communities' reading, differential treatment of GSP beneficiaries would not be prohibited  per se.  Rather, distinctions would be impermissible only where the basis for such distinctions was improper.  Given these divergent meanings, we do not regard the term "non-discriminatory", on its own, as determinative of the permissibility of a preference-granting country according different tariff preferences to different beneficiaries of its GSP scheme.  

153.
Nevertheless, at this stage of our analysis, we are able to discern some of the content of the "non-discrimination" obligation based on the ordinary meanings of that term.  Whether the drawing of distinctions is  per se  discriminatory, or whether it is discriminatory only if done on an improper basis, the ordinary meanings of "discriminate" converge in one important respect:  they both suggest that distinguishing among similarly-situated beneficiaries is discriminatory.  For example, India suggests that all beneficiaries of a particular Member's GSP scheme are similarly-situated, implicitly arguing that any differential treatment of such beneficiaries constitutes discrimination.  The European Communities, however, appears to regard GSP beneficiaries as similarly-situated when they have "similar development needs".  Although the European Communities acknowledges that differentiating between similarly-situated GSP beneficiaries would be inconsistent with footnote 3 of the Enabling Clause, it submits that there is no inconsistency in differentiating between GSP beneficiaries with "different development needs".  Thus, based on the ordinary meanings of "discriminate", India and the European Communities effectively appear to agree that, pursuant to the term "non-discriminatory" in footnote 3, similarly-situated GSP beneficiaries should not be treated differently.  The participants disagree only as to the basis for determining whether beneficiaries are similarly-situated.

154.
Paragraph 2(a), on its face, does not explicitly authorize or prohibit the granting of different tariff preferences to different GSP beneficiaries.  It is clear from the ordinary meanings of "non-discriminatory", however, that preference-granting countries must make available identical tariff preferences to all similarly-situated beneficiaries.  

155.
We continue our interpretive analysis by turning to the immediate context of the term "non-discriminatory".  We note first that footnote 3 to paragraph 2(a) stipulates that, in addition to being "non-discriminatory", tariff preferences provided under GSP schemes must be "generalized".  According to the ordinary meaning of that term, tariff preferences provided under GSP schemes must be "generalized" in the sense that they "apply more generally; [or] become extended in application".  However, this ordinary meaning alone may not reflect the entire significance of the word "generalized" in the context of footnote 3 of the Enabling Clause, particularly because that word resulted from lengthy negotiations leading to the GSP.  In this regard, we note the Panel's finding that, by requiring tariff preferences under the GSP to be "generalized", developed and developing countries together sought to eliminate existing "special" preferences that were granted only to certain designated developing countries.  Similarly, in response to our questioning at the oral hearing, the participants agreed that one of the objectives of the 1971 Waiver Decision and the Enabling Clause was to eliminate the fragmented system of special preferences  that were, in general, based on historical and political ties between developed countries and their former colonies.

156.
It does not necessarily follow, however, that "non-discriminatory" should be interpreted to require that preference-granting countries provide "identical" tariff preferences under GSP schemes to "all" developing countries.  In concluding otherwise, the Panel assumed that allowing tariff preferences such as the Drug Arrangements would necessarily "result [in] the collapse of the whole GSP system and a return back to special preferences favouring selected developing countries".  To us, this conclusion is unwarranted.  We observe that the term "generalized" requires that the GSP schemes of preference-granting countries remain generally applicable.  Moreover, unlike the Panel, we believe that the Enabling Clause sets out sufficient conditions on the granting of preferences to protect against such an outcome.  As we discuss below, provisions such as paragraphs 3(a) and 3(c) of the Enabling Clause impose specific conditions on the granting of different tariff preferences among GSP beneficiaries.  

157.
As further context for the term "non-discriminatory" in footnote 3, we turn next to paragraph 3(c) of the Enabling Clause, which specifies that "differential and more favourable treatment" provided under the Enabling Clause:

... shall in the case of such treatment accorded by developed contracting parties to developing countries be designed and, if necessary, modified, to respond positively to the development, financial and trade needs of developing countries.

158.
At the outset, we note that the use of the word "shall" in paragraph 3(c) suggests that paragraph 3(c) sets out an obligation for developed-country Members in providing preferential treatment under a GSP scheme to "respond positively" to the "needs of developing countries".   Having said this, we turn to consider whether the "development, financial and trade needs of developing countries" to which preference-granting countries are required to respond when granting preferences must be understood to cover the "needs" of developing countries  collectively.

159.
The Panel found that "the only appropriate way [under paragraph 3(c) of the Enabling Clause] of responding to the differing development needs of developing countries is for preference-giving countries to ensure that their [GSP] schemes have sufficient breadth of product coverage and depth of tariff cuts to respond positively to those differing needs."   In reaching this conclusion, the Panel appears to have placed a great deal of significance on the fact that paragraph 3(c) does not refer to needs of "individual" developing countries.  The Panel thus understood that paragraph 3(c) does not permit the granting of preferential tariff treatment exclusively to a sub-category of developing countries on the basis of needs that are common to or shared by only those developing countries.  We see no basis for such a conclusion in the text of paragraph 3(c).  Paragraph 3(c) refers generally to "the development, financial and trade needs of developing countries".  The absence of an explicit requirement in the text of paragraph 3(c)  to respond to the needs of "all" developing countries, or to the needs of "each and every"  developing country, suggests to us that, in fact, that provision imposes no such obligation.  

160.
Furthermore, as we understand it, the participants in this case agree that developing countries may have "development, financial and trade needs" that are subject to change and that certain development needs may be common to only a certain number of developing countries.  We see no reason to disagree.  Indeed, paragraph 3(c) contemplates that "differential and more favourable  treatment" accorded by developed to developing countries may need to be "modified" in order to "respond positively" to the needs of developing countries.  Paragraph 7 of the Enabling Clause supports this view by recording the expectation of "less-developed contracting parties" that their capacity to make contributions or concessions under the GATT will "improve with the progressive development of their economies and improvement in their trade situation".  Moreover, the very purpose of the special and differential treatment permitted under the Enabling Clause is to foster economic development of developing countries.  It is simply unrealistic to assume that such development will be in lockstep for all developing countries at once, now and for the future.

161.
In addition, the Preamble to the  WTO  Agreement,  which informs all the covered agreements including the GATT 1994 (and, hence, the Enabling Clause), explicitly recognizes the "need for positive efforts designed to ensure that developing countries, and especially the least developed among them, secure a share in the growth in international trade commensurate with the needs of their economic development".  The word "commensurate" in this phrase appears to leave open the possibility that developing countries may have different needs according to their levels of development and particular circumstances.  The Preamble to the  WTO Agreement  further recognizes that Members' "respective needs and concerns at different levels of economic development"  may vary according to the different stages of development of different Members. 

162.
In sum, we read paragraph 3(c) as authorizing preference-granting countries to "respond positively" to "needs" that are  not  necessarily common or shared by all developing countries.  Responding to the "needs of developing countries" may thus entail treating different developing-country beneficiaries differently.  

163.
However, paragraph 3(c) does not authorize  any  kind of response to  any  claimed need of developing countries.  First, we observe that the types of needs to which a response is envisaged are limited to "development, financial and trade needs".  In our view, a "need" cannot be characterized as one of the specified "needs of developing countries" in the sense of paragraph 3(c) based merely on an assertion to that effect by, for instance, a preference-granting country or a beneficiary country.  Rather, when a claim of inconsistency with paragraph 3(c) is made, the existence of a "development, financial [or] trade need" must be assessed according to an  objective  standard.  Broad-based recognition of a particular need, set out in the  WTO Agreement  or in multilateral instruments adopted by international organizations, could serve as such a standard.

164.
Secondly, paragraph 3(c) mandates that the response provided to the needs of developing countries be "positive".  "Positive" is defined as "consisting in or characterized by constructive action or attitudes".  This suggests that the response of a preference-granting country must be taken with a view to  improving  the development, financial or trade situation of a beneficiary country, based on the particular need at issue.  As such, in our view, the expectation that developed countries will "respond positively" to the "needs of developing countries" suggests that a sufficient nexus should exist between, on the one hand, the preferential treatment provided under the respective measure authorized by paragraph 2, and, on the other hand, the likelihood of alleviating the relevant "development, financial [or] trade need".  In the context of a GSP scheme, the particular need at issue must, by its nature, be such that it can be effectively addressed through tariff preferences.  Therefore, only if a preference-granting country acts in the "positive" manner suggested, in "respon[se]" to a widely-recognized "development, financial [or] trade need", can such action satisfy the requirements of paragraph 3(c).

165.
Accordingly, we are of the view that, by requiring developed countries to "respond positively" to the "needs of developing countries", which are varied and not homogeneous, paragraph 3(c) indicates that a GSP scheme may be "non-discriminatory" even if "identical" tariff treatment is not accorded to "all" GSP beneficiaries.  Moreover, paragraph 3(c) suggests that tariff preferences under GSP schemes may be "non-discriminatory" when the relevant tariff preferences are addressed to a particular "development, financial [or] trade need" and are made available to all beneficiaries that share that need.

166.
India submits that developing countries should not be presumed to have waived their MFN rights under Article I:1 of the GATT 1994  vis-à-vis  other developing countries,  and we make no such presumption.  In fact, we note that the Enabling Clause  specifically  allows developed countries to provide differential and more favourable treatment to developing countries "notwithstanding" the provisions of Article I.  With this in mind, and given that paragraph 3(c) of the Enabling Clause contemplates, in certain circumstances, differentiation among GSP beneficiaries, we cannot agree with India that the right to MFN treatment can be invoked by a GSP beneficiary  vis-à-vis  other GSP beneficiaries in the context of GSP schemes that meet the conditions set out in the Enabling Clause. 

167.
Finally, we note that, pursuant to paragraph 3(a) of the Enabling Clause, any "differential and more favourable treatment ... shall be designed to facilitate and promote the trade of developing countries and not to raise barriers to or create undue difficulties for the trade of any other contracting parties."  This requirement applies,  a fortiori,  to any preferential treatment granted to one GSP beneficiary that is not granted to another.  Thus, although paragraph 2(a) does not prohibit  per se  the granting of different tariff preferences to different GSP beneficiaries , and paragraph 3(c) even contemplates such differentiation under certain circumstances , paragraph 3(a) requires that any positive response of a preference-granting country to the varying needs of developing countries not impose unjustifiable burdens on other Members.

168.
Having examined the context of paragraph 2(a), we turn next to examine the object and purpose of the  WTO Agreement.  We note first that paragraph 7 of the Enabling Clause provides that "[t]he concessions and contributions made and the obligations assumed by developed and less-developed contracting parties under the provisions of the [GATT 1994] should promote the basic objectives of the [GATT 1994], including those embodied in the Preamble".  As we have observed, the Preamble to the  WTO Agreement  provides that there is "need for positive efforts designed to ensure that developing countries, and especially the least developed among them, secure a share in the growth in international trade commensurate with the needs of their economic development".  Similarly, the Preamble to the 1971 Waiver Decision provides that "a principal aim of the CONTRACTING PARTIES is promotion of the trade and export earnings of developing countries for the furtherance of their economic development".  These objectives are also reflected in paragraph 3(c) of the Enabling Clause, which states that the treatment provided under the Enabling Clause "shall ... be designed and, if necessary, modified, to respond positively to the development, financial and trade needs of developing countries". 

169.
Although enhanced market access will contribute to responding to the needs of developing countries  collectively,  we have also recognized that the needs of developing countries may vary over time.  We are of the view that the objective of improving developing countries' "share in the growth in international trade", and their "trade and export earnings", can be fulfilled by promoting preferential policies aimed at those interests that developing countries have in common,  as well as  at those interests shared by sub-categories of developing countries based on their particular needs.  An interpretation of "non-discriminatory" that does not require the granting of "identical tariff preferences"  allows not only for GSP schemes providing preferential market access to all beneficiaries, but also the possibility of additional preferences for developing countries with particular needs, provided that such additional preferences are not inconsistent with other provisions of the Enabling Clause, including the requirements that such preferences be "generalized" and "non-reciprocal".  We therefore consider such an interpretation to be consistent with the object and purpose of the  WTO Agreement  and the Enabling Clause.

* * *

171.
We next examine the relevance of paragraph 2(d) of the Enabling Clause  for the interpretation of "non-discriminatory" in footnote 3.  The Panel characterized paragraph 2(d) as an "exception" to paragraph 2(a)  and relied on paragraph 2(d) to support its view that paragraph 2(a) requires "formally identical treatment".  In the Panel's view, if developed-country Members were entitled under paragraph 2(a) to differentiate between developing-country Members, then they would have been entitled under that paragraph alone to differentiate between developing and least-developed countries.  Accordingly, "there would have been no need to include paragraph 2(d) in the Enabling Clause." 

172.
We do not agree with the Panel that paragraph  2(d) is an "exception" to paragraph 2(a), or that it is rendered redundant if paragraph 2(a) is interpreted as allowing developed countries to differentiate in their GSP schemes between developing countries.  To begin with, we note that the terms of paragraph 2 do not expressly indicate that each of the four sub-paragraphs thereunder is mutually exclusive, or that any one is an exception to any other.  Moreover, in our view, it is clear from several provisions of the Enabling Clause that the drafters wished to emphasize that least-developed countries form an identifiable sub-category of developing countries with "special economic difficulties and ... particular development, financial and trade needs".  When a developed-country Member grants tariff preferences in favour of developing countries under paragraph 2(a), as we have already found , footnote 3 imposes a requirement that such preferences be "non-discriminatory".  In the absence of paragraph 2(d), a Member granting preferential tariff treatment only to least-developed countries would therefore need to establish, under paragraph 2(a), that this preferential treatment did not "discriminate" against other developing countries contrary to footnote 3.  The inclusion of paragraph 2(d), however, makes clear that developed countries may accord preferential treatment to least-developed countries distinct from the preferences granted to other developing countries under paragraph 2(a).  Thus, pursuant to paragraph 2(d), preference-granting countries need not establish that differentiating between developing and least-developed countries is "non-discriminatory".  This demonstrates that paragraph 2(d) does have an effect that is different and independent from that of paragraph 2(a), even if the term "non-discriminatory" does not require the granting of "identical tariff preferences"  to all GSP beneficiaries. 

173.
Having examined the text and context of footnote 3 to paragraph 2(a) of the Enabling Clause, and the object and purpose of the  WTO Agreement  and the Enabling Clause, we conclude that the term "non-discriminatory" in footnote 3 does not prohibit developed-country Members from granting different tariffs to products originating in different GSP beneficiaries, provided that such differential tariff treatment meets the remaining conditions in the Enabling Clause.  In granting such differential tariff treatment, however, preference-granting countries are required, by virtue of the term "non-discriminatory", to ensure that identical treatment is available to all similarly-situated GSP beneficiaries, that is, to all GSP beneficiaries that have the "development, financial and trade needs" to which the treatment in question is intended to respond.

* * *

177.
We turn next to examine the consistency of the Drug Arrangements with the Enabling Clause.

* * *

179.
[R]ecalling that the Panel made no finding in this case as to whether the Drug Arrangements are inconsistent with paragraphs 3(a) and 3(c) of the Enabling Clause , we limit our analysis here to paragraph 2(a) and do not examine  per se  whether the Drug Arrangements are consistent with the obligation contained in paragraph 3(c) to "respond positively to the development, financial and trade needs of developing countries" or with the obligation contained in paragraph 3(a) not to "raise barriers" or "create undue difficulties" for the trade of other Members. 

180.
We found above that the term "non-discriminatory" in footnote 3 to paragraph 2(a) of the Enabling Clause does not prohibit the granting of different tariffs to products originating in different sub-categories of GSP beneficiaries, but that identical tariff treatment must be available to all GSP beneficiaries with the "development, financial [or] trade need" to which the differential treatment is intended to respond.  The need alleged to be addressed by the European Communities' differential tariff treatment is the problem of illicit drug production and trafficking in certain GSP beneficiaries.  In the context of this case, therefore, the Drug Arrangements may be found consistent with the "non-discriminatory" requirement in footnote 3 only if the European Communities proves, at a minimum, that the preferences granted under the Drug Arrangements are available to all GSP beneficiaries that are similarly affected by the drug problem.  We do not believe this to be the case. 

181.
By their very terms, the Drug Arrangements are limited to the 12 developing countries designated as beneficiaries in Annex I to the Regulation.  Specifically, Article 10.1 of the Regulation states:

Common Customs Tariff  ad valorem  duties on [covered products] which originate in a country that according to Column I of Annex I benefits from [the Drug Arrangements] shall be entirely suspended.

182.
Articles 10 and 25 of the Regulation, which relate specifically to the Drug Arrangements, provide no mechanism under which additional beneficiaries may be added to the list of beneficiaries under the Drug Arrangements as designated in Annex I.  Nor does any of the other Articles of the Regulation point to the existence of such a mechanism with respect to the Drug Arrangements.  Moreover, the European Communities acknowledged the absence of such a mechanism in response to our questioning at the oral hearing.  This contrasts with the position under the "special incentive arrangements for the protection of labour rights" and the "special incentive arrangements for the protection of the environment", which are described in Article 8 of the Regulation.  The Regulation includes detailed provisions setting out the procedure and substantive criteria that apply to a request by a beneficiary under the general arrangements described in Article 7 of the Regulation (the "General Arrangements") to become a beneficiary under either of those special incentive arrangements.

183.
What is more, the Drug Arrangements themselves do  not  set out any clear prerequisites —or "objective criteria" —that, if met, would allow for other developing countries "that are similarly affected by the drug problem"  to be  included  as beneficiaries under the Drug Arrangements.  Indeed, the European Commission's own Explanatory Memorandum notes that "the benefits of the drug regime ... are given without  any  prerequisite."  Similarly, the Regulation offers no criteria according to which a beneficiary could be  removed  specifically from the Drug Arrangements on the basis that it is no longer "similarly affected by the drug problem".  Indeed, Article 25.3 expressly states that the evaluation of the effects of the Drug Arrangements described in Articles 25.1(b) and 25.2 "will be without prejudice to the continuation of the [Drug Arrangements] until 2004, and their possible extension thereafter."  This implies that, even if the European Commission found that the Drug Arrangements were having no effect whatsoever on a beneficiary's "efforts in combating drug production and trafficking" , or that a beneficiary was no longer suffering from the drug problem, beneficiary status would continue.  Therefore, even if the Regulation allowed for the list of beneficiaries under the Drug Arrangements to be modified, the Regulation itself gives no indication as to how the beneficiaries under the Drug Arrangements were chosen or what kind of considerations would or could be used to determine the effect of the "drug problem" on a particular country.  In addition, we note that the Regulation does not, for instance, provide any indication as to how the European Communities would assess whether the Drug Arrangements provide an "adequate and proportionate response"  to the needs of developing countries suffering from the drug problem. 

184.
It is true that a country may be removed as a beneficiary under Annex I, either altogether or in respect of certain product sectors, for reasons that are not specific to the Drug Arrangements.  Thus, Article 3 of the Regulation provides for the removal of a country from Annex I (and hence, from the General Arrangements and any other arrangements under which it is a beneficiary) if particular circumstances are met indicating that the country has reached a certain level of development.  Article 12 provides for the removal of a country as a beneficiary under the General Arrangements and the Drug Arrangements with respect to a product sector where the country's level of development and competition has reached a certain threshold with respect to that sector.  Neither Article 3 nor Article 12 appears to relate in any way to the degree to which the country is suffering from the "drug problem".  Finally, Title V to the Regulation contains certain "Temporary Withdrawal and Safeguard Provisions" that are common to all the preferential arrangements under the Regulation.  Although one reason for which the arrangements may be temporarily withdrawn is "shortcomings in customs controls on export or transit of drugs (illicit substances or precursors), or failure to comply with international conventions on money laundering" , this reason applies equally to the General Arrangements, the Drug Arrangements, and the other special incentive arrangements.  Moreover, as the Panel appeared to recognize, this condition is not connected to the question of whether the beneficiary is a "seriously drug-affected country".

185.
We note, moreover, that the Drug Arrangements will be in effect until 31 December 2004.  Until that time, other developing countries that are "similarly affected by the drug problem" can be included as beneficiaries under the Drug Arrangements only through an amendment to the Regulation.  The European Communities confirmed this understanding in response to questioning at the oral hearing.

186.
Against this background, we fail to see how the Drug Arrangements can be distinguished from other schemes that the European Communities describes as "confined  ab  initio  and permanently to a limited number of developing countries".  As we understand it, the European Communities' position is that such schemes would be discriminatory, whereas the Drug Arrangements are not because "all developing countries are potentially beneficiaries" thereof.  In seeking a waiver  from its obligations under Article I:1 of the GATT 1994 to implement the Drug Arrangements, the European Communities explicitly acknowledged, however, that "[b]ecause the special arrangements  are only available  to imports originating in [the 12 beneficiaries of the Drug Arrangements], a waiver ... appears necessary".  This statement appears to undermine the European Communities' argument that "all developing countries are potentially beneficiaries of the Drug Arrangements" and, therefore, that the Drug Arrangements are "non-discriminatory".

187.
We recall our conclusion that the term "non-discriminatory" in footnote 3 of the Enabling Clause requires that identical tariff treatment be available to all similarly-situated GSP beneficiaries.  We find that the measure at issue fails to meet this requirement for the following reasons.  First, as the European Communities itself acknowledges, according benefits under the Drug Arrangements to countries other than the 12 identified beneficiaries would require an amendment to the Regulation.  Such a "closed list" of beneficiaries cannot ensure that the preferences under the Drug Arrangements are available to all GSP beneficiaries suffering from illicit drug production and trafficking.  

188.
Secondly, the Regulation contains no criteria or standards to provide a basis for distinguishing beneficiaries under the Drug Arrangements from other GSP beneficiaries.  Nor did the European Communities point to any such criteria or standards anywhere else, despite the Panel's request to do so.  As such, the European Communities cannot justify the Regulation under paragraph 2(a), because it does not provide a basis for establishing whether or not a developing country qualifies for preferences under the Drug Arrangements.  Thus, although the European Communities claims that the Drug Arrangements are available to all developing countries that are "similarly affected by the drug problem" , because the Regulation does not define the criteria or standards that a developing country must meet to qualify for preferences under the Drug Arrangements, there is no basis to determine whether those criteria or standards are discriminatory or not.

189.
For all these reasons, we find that the European Communities has failed to prove that the Drug Arrangements meet the requirement in footnote  3 that they be "non-discriminatory".  Accordingly, we  uphold, for different reasons, the Panel's conclusion, in paragraph 8.1(d) of the Panel Report, that the European Communities "failed to demonstrate that the Drug Arrangements are justified under paragraph 2(a) of the Enabling Clause".
Notes and Questions


(1)  The EC is required to implement the decision by July 1, 2005.  How much would you say the Appellate Body report constrains the EC in fashioning new Drug Arrangements?


(2)  The EC’s GSP scheme (published at [2001] OJ L346/1) also contained special incentive arrangements that granted additional preferences to countries that the EC determined had complied with certain labor and environmental policy standards.  At the time the panel was composed, no country had received such preferences in respect of the environmental policy standards and only Moldova has received such preferences in respect of labor standards.  As a consequence, India decided not to attack those provisions, although they were included in its panel establishment request.  Based on the Appellate Body’s decision, do you think that the special incentive arrangements for labor and environmental policy standards would likely be upheld?  Suppose that instead of granting additional benefits to countries that met certain standards, a country denied GSP benefits, in whole or in part, to developing WTO members that failed to meet such standards.  Would such an approach be permissible under the Appellate Body’s reasoning?  In this regard, consider the operation of the US GSP scheme as described in the Casebook, at pages1036 and 1190.


(3)  To the extent that every developing country has different needs, to what extent can a GSP scheme be tailored on a country-by-country basis?  What limits does the word “generalized” impose?


(4)  The Enabling Clause was a decision of the GATT Contracting Parties.  Does the Appellate Body rule that it is now an integral part of the WTO Agreement?  If so, is it amendable only under the rules of the WTO Agreement?  What about other GATT decisions, such as those related to more mundane “housekeeping” issues?


(5)  Do you agree with the Appellate Body’s view that its interpretation of paragraph 2(a) does not render paragraph 2(d) redundant?  (See report, para. 172.)

Chapter 27
THE DOHA MINISTERIAL CONFERENCE
Add a new section at page 1228:

SECTION 27.5  DEVELOPMENTS IN THE DOHA NEGOTIATIONS


Progress in the Doha negotiations has been minimal to date.  The fifth WTO ministerial conference at Cancun in September 2003, which was supposed to be the midpoint of the negotiations, collapsed when many developing countries refused to agree to start negotiations on the so-called Singapore issues – competition, investment, transparency in government procurement and trade facilitation.  Even if agreement had been reached on these issues, however, it appeared that it would have been impossible to agree on modalities for proceeding with the agricultural negotiations.  Almost one year later in July 2004, at a meeting attended by ministers from key players, the WTO General Council adopted a decision on the Doha Work Programme (WT/L/579).  The decision contains a framework for establishing modalities in agriculture (Annex A) and in market access for non-agricultural products (Annex B), as well as an explicit consensus to commence negotiations on trade facilitation.  The framework agreements are not as detailed as an agreement on modalities would have been, but they did serve to resuscitate the negotiations.  Since July 2004, there has not been much additional progress made on the key subjects under negotiation.  In particular, no major breakthroughs were achieved at high-level July 2005 meetings.  As a result, it is not clear that there will be much achieved prior to the Hong Kong ministerial, which will occur at the end of 2005.  That ministerial will have to resolve very difficult issues in agriculture and in market access for goods and services in order for the negotiations to succeed before expiration of US negotiating authority in 2007.

One continuing major controversy that has affected the negotiations at times has concerned the relationship of the TRIPS Agreement and public health.  For an excellent analysis of the Doha decision on that issue and its aftermath, see Frederick M. Abbott, The WTO Medicines Decision: World Pharmaceutical Trade and the Protection of Public Health, 99 American Journal of International Law 317 (April 2005).
� The report is available on the WTO’s website – www.wto.org.


� GATT Sales No. GATT/1958-3.


� The report was entitled “Trade Policies for a Better Future”.  It was not issued as an official GATT publication.  The report and several related documents were published by Martinius Nijhoff Publishers in 1987 as “Trade Policies for a Better Future: The ‘Leutwiler Report’, the GATT and the Uruguay Round”.


� WTO Agreement, art. X:8.


� WT/MIN(99)/8 & Corr. 1.


� See generally William J. Davey, WTO Dispute Settlement: Segregating the Useful Political Aspects and Avoiding “Over-legalization”, in Marco Bronckers & Reinhard Quick (eds.), New Directions in International Trade Law: Essays in Honor of Professor John H. Jackson 291-307 (Kluwer Law International 2000).





� In the only example to date, the mediation role was performed by one of the Deputy Director-Generals.


� See generally William J. Davey, A Permanent Panel Body for WTO Dispute Settlement: Desirable or Practical?, in Daniel L.M. Kennedy & James D. Southwick (eds.), The Political Economy of International Trade Law: Essays in Honor of Professor Robert E. Hudec 496 (Cambridge University Press 2002); Mini-Symposium on a WTO Permanent Panel Body, 6 [Oxford] Journal of International Economic Law 181 (2003).








� Appellate Body Report on United States – Import Prohibition of Certain Shrimp and Shrimp Products, adopted on 6 November 1998, WT/DS58/AB/R, paras. 99-110.


� See generally William J. Davey, Comment on Remedies for Breach of WTO Rules, at Conference on Dispute Settlement and Decision Making in the Multilateral Trading System: Current Operation and Options for Reform, 2002 World Trade Forum, Berne, Switzerland, August 15-17, 2002.


� See Joost Pauwelyn, Enforecement and Countermeasures in the WTO, 94 AJIL 335 (2000).





� USTR, Concept Paper, Using Monetary Assessments to Enforce Panel Decisions under Bilateral Free-Trade Agreements, reproduced in Inside US Trade under the heading Internal USTR Paper on Monetary Fines (April 2001).





� See generally Henry G. Schermers & Niels M. Blokker, International Institutional Law, secs. 1445-1561 (3d rev. ed. 1999).





� DSU, art. 27.2.


� The repeal did not effect pending cases.  To date, only one successful action has been reported, although several cases have reportedly been settled.  The one successful action was brought by Goss International Corporation, which obtained a jury verdict in excess of $10 million, trebled to over $30 million, plus attorneys fees.  Goss International Corporation v. Tokyo Kikai Seisakusho, Ltd., 321 F.Supp.2d 1039 (N.D. Iowa), affd. (2-1), 434 F.3d 1081 (8th Cir. 2006), cert. denied, 2006 Westlaw 1130536 (June 5, 2006).  


�[original footnote 169] By "asymmetry" the United States refers to the practice of establishing margins of dumping by comparing "an average on one side of the comparison [to] a single transaction on the other side [of the comparison]" (United States' appellant's submission, para. 51)


� [original note 4] The term ``market conditions'' is used here in a broad sense, not only incorporating economic and financial considerations, but also the legal and regulatory regime in which the market operates.


� [original note 5] We would generally be concerned here only with the actions of government in its role ``as government,'' and not the actions of the government in its role as the seller. In other words, we would examine here only those actions which private sellers could not take even if they wished to do so.


� [original note 192] In response to questioning at the oral hearing, the participants and third participants agreed that the Enabling Clause is one of the "other decisions of the CONTRACTING PARTIES" within the meaning of paragraph 1(b)(iv) of the language of Annex 1A incorporating the GATT 1994 into the  WTO Agreement.  That provision stipulates that:  “1.  The General Agreement on Tariffs and Trade 1994 ("GATT 1994") shall consist of: ... (b) the provisions of the legal instruments set forth below that have entered into force under the GATT 1947 before the date of entry into force of the WTO Agreement:  ...  (iv) other decisions of the CONTRACTING PARTIES to GATT 1947[.]”


� [original note 212] In this regard, we recall the Appellate Body's statement in  EC – Hormones  that:


... merely characterizing a treaty provision as an "exception" does not by itself justify a "stricter" or "narrower" interpretation of that provision than would be warranted by examination of the ordinary meaning of the actual treaty words, viewed in context and in the light of the treaty's object and purpose, or, in other words, by applying the normal rules of treaty interpretation.  


(Appellate Body Report, para. 104)
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