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Introduction
Alexander Hamilton, among the United States’ most cosmopolitan Founders, famously declared that, “[t]he truth is, after all the declamations we have heard, that the Constitution is itself, in every rational sense, and to every useful purpose, a Bill of Rights.”
  Among other things, this Hamilton had in mind separation of powers, including and especially an independent judiciary armed with judicial review.  As his then alter-ego, James Madison, even more famously declared, “The accumulation of all powers, legislative, executive, and judiciary, in the same hands . . . may justly be pronounced the very definition of tyranny.”

Then as now separation of powers has global implications.  In the 18th century, Hamilton and his peers wrestled with the doctrine’s likely effects in foreign affairs as in domestic matters.  An enhanced national legislature would now, for example, take the lead in regulating international trade.  A stronger executive would better safeguard national security.  An independent judiciary would help enforce the law of nations and so keep the republic at peace.  Two hundred years later, the doctrine no longer simply has effects beyond U.S. borders, but transcends borders altogether.  Most obviously, the doctrine has migrated abroad.  Early on, nations around the world adopted some version of the U.S. separation of powers conceptions in modeling their own constitutions, a phenomenon that only accelerated with the decline of colonialism after World War II.
   Though usually overlooked, elements of the doctrine also inform key aspects of international human rights law, such as treaty provisions calling for legislative implementation of fundamental freedoms or mandating the protection of those freedoms by independent judicial bodies.

Nothing, however, requires separation of powers to be considered beyond national borders than globalization, the ongoing integration of global economies, communications, and institutions.  How globalization, and within its ambit the effects the 9/11 attacks, should translate into domestic legal doctrine rightly occupy the attention of policymakers, jurists, and scholars.  Nowhere are the stakes higher than in the relationship between globalization and domestic separation of powers.  As Anne-Marie Slaughter has documented, globalization has meant that executives, legislatures, and judiciaries around the world bolster their institutional counterparts though direct interaction.
    The critical question, as yet unaddressed and unanswered, is whether this institutional form of globalization sustains or undermines purposes that separation of powers aims to preserve.  

Of particular currency is the question of judicial deference to the Executive in foreign affairs.  Last Term, the Supreme Court appeared to lay the question of deference to rest in its refusal to accord the President’s interpretations any weight in interpreting the Geneva Conventions in Hamdan v. Rumsfeld.
  Yet the same Court in Sanchez-Llamas v. Oregon repeated a frequent mantra declaring, “[w]hile courts interpret treaties for themselves, the meaning given them by the departments of government particularly charged with their negotiation and enforcement is given great weight.”
  

As usually articulated, deference doctrine proceeds from the premise that of course courts themselves should interpret the law, at least where the law is clear and applicable.
  Yet since it is often neither, especially in foreign relations, the doctrine posits some presumption that the courts defer to the Executive’s determinations in foreign affairs applies in a range of areas.  These include: treaty interpretation; national recognition, particularly where there are competing regimes; and the determination of customary international law, among others.  To the extent deference exists, its justifications are found mainly in comparative institutional competence.  The Executive is simply better informed about foreign affairs matters and their consequences, and is best placed to render U.S. foreign policy coherent, than are the courts.  Deference to the Executive in foreign relations in turn reflects a core function of separation of powers in promoting governmental efficiency.
This article will argue that globalization flips conventional arguments for judicial deference, arguments that themselves offer a one-sided account of the ostensible doctrine’s separation of powers roots.  In the first part I will review deference doctrine itself, concentrating on what the Court has said in developing the standard.  This part shall contend first, that statements asserting deference rely mainly on conventional statements concerning the Executive’s institutional competence in foreign affairs, yet second that such statements actually do little work in the court’s public decisionmaking process.  

Part II begins a critique of foreign affairs deference by returning to the separation of powers fundamentals, only part of which the doctrine assumes.  Drawing upon text, structure, and especially upon history, this part argues that while separation of powers properly fosters governmental efficiency of the type that the Executive in foreign affairs typically claims, it even more centrally functions to insure balance among the three basic branches of government to prevent a tyrannical accretion of power in any one.  Judicial statements of deference in foreign affairs commonly ignore this half of the equation.  More importantly, this Founding core of separation of powers speaks precisely to the current effects of globalization on any given domestic legal system.  

Part III of the paper takes up this task directly to consider the effects of modern globalization on separation of powers and with it, deference.  This part argues that globalization systemically favors domestic executives at the expense of other governmental departments.  In this modern foreign affairs setting, it follows that the last, not first, thing courts should so is defer to the executive in precisely that arena that helps create the type of imbalance that separation of powers is supposed to prevent.  The paper will conclude by arguing that squaring that the reality of 21st century globalization makes a recommitment to the Constitution’s eighteenth century values, including and especially a rejection of deference, more pressing than ever.
I.  Judicial Deference to the Executive in Foreign Relations

A.  Hamdan versus Sanchez-Llamas

The Supreme Court’s most recent foreign relations cases suggest that judicial deference to the Executive in foreign relations remains as confusing as ever.  Sanchez-Llamas v. Oregon indicates the doctrine is alive and well.  There the Court agreed with the President that the Vienna Consular Convention did not require an exclusionary rule to safeguard the treaty’s right of an arrested foreign national to consult with the consular officials of his or her nation.  As noted, the majority bolstered this decision by expressly noting that the Executive’s own interpretation of the Convention was owed “great weight.”
  Even Justice Breyer in dissent made clear his agreement with the “great weight” formulation.

By contrast, in Hamdan deference was conspicuous by its near total absence.  Hamdan required the Court to interpret Common Article 3 of the Geneva Conventions of 1949 as incorporated by Congress in the Uniform Code of Military Justice.
  On this point the administration vigorously put forward the novel and radical argument that Common Article 3 could not apply to alleged members of al Qaeda because the “Global War on Terror” was by definition international, whereas the treaty provision applied only to “armed conflict not of an international character.”
  Justice Stevens’s opinion of the Court made short work of this contention, properly holding that the treaties’ text, structure, and history all indicate that the protections of Common Article 3 apply as the baseline in any armed conflict.
  The opinion rejects the President’s position, moreover, without any indication that it is doing so notwithstanding a presumption that the Executive’s interpretation is owed substantial weight.  The failure to mention this presumption, even if overcome in this case, becomes all the more striking given Justice Thomas’s reliance on the doctrine in dissent.
  

The opinions, and citations, in these cases nonetheless make several general things clear.  First, foreign relations deference is of relatively recent vintage, a fact that tends to undermine several conventional justifications.    Second, the doctrine remains effectively contested.  Finally, the doctrine appears in numerous contexts, only one of which shall be discussed for present purposes.

A glance at the citations in either case suggests that the doctrine does not date back that far.  To the contrary, a review of the case law in general indicates that a discrete presumption that the judiciary should defer to the Executive in foreign affairs is a relative newcomer to the legal landscape.  Recent work by David Sloss confirms that the foreign relations deference was neither present at the creation of the republic, nor evident for a long period thereafter.
  In the nation’s first fifty years under the Constitution, the Supreme Court applied a “zero deference” approach to the Executive in treaty interpretation.
  At points, the Court even enunciated a duty not to defer.
  The Court acted as articulated.  As Professor Sloss shows, of nineteen cases during this period in which the U.S. government was a party, the government lost fourteen and won only three, with two effectively split.
  In fact the first signs of an obligation to defer don’t appear until the late 19th century.  Even then, those signs remained few and far between for almost a century thereafter.  Through this past Term, little more than a handful of cases discuss a requirement to defer, and most of these do little more than allude to the idea in passing.
  For all the attention deference receives, its actual applications remain surprisingly meager.

This paucity in turn suggests that that the constitutional bases for the idea are likewise modest.  Deference hardly seems compelled by text.  To the contrary, the Supremacy Clause’s conversion of treaties into Federal law points instead to a model of “zero deference.”  Original understanding appears a no more promising source.  In light of Professor Sloss’s work, early U.S. sources apparently point in just the opposite direction.  As will be seen, structural analysis might offer justifications given the President’s institutional advantages in conducting foreign affairs.  Yet Article III values cut just the other way, and appear to have carried the day for much of the nation’s history.  In terms of conventional interpretation, that leaves evolving constitutional custom as a possible justification.  And while a previously non-existent deference doctrine has emerged, it is hardly as entrenched as such other late-blooming mechanisms such as state sovereign immunity.

However novel, deference’s repeated appearance in recent case law illustrates the second preliminary point, namely, that it has gained a toehold in modern jurisprudence, and with that, a prospect for greater gains.  Several considerations support the point.  First, the doctrine appears somewhat more frequently as an express judicial trope.  In this Sanchez-Llamas follows El Al Israel Airlines, Ltd. v. Tseng,
 Sumitomo Shoji America, Inc. v. Avagliano,
 United States v. Stuart,
 and Kolovrat v. Oregon.
  Second, as Professor Bederman first demonstrated, from the 1950s through the early 1990s, the executive’s interpretation has been the best predictor of at least the Supreme Court’s own interpretation.
  Subsequent work by Professor Chesney for the Federal courts generally demonstrates that the executive’s success may not be as pronounced as Bederman’s initial work suggests.
  Nonetheless, the modern executive prevails in treaty cases almost in inverse proportion to the frequency the executive lost in the early Republic.  Third, explicit articulations of deference have accounted for some of the most recent, high-profile lower court opinions.  Of note here is United States v. Lindh, the “American Taliban” case, in which the District Court adopted a deference model based upon Chevron and accordingly held that John Walker Lindh was not entitled to POW status under the Third Geneva Convention.
  Similarly, in Hamdan itself the D.C. Circuit cited its obligation to defer in adopting the executive’s radical interpretation that Common Article 3 of the Geneva Conventions did not extend to armed conflict that crossed international borders.

The Sanchez-Llamas/Hamdan pairing in the Supreme Court continues exactly this reflects the ongoing confusion.  On one hand, the doctrine has rhetorically shifted the burden onto parties who cling to the historic idea that courts interpreting laws or treaties that touch upon foreign affairs owe an obligation to nothing other than their own sound interpretation.  Yet as Hamdan shows, the ostensible obligation can disappear without a trace, and in among the highest profile cases as well.  

Beyond the ongoing contest, the Hamdan versus Sanchez-Llamas combination illustrates a further and broader point.  Directly (Sanchez-Llamas) and indirectly (Hamdan) the cases and their accompanying citations center on deference in treaty interpretation.  But similar possibilities for deference to the Executive appear in a range of foreign relations areas.  These include: interpretation of Federal statutes implicating foreign affairs
; interpretation and application of customary international law
; recognition of foreign governments
; and use of the political question doctrine
, among others.  For present purposes, this draft will continue to concentrate on deference in treaty interpretation.  On the assumption that the considerations that apply here also apply more broadly, the current focus will be expanded in subsequent versions accordingly.

B.  “Weight”
At least the Supreme Court’s failure to justify deference may have something to do with its actual status in current jurisprudence, Sanchez-Llamas included.  Much like a blimp, the doctrine appears ponderous but in reality has no weight.  The leading cases almost always repeat the formula that the executive’s treaty interpretations are due “much weight,”
 “great weight,”
 “duty to follow,”
 or at the very least, “due consideration.”
  Even a cursory review of the cases, however, demonstrates that the impressive-sounding formula does no actual work.

Start not with Ross
 but Charlton, the first case ostensibly to articulate a deference standard.  In holding that an extradition treaty made no exception for U.S. citizens to be delivered up to Italy, the Court famously deployed that statement:  “A construction of a treaty by the political department of government, while not conclusive of upon a court to construe such a treaty . . . is nevertheless of much weight.”
  That declaration, however, came only after the Court had resolved the matter already.  With typical early 20th century economy, Justice Lurton came to the conclusion first based on the plain meaning of the treaty’s term “persons,” next on “accepted principles of public international law” as traced through a brief history of the exemption from the 18th century, reference to a treatise on extradition by John Bassett Moore, and a survey of U.S. treaties contrasting agreements in which the exception is and is not clearly specified.  Only then does the “much weight” statement appear with reference to the executive’s interpretation of the treaty at hand, and then only in light of the United States’ consistent practice with extradition treaties generally.  Even then, the Court returns to Moore, who himself argues plain meaning, the existence of treaties with and without express exceptions, and the apparently joint practice of the U.S. and U.K. following the plain meaning of their own 1842 extradition treaty.

The canon has generally done even less work ever since.  In Sullivan, the Court for the first time recycles the “much weight” weight standard, but again only after a careful review of the treaty provisions at hand, general principles of public international law, and the extreme consequences that would result from the opposing interpretation, which would have effectively allowed subjects throughout the British empire to inherit land in the United States.
  The pattern continued in more recent times with Kolovrat, where the Court ratcheted up the apparent deference standard to “great weight,” for the  interpretations “by the departments of government particularly charged with [a treaty’s negotiation and enforcement.”
  Notwithstanding this language, the Court turned first to the treaty’s text, its general purpose, the canon that treaty’s conveying rights are to be construed liberally, other similar treaties to which the U.S. was a party, even the “hope[s]” and “desire[s]” of the nationals of each country for whom the treaty was intended to benefit.  Even when the Justice Black gets to the practice with regard to the treaty under consideration, he refers to the mutual application of the treaty by both the contracting parties.
  Much the same pattern applies in Sumitomo, another “great weight” case, where Chief Justice Burger considers the executive’s interpretation only after pages of textual analysis, and even then only in conjunction with the parallel interpretation followed by Japan.
  At the risk of monotony, the same holds for United States v. Stuart, where the agency’s interpretation of a treaty as a source of deference gets one sentence amidst paragraphs of more conventional interpretive analysis.

For that matter, the same pattern holds in both Sanchez-Llamas.  For all that Sanchez-Llamas may be taken as a reaffirmation of deference, the canon role plays an exceptionally modest role.  It simply does not figure at all in the Court’s consideration of the case’s first issue: whether the Vienna Convention on Consular Relation’s “full effect” language requires the application of an exclusionary rule.  To address this Chief Justice Roberts relied exclusively on analysis of treaty text in the context of “constitutional common law”
 remedies for similar domestic rights.
  Citation to the Kolovrat’s version of the “great weight” standard does appear with regard to the issue of whether the International Court of Justice’s interpretation of the VCCR, or the treaty itself, require the setting aside of state procedural default rules on habeas,
 especially in light of the International Court of Justice’s contrary rulings.
  That citation, however, comes only after consideration of its own precedent on this point in Breard v. Greene,
 which itself did not rely on deference, of the Statute of the ICJ, and – ironically for a deference case – of Marbury’s proposition that the Federal courts in our constitutional system have the duty “to say what the law is.”
  After then devoting a single sentence to the executive’s interpretation of the VCCR, the Chief Justice proceeds to a close and substantive critique of the ICJ’s analysis as it applies to the domestic constitutional system of the United States.

Perhaps even more ironically, the only case to have produced an opinion in which deference actually drives the analysis is Hamdan.  The irony diminishes, however, upon noting that the opinion comes from Justice Thomas in dissent.  As on many other points, the Thomas dissent parts company with the majority with regard to whether Common Article 3 of the Geneva Conventions applies to the “conflict with al Queda.”
  Before attempting any independent analysis, Justice Thomas finds the argument that the provision does apply to be “meritless” based on the Court’s “duty to defer” to the conclusion of the Justice (not State) Department as accepted by the President as Commander in Chief and Chief Executive.
  Only after this does Justice Thomas adopt the argument that the provision’s language applying its protections to “conflicts not of any international character” cannot apply since the struggle with al Qaeda occurs “in various nations around the globe.”
  The dissent does concede that that the majority’s position, which follows the treaty’s text, history, structure, and near consensus interpretation, is “plausible.”
  Yet “where, as here, an ambiguous treaty provision . . . is susceptible of two plausible and reasonable interpretations, our precedents require us to defer to the Executive’s interpretation.”
  Here, at last, is real deference.  The only trouble is, it is not actually compelled by the case law to which it alludes.

That case law instead shows that deference in this setting is essentially an add-on.  Invariably, it appears as little more than a passing reference to conclusions that have already been reached on the basis of significant textual, structural, purposive, comparative, or general international legal analysis.  To the extent the cases diverge from this pattern, they show that deference to executive interpretation is not on the table. At times the Court instead has considered early practice as evidence of the treaty-making parties’ intent.  At other times it has relied on the longstanding practice of all state parties to a treaty as probative of mutual understanding and perhaps reliance.  Of course it could be that deference to the executive is really what’s driving the case outcomes notwithstanding what the Court actually says.  But were this so, and were this proposition somehow provable, the Court’s duty to offer reasoned arguments requires it to say so.  And if not, the Court should make that stance plain.  As it is, the half-way house of announcing a standard that does no real work serves neither the standard’s advocates, detractors, or the public.

Nor it should be pointed out, has the Court made out the nominal standard as consistently as is sometimes claimed.  Prior to Sanchez-Llamas, the Court’s previous articulation of the deference standard came in more muted form in El Al.
  Writing for the majority, Justice Ginsburg demoted the “great weight” standard to a mere: “[r]espect is ordinarily due the reasonable views of the the Executive Branch concerning the meaning of an international treaty.”
  Flipping the usual pattern, she then concludes that “the Government’s construction . . . is most faithful to the [treaty’s] text, purpose, and overall structure,” devoting the rest of the opinion to demonstrating just that.
  In this she follows Justice Stone, who himself demoted “great weight” to mere “weight”
 or “recourse,” and then only to negotiating history or diplomatic correspondence by the treaty-making parties rather than executive interpretation more generally. 

Then again, blimps can and do take flight.  For now the actual clout of deference doctrine may be more apparent than real.  But mere appearances often presage reality.  U.S. Reports is filled with doctrines that began as novelties, became plausible, and are now entrenched.  State sovereign immunity is one.
  The assault on customary international law is on the way.
    Judicial deference to the executive in foreign relations is already far more pronounced than at the Founding.  Numerous advocates and commentators strongly press for the doctrine in articles and briefs.  Whether they say they are doing it or not, courts today do generally follow the executive’s lead.   Justice Thomas’s dissent may be a first step for the Court both proclaiming and actually following an obligation to defer.  Deference, in short, may attain the status its advocates seek, and sooner than may be supposed.  All this confirms the paradox of taking a feeble doctrine very seriously.

C.  Justifications

Just as deference’s status and weight remain muddled, so too do at least the judicial arguments made on the doctrine’s behalf.  For its part the Supreme Court has never articulated a justification, a failure that suggests either that the doctrine is so well entrenched that a defense would be superfluous, or that the doctrine has crept into the case law with little or no thought.  Lower courts, commentators, and advocates have therefore had to fill the breach.  At the risk of some oversimplification, two sets of defenses are prominent: institutional expertise and democratic accountability.  In treaty interpretation as in other settings, far and away the most frequently voiced defenses sound in the purported institutional superiority of the “political”, especially the executive, branches to guide U.S. foreign relations.  As it happens, such foreign affairs expertise resides in the very branches that are directly accountable to the American electorate, especially the one office elected nationwide.  So perfunctory, however, is the Supreme Court’s general treatment of deference doctrine that its own explanations for the obligation provide only the most conclusory defenses.  For more extensive articulations one must look to either the lower Federal courts or by commentators.

Perhaps the most familiar justification for foreign affairs deference lays in the political branches’, above all the executive’s, comparative institutional advantages in the conduct of foreign affairs.  Among other things, these advantages are most commonly said to arise from the executive’s access to information, its comparative decisiveness, and its consequent position as the branch best suited to speak on behalf of the nation with one voice.
  

To these direct assertions of institutional superiority comes an indirect counterpart that arises when the executive has engaged in longstanding practice.  Starting with Ross, the Supreme Court has usually, though not always, linked a presumption to defer to treaty interpretations that the executive has “consistently upheld,” especially in different settings and circumstances.
  Emphasis on executive consistency does not necessarily reflect comparative institutional advantage.  On the analogy of treaty to contract law, longstanding practice may reflect a species of reliance interest, especially when other states that have acceded to an agreement have followed the same interpretation.
  Especially early consistent interpretation may be probative of the treaty-making parties controlling intent,
 much the same way the Supreme Court privileges the actions of early Congresses as plausible reflections of the original understandings of the Constitution’s ratifiers.
  Yet deference keyed to consistency may also reflect institutional competence nonetheless.  A longstanding and unbroken interpretation of a treaty, or provisions in a particular type of treaty, plausibly reflects all the executive’s advantages in foreign affairs on the theory that superior knowledge, decisiveness, and special position as the primary voice of the United States in foreign affairs all pointed to a particular interpretation early on, and have served to confirm that reading since, apart from the vagaries of changes in administration or the need to adopt litigation positions in particular cases.  

To these values of expertise may be added an overlapping set of justifications founded on democratic accountability.  The strong version of these claims tend to follow back to Hamilton’s observation that though treaties may presumptively be “the supreme Law of the Land”, and so the province of the judicial department, they nonetheless remain contracts between states, thereby instruments of foreign policy, and so the job of the political branches, above all the executive.
  This division comports with democratic accountability in at least two ways.  First, it follows the original assignment of tasks by We the People as a matter of higher constitutional lawmaking.  Second, the assignment places the conduct of foreign policy in the hands of representatives accountable to the people during normal times through periodic elections.  Third, and with special regard for the president, deference to the executive in part reflects the necessity of designating a primary voice to speak on behalf of the United States in foreign relations combined with the propriety of designating the one policymaker who is elected on a national basis.


A more modest, though influential, democratic argument comes from Professor Curtis Bradley.
  Bradley contends that the judiciary does and should defer to executive interpretation of treaties in much the same way it bows to executive, especially agency, interpretation of statutes under Chevron U.S.A v. NRDC.
  To a significant extent, he bases the analogy upon considerations of “fit.”  As under Chevron, courts interpreting treaties will not resort to deference when the relevant text is unambiguous.  Yet as also under Chevron, where ambiguity exists, or where the treaty simply fails to address the issue, courts will generally follow the executive’s interpretation unless it is unreasonable.
  

Though Chevron deference has much to do with administrative expertise, Professor Bradley acknowledges that its ultimate justification rests upon the inference that Congress has delegated authority to resolve ambiguities or fill gaps to the agency assigned with administering a given statute.
  It follows that for the Chevron analogy to work, the theory must be that the President plus two-thirds of the Senators present must be presumed to delegate similar authority to either the State Department as a general matter, or to specific agencies that a particular treaty designates for implementation.

As critics have pointed out, the Chevron analogy is not without problems.  The Court has made clear that full Chevron deference is most appropriate when an agency has offered an interpretation of a statute based upon the type of deliberation that comes from providing interested parties with notice and a hearing or some form of adjudication.  Less considered deliberation ordinarily triggers no more than Skidmore consideration,
 and mere agency litigation positions do not command even that.
  It is far from clear how the treaty setting will produce deliberative opportunities to the same extent as domestic statutes, especially in the case of human rights treaties.  Professor Van Alstine has rightly pointed out, moreover, that it is even less clear how at least a general treaty is like an organic statute that regulates a particular field and creates an agency to administer the policies that the statute sets out.
  As will be seen, neither the problems with the Chevron analogy, nor with the justifications for deference in general, end here.

II.  Something Old: Domestic Separation of Powers
A. First principles

Judicial foreign affairs deference has not been without numerous critics from numerous angles.  Most, however, share a common reliance on separation of powers in general, and Marbury in particular.  As the Court ironically reiterated in Sanchez-Llamas, it is emphatically the province of the judiciary to declare what the law is.  It follows that treaties, both as international law and the “supreme Law of the Land,” are in the first instance to be interpreted as such, a tenet that includes any theory of interpretive delegation, which would have to come through the law itself.  This form of argument is fine as far as it goes.  But the formal Marbury argument falls short nonetheless.  In particular, it fails to engage with the larger, functional separation of powers assumptions that its defenders put forward, above all the argument from executive expertise and efficiency.  

Engaging these assumptions instead requires a more general review of separation of powers first principles.  The exercise may not break new ground in itself.   Yet the review remains worth the effort for at least two sets of reasons.  First, the general functions of American separation of powers remain oddly under-appreciated even in domestic constitutional theory, in part due to a misplaced reliance on more formalist approaches.
  Second, for all the foreign relations law entails separation of powers, the application of the latter to the former remains oddly narrow and workman-like compared to domestic analysis.

As I have sought to demonstrate elsewhere, conventional sources of constitutional text, structure, and above all history, provide substantial yet frustratingly insufficient guidance in resolving modern separation of powers controversies.  Absent specific text, and even then, rarely do these sources deliver precise answers to the types of questions that generally wind up in the courts.  A classic case in this regard is the removal power, which has bedeviled American constitutional law ever since the question first arose with regard to the First Congress’s attempt to limit the President’s ability to fire the newly-established office of Secretary of State.
  And as is widely noted, the lack of precise guidance only grows in the foreign relations context.  Not for nothing did Edward Corwin declare that the Constitution extended to the Congress and the President in particular an “invitation to struggle” in foreign affairs.
  Conversely, lack of precision does not mean no guidance whatsoever.  As set out in the Constitution, separation of powers is a sketch somewhat inked in at the top to be worked out over time
 consistent with several functions that become especially clear by reference to the history of the Founding.

Of these functions, by far the most salient is balance.  Perhaps the single most important factor that led the Founding generation to reconsider and rethink separation of powers was the concentration of too much power in the state legislatures at the expense of the other branches of government, an imbalance that in turn led to the counterintuitive discovery of “democratic despotism.”
  Benjamin Rush, for example, condemned the 1776 Pennsylvania Constitution for placing, “the supreme, absolute, and uncontrolled power of the State is lodged in the hands of one body of men.”
  Jefferson made the same point more eloquently lamenting Virginia’s Constitution of 1777, writing: 

All powers of the government, legislative, executive, and judiciary, result to the legislative body.  The concentrating [of] these powers in the same hands is precisely the definition of despotic government.  It will be no alleviation that these powers will be exercised by a plurality of hands, and not by a single one.  173 despots would surely be as tyrannical as one. . . .  [G]overnment should not only be founded on free principles, . . . the powers of government should be so divided and balanced among several bodies of magistracy, as that no one should transcend their legal limits, without being effectively checked and restrained by the others.

With few exceptions, at no time during the Founding period did any advocates of separation of powers argue for a complete, rigid, or formal separation.  Rather, the Founders embraced the doctrine above all else for its general promise that no branch of government would ever again become as powerful, or tyrannical, as the original state legislatures.
  


Separation of powers further addressed the problem of democratic despotism by reconceptualizing the idea of accountability.  Straightforward representation, in the sense of replicating the populace as much as possible in the halls of the legislature, had proven unworkable and dangerous.  In the eyes of many Founders, services such as annual elections, a relatively broad franchise, term limits, and rotation in office had paradoxically rendered the state legislatures less representative, or at least less representative of the people’s more deliberative selves, through promoting factions and demagoguery.  The solution eventually came in the form of giving all the branches of government a more representative basis.  This strategy, in the words of Massachusetts’s reform constitution of 1780, would ensure that “[a]ll power residing originally in the people and being derived from them, the several magistrates and officers of government vested with authority, whether legislature, executive, or judicial, are the substitutes and agents, and are at all times accountable to them.”
  Before the development of this new conception of “joint accountability,” executives and judiciaries were generally chosen and controlled by the legislatures.  Following the lead of Massachusetts, the Federal Constitution embraced the new strategy through innovations that are today taken for granted.  The new President was to be less or more directly elected.  The judiciary was to be chosen by that directly elected official in conjunction with the upper house of Congress.  In these ways joint accountability clearly enhanced the independence and authority of each of the branches against the others, particularly the newly strengthened executive and judiciary.  But it also, and critically, insured that no branch of government could lay claim to the mandate of the people to pursue policies not widely supported.
  

After, but only after this, comes a further functional promise of efficiency, at least in terms of historical frequency, tone, and emphasis.  A concern with effectiveness in turn arose out of at least two sets of considerations.  One was the general weakness of republican forms of government.  Shays’s Rebellion, during which farmers in western Massachusetts rioted against state authority in 1786 provided perhaps the most spectacular manifestation of this problem.
  The other was weaknesses specific to the Articles of Confederation, especially in the conduct of foreign relations.  Perhaps most notoriously here, lack of national power enabled the states to frustrate U.S. treaty commitments, which provided the United Kingdom in particular a pretext to keep troops stationed in the nation’s northwestern territory.
  These considerations primarily, though not exclusively,
 militated toward an increasing emphasis on the independence and authority of the executive.
  This emphasis helped confirm the principle of a new Federal executive branch headed by a single person (the original meaning of “unitary executive”), selection independent of the legislature, and specific grants of power beyond merely implementing the laws, including the authority to command the armed forces, make treaties, and recognize foreign governments through the power to receive ambassadors.  There is, however, virtually no evidence of any general grant of foreign affairs power.
  Nor is there any specific evidence of special authority to interpret treaties to any greater extent than the Constitution or Federal statutes.


Among other things, the more general, functional approach to separation of powers that conventional sources sustain better reveal the true potency of the Marbury argument against deference.  The point is not simply that it is the formal job of the courts, rather than the executive, to interpret the law in a judicial setting.  The larger point is, rather, twofold.  First, and implicit in the judicial function, remains the courts role in providing a neutral forum for the vindication of individual claims, particularly with regard to fundamental rights, particularly against the government.  Second, and no less potent, the courts insistence on this traditional role serves the core function of preserving balance among the branches to insure that individual excesses do not become systemic.  


B.  Restoring Balance I

None of this may appear particularly new.  To the contrary, this analysis merely unpacks Hamilton’s dictum that the Constitution is itself, in every rational sense, and to every useful purpose, a Bill of Rights.”
  This return to a more complete account of first principles nonetheless results in two contemporary claims.

 
First, the competing functional goals central to separation of powers badly need to be restored to modern separation of powers analysis in foreign affairs in such newly contested areas as deference.  Too often, such values as balance and the Founding conception of accountability get lost in the face executive reliance expertise and efficiency in foreign affairs, other core values near and dear to Hamilton’s heart in particular.  No less than Hamilton himself, however, each of the core purposes that a conventional account of separation of powers restores require reference and consideration.  Shorthand judicial references to Marbury simply do not suffice.


Second, separation of powers in its more completely restored, functional version reaffirms the wisdom of the Founding practice of “zero deference.”  Consider simply the core value of balance.  Arguably the primus inter pares of all separation of powers functions, concern about accretion of power in any one set of hands two hundred years intro our history must focus on the executive as “the most dangerous branch,” based simply on the growth of the President’s domestic authority during that time.
  This development, the executive’s practical increase in foreign affairs authority, and the apparent Founding practice against deference in treaty interpretation at a minimum shift the burden onto those who would assert that changed circumstances now cut in favor of augmenting presidential power.


Similar analysis holds true for the more complex, joint conception of accountability.  Recall here that the idea helps justify multi-branch involvement in an issue not simply on the ground of formal governmental role, but further on the basis of insuring a more widespread and thorough conception of representativeness before particularly bold initiatives can go forward.  With regard to treaties, the conception of joint accountability actually works to validate the practice of Senate reservations, understandings, and declarations.  Yet it also works against deference.  Working through this argument for present purposes would require an overlong detour into admittedly contested thickets of constitutional theory.  Suffice it to stipulate that courts derive at least some measure of legitimacy from popular appointment and reference to the nation’s evolving fundamental commitments as evidenced in constitutional custom and practice.
  To the extent this is true, it affords an additional reason for judges not to cede authority to either the President (or for that matter, the Senate) in the implementation of treaties lest a more insulated, deliberative, yet nonetheless democratic form of consideration be eliminated from the process.


In addition, a fully restored approach to separation of powers does more than counter certain sets of functional considerations against others.  The particular functional considerations that a more thorough consideration of text, history, and structure reveal speak to more specific arguments for deference.  Take, for example, the ostensible analogy to Chevron.  As noted, that analogy doctrinally rests on the fiction of legislative delegation of interpretative and regulatory authority to the executive through statutory ambiguity.  The functional purposes of balance and joint accountability bolster the arguments that this fiction be given credence narrowly, and then only where executive processes mimic legislature deliberation, especially in the area of foreign affairs where the executive is nowhere more potent.  Likewise, balance and accountability also put pressure on the Chevron analogy to the extent it bases deference on the executive’s expertise outright.  In this instance, the direct confrontation of functions merely replay themselves, with balance in particular directly countering expertise, a stalemate that at worst would preserve the Founding’s “zero deference” approach absent some compelling argument to the contrary.
III.  Something New:  Global Separation of Powers


That “old-time” separation of powers should be enough to turn back any trend toward deference.  The balance of this essay, however, offers one more which is at once more original and potentially the most powerful.  Call this separation of powers in a global context – or “global separation of powers” for short.  The premise is straightforward.  It assumes, first, that globalization generally has resulted in a net gain in power not for judiciaries, but for the “political” branches – and above all for executives – within domestic legal systems.  In other words, the growth of globalized transnational government networks has yielded an imbalance among the three (to four) major branches of government in separation of powers terms.  Such an imbalance, among other things, poses a significant and growing threat for the protection of individual rights by domestic courts, whether on the basis of international or national norms.  

Yet is separation of powers analysis helps identify the problem, it also suggests the solution.  If globalization has comparatively empowered executives in particular, it follows that fostering – rather than prohibiting – judicial globalization provides a parallel approach to help restore the balance.  In this way, judicial separation of powers justifies judicial borrowing on both non-democratic and non-democratic grounds.  From a non-democratic perspective, transnational judicial dialogue with reference to international law and parallel comparative questions gives national judiciaries a unique expertise on once aspect of foreign affairs, and so is a further exception to the usual presumption that the judiciary is the least qualified branch of government for the purposes of foreign affairs.  More important, from a democratic point of view, restoring the balance that separation of powers seeks promotes self-government to the extent that separation of powers is itself seen as a predicate for any well-ordered form of democratic self-government.


A.  Globalization and Imbalance

Globalization, and the corollary erosion of sovereignty, may not yet be clichés, but they are hardly news.  As any human rights lawyer would be quick to point out, the post-World War II emergence of international human rights law represents one of the most profound assaults on the notion that state sovereigns are the irreducible, impermeable building blocks of foreign affairs.
  But the nation state model has been eroding no less profoundly in less formal ways.  Central, here, is the insight that governments today no longer simply interact state to state, through heads of state, foreign ministers, ambassadors and consuls.  Increasing, if not already dominant, is interaction through global networks in which sub-units of governments directly deal with one another.  In separation of powers terms, executive branches at all levels interact less as the representative of the nation, than as a partner education ministry, intelligence agency, or health and education initiatives.  Likewise, though lagging, legislators and committees from different jurisdictions meet to share approaches and discuss common ways forward.  Last, and least powerful if not dangerous, judges from different nations share approaches in conference, teaching abroad programs, and of course, formally citing to one another in their opinions.  Only recently has pioneering work by Anne-Marie Slaughter, among others, given a comprehensive picture of this facet of globalization.
  That work, in turn, suggests that among the results of this process have been a net shift of domestic power in any given state toward the executive and away from the judiciary and the protection of fundamental rights.

1.  Executive Globalization
Where international human rights lawyers seek directly to pierce the veil state sovereignty, international relations experts have chronicled the no less significant desegregation of state sovereignty through the emergence of sub-governmental networks.  Nowhere has this process been more greatly marked than with regard the interaction of various levels of regulators within the executive branches – in parliamentary systems – the governments – of individual nations.  Starting with pioneering work by Robert Koehane and Joseph Nye,
 and more recently enhanced and consolidated by Slaughter, current scholarship offers a multifaceted picture of what may be termed “executive globalization.”  That said, much work remains to be done on how the “Global War on Terror” post 9/11 has accelerated this process with regard to security agencies.  Nor, on a more general level, has significant work been done as to what the net effects of executive networking been in separation of powers terms.  The following reviews what has been done and suggests the likely answers to the questions that in turn arise.

Slaughter, somewhat consciously overstating, terms government regulators who associate with their counterparts abroad, “the new diplomats.”  This characterization immediately raises the question who they are and in what contexts they operate.  Perhaps ironically, desegregation begins at the top, as presidents, prime ministers and heads of state gather in settings such as the G-8 not only are the representatives of their states, but as chief executives with common problems, which may include dealing with other branches of their respective governments.  Moving down the ladder come an array of different specialists who meet across borders with one another both formally and informally:  central bankers, finance ministers, environmental regulators, health officials, government educators, prosecutors, and today perhaps most importantly – military, security, and intelligence officials.  The frameworks in which these horizontal groups associate are various.  One type of setting might be transnational organizations under the aegis of the UN, the EU, NATO, or the WTO.  Another framework can be networks that meet within the framework of executive agreements, such as the Transatlantic Economic Partnership of 1998.  Others meet outside governmental frameworks, at least to begin with, with examples ranging from the Basel Committee to the Financial Crime Enforcement Network.
  

As important as what executive officials currently cross borders is what they actually do.  The activities that make up “executive transgovernmentalism” may be sliced in various ways.  One breakdown divides the phenomenon intro: a) information networks; b) harmonization networks; and c) enforcement networks.  An obvious yet vital activity, many government regulatory networks interact simply to exchange relevant information and expertise.  Such exchanges include simple brainstorming on common problems, sharing information on identified challenges, banding together to collect new information, and reviewing how on another’s agencies perform.
  Harmonization networks, which usually arise in settings such as the EU or NAFTA, entail relevant administrators working together to fulfill the mandate of common regulations pursuant to the relevant international instrument.
  

For present purposes, however, enforcement networks most greatly implicate separation of powers concerns precisely because they generally involve police and security agencies sharing intelligence in specific cases, and more generally in capacity building and training.  In the Northern Ireland context, the Royal Ulster Constabulary maintained, “numerous links with other police services, particularly with those in Britain, but also with North American agencies and others elsewhere in the world . . . [including] the Federal Bureau of Investigation.”
  In a relatively benign vain, the Independent Police Commission charged with reforming the RUC recommended further international contact, in part because, “the globalisation of crime requires police services around the world to collaborate with each other more effectively and also because the exchange of best practice ideas between police services will help the effectiveness of domestic policing.”
     

It is exactly at this point, moreover, that 9/11 era concerns render this aspect of executive globalization ever more salient, and often more ominous.  To take one example, consider the shadowy practice of “extraordinary renditions,” that is, the security forces of one country capture a person and sending him or her to another where rough interrogation practices are likely to take place – all this outside the usual mechanisms of extradition.
  To this extent, transnational executive cooperation moves from general mutual bolster to the expansion of one another’s jurisdiction in the most direct and concrete fashion possible.

All this, in turn, suggests a profound shift in power to the executives in any given nation state.  At least in the United States, the conventional wisdom holds that the Executive Branch has grown in power relative to Congress or the Courts, not even counting the rise of administrative and regulatory agencies – all this in purely domestic terms.
  Add to the specter of enlarged executives worldwide enhancing one another’s power through information and enforcement networks in particular, and the conclusion becomes presumptive.  Add further, the cooperation of executives in light of 9/11 and the pro-executive implications of government globalization become more troubling still.

2.  Legislative Globalization

This pro-executive conclusion becomes even harder to resist given the slowness with which national legislators have been interacting with their counterparts.  Several factors account for the slower pace of legislative globalization.  Membership in a legislature almost by definition entails not just representation, but representation keyed to national and subnational units.  The turnover among legislators typically outpaces either executive officials and, for that matter, judges.  In further contrast to legislators, regulators need to be specialists, and specialization facilitates cross-border interaction if only because it is easier to identify counterparts and focus upon common problems challenges.

Transnational legislative networks exist nonetheless, and are growing.  To take one example, national legislators have begun to work with one another in the context of such international organizations as NATO, OSCE, and ASEAN.  To take another, independent legislative networks have begun to emerge, such as the Inter-Parliamentary Union and Parliamentarians for Global Action. 

Yet even were national legislators to “catch up” to their executive counterparts in any meaningful way, the result would not necessarily be more robust or adequate protection of fundamental rights in times of perceived danger or the protection of minority rights at any time.  Human rights organizations around the world are all too familiar with the democratic pathology of draconian statutes hastily enacted in response to actual attacks or perceived threats, including the Prevention of Terrorism Act in the U.K., the USA PATRIOT Act in the U.S., the Internal Security Act in Malaysia.  It is for this reason that the essential player in the matter of rights protection must remain the courts.

3. Judicial Globalization
Several years ago, still Justice Sandra Day O’Connor visited Queens University Belfast to participate in a summer academic program that also involved schools from the Republic of Ireland and the United States.  During the course of her visit, she was able to meet with local leaders of the bench and bar and exchange experiences, compare notes, and talk shop with her UK and Irish counterparts.  

This is but one facet of what Slaughter calls the “construction of a global legal system” through both formal and informal transnational judicial networks.
  Such judicial globalization, broadly conceived, occurs in several ways.  The most mundane yet potentially transformative are the increasing number of face to face meetings through teaching, conferences, and more formal exchanges.  Next, and directly tied to classic economic globalization, courts of different nations have transformed the idea of simple comity to coordination in tackling complex multi-national commercial litigation.  Of immense regional importance, the dialogue between the ECJ and national courts constitutes a more formal, horizontal aspect of direct interaction among judiciaries.

For the purposes of present analysis, however, by far the most important aspects of judicial globalization involve national courts use of comparative materials and international law – above all international human rights law.  Ostensibly new and controversial in the United States, these aspects of globalization are familiar in most other jurisdictions.  As noted, national, supreme, and appellate courts have with apparent frequency cited to comparable case law in other jurisdictions as at least persuasive authority to resolve domestic constitutional issues.
  Likewise, such courts also cite with increasing frequency the human rights jurisprudence of such transnational tribunals as the European Court of Human Rights and its Inter-American counterpart.
  In spectacular fashion, the House of Lords has recently been doing both.
  Likewise, the still-recent South African Constitution famously requires judges interpreting its Bill of Rights to consult international law and while expressly allowing them to consult “foreign,” i.e. comparative law.
  So marked is the phenomenon that several comparative constitutional law casebooks that highlight such borrowing have carved out a significant market niche, even in the U.S.

It follows that in all these ways the global interaction of judges strengthens their hands within their respective countries.  In both theory and in the substance of these interactions, the bolstering of judiciaries generally works toward a greater protection of individual and minority rights.  But while leading authorities view judicial globalization as outpacing its legislative counterpart, so too do they describe a world in which executive and regulatory interaction outpaces them all.  

To this extent, judicial globalization helps identify a problem yet also suggests a solution.  The problem, simply, is that transgovernmental globalization taken as a whole draws power to national executive branches and away from rights-protecting judiciaries.  Against this problem, the solution becomes fostering the judicial side of the phenomenon, particularly with regard to the use of comparative and international materials.  

B. Restoring Balance Redux

The true potency of global separation of powers analysis, however, lies elsewhere.  To its proponents, deference follows from the executive branches ostentiably greater expertise in foreign relations at a time when foreign relations is becoming ever more important.  Yet global separation of powers suggests that this school of jurisprudential thought has it exactly backward.  The substantial recent international relations scholarship describes the emergences of transgovermental networks on a global scale.  This work suggests, though has yet to explore, the comparative institutional results in any given state.  The overwhelming evidence nonetheless suggests that the primary comparative beneficiary of the modern disaggregated state has been the executive.  

Given this development, transgovernmental globalization violates the core tenets of separation of powers doctrine in any given country.  These tenets have long made separation of powers in some form a predicate for properly functioning democratic self-government.  First and foremost, separation of powers theory promises balance among the major branches of government to prevent a tyrannical accretion of power in any one.  In the U.S., the Founding generation prized this facet of the doctrine above all else.  And though they viewed the “most dangerous branch” as the legislature, subsequent history has clearly established the executive as the greatest threat to the type of balance that separation of powers presupposes.
  Beyond this, the American Founders also believed that separation of powers could facilitate democracy not simply by preserving liberty, but by widely dispersing democratic accountability.
  For this reason they insured that all three branches of government had a direct or indirect democratic provenance: the House of Representatives through direct elections; the Senate initially through election by the state legislatures; the President through the Electoral College; and not least, the judiciary through presidential appointment and senatorial approval.
  Of course not all liberal democracies, especially in the parliamentary mode, follow the U.S. model in these and other specifics.  At a more general and no less relevant level, they nonetheless do, especially in the idea that an independent judiciary, itself at least indirectly accountable, serves as a check on behalf of individual rights against too great concentrations of power in the legislature and executive in the service of energetic government.  Not only is this idea evident commonly evident in democratic constitutions, it is also express in various international human rights instruments.

Whether reversing the present trend toward foreign affairs deference will suffice to redress the imbalance may be an open question.  But to paraphrase Justice Jackson in Youngstown, courts concerned with separation of powers should be the last, not the first, to bow to the increasingly powerful executive that globalization promotes.

Conclusion

Over two hundred years ago, Thomas Jefferson anticipated concern about the relevance of a constitution that outlived the generation that created it.
  His concern could only have grown that much greater at the prospect of an 18th century framework in a 21st century world.  To judge from the many opinions and articles grappling with its implications, globalization highlights Jefferson’s concerns about an antique constitution speaking to a far different era as perhaps no other modern development.  

Yet if deference is any indication, at least separation of powers demonstrates the Constitution’s vitality, especially in foreign relations.  Contrary to what some formalists aver the Constitution’s founders did not work through the concept so thoroughly or precisely as to effectively freeze their applications to the circumstances of the late 1700s.  Yet neither is separation of powers so general that it is merely an invitation to struggle and nothing more.  Rather, text, structure, and history yield a structural approach to separation of powers that spoke to its own day but which remains no less germane to ours.  At the Founding, considerations of efficiency led to an executive far more powerful than any American predecessor, yet also one severely constrained by the imperatives of balance and joint accountability.  Today globalization in its trans-governmental form cuts against executive pretensions even further.  At least with regard to treaty interpretation, the phenomenon does not particularly add to the executive’s traditional claims based on expertise, claims which did not go especially far in the early Republic.  By contrast, globalization places enormous pressure on the value of balance in particular.  It follows that there is even less reason for the courts to defer to the executive now than before -- and nowhere less so than in foreign relations. 

( Co-Director, Leitner Center for International Law and Justice, Leitner Family Professor in International Human Rights, Fordham Law School; Visiting Professor, Woodrow Wilson School of Public and International Affairs, Princeton University.  My thanks to Florin Butonoi and Robert DeLayfor research assistance. 
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