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Chapter Two: Torture and International Law 

 In the first chapter, I argued that political modernity was characterized by a shift 

from torture to war, from victims to conscripts. The disappearance of torture as a 

domestic practice of power, however, does not in itself suggest a similar disappearance of 

torture from the practice of international violence. Torture was traditionally applied 

against enemies – domestic and foreign – of the sovereign. Treason, in English law, was a 

broad category that, prior to nineteenth century legal reform, included not just direct 

threats to the life of the sovereign, but “any degree of violence in expressing opposition 

to parliamentary enactments.”1  The transformation that I traced in the last chapter 

included reimagining the criminal: he is no longer an enemy of the sovereign, but only a 

fallen citizen. Nevertheless, there remains a large category of actual and potential 

enemies. If torture is the performance of sovereign violence against enemies, then, in the 

modern era, torture can be expected to migrate from an internal ritual of sacrifice to an 

external means of displaying and deploying the power of the state. The end is the same: 

the victim must speak the name of the sovereign. At war, we call that point of confession 

“surrender.”2   

 In broad scope, I don’t think the point can be denied: the destruction of bodies in 

modern warfare moves toward a generalized practice of torture. We have not so much 

abandoned the practice of torture as shifted the locus of an act of violent sacrifice – the 

genus within which torture is a specific cultural form.3  The battlefield is strewn with the 

disemboweled and beheaded, with severed limbs and broken bodies. All have died a 
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terrible death in a display of sovereign power. To view the battlefield is to witness the 

awesome power of the sovereign to occupy and destroy the finite body. It is to stand 

before the modern, democratic equivalent of the spectacle of the scaffold. Viewing the 

battlefield from a certain distance, it is not even clear who is the object of sacrifice: the 

enemy and the conscript suffer the same threat and burden of physical destruction for the 

sake of making present sovereign power. Killing and being killed are bound together just 

as the sacral-monarch’s power to take a life was always linked to his own sacrificial 

character. Coronation was a ceremony of rebirth, of life through death.4  The emergence 

of the royal “we” follows upon the death of the personal “I.”  The power to take a life is 

always linked to the willingness to give up one’s own life, for self-sacrifice marks the 

presence of the sovereign.  

 Lincoln described the democratic battlefield as “consecrated ground.”  It is the 

space within which the sacrificial character of modern politics shows itself. It is a field of 

reciprocal acts of self-sacrifice, in which enemies offer each other the occasion for 

displaying sovereign power. Arguably, the battlefield only makes sense as a space within 

which citizens might realize the possibility of transcending the finite conditions of their 

individual lives. There, they become more than themselves, which is why war figures in 

the modern imagination as such a powerful source of meaning.5  Embedded in the 

practice of sacred violence, the battlefield exists in the same imaginative framework as 

the spectacle of the scaffold – a space for the showing forth of the creative-destructive 

power of the sovereign. Accordingly, it has the same vulnerability as the scaffold: when 

faith fails, when the sacred character of the sovereign is not seen, it presents just the 

awful – not awesome – sight of death and destruction. To modern, humane sensibilities, it 
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appears thoroughly inhuman, which is only another way of noting that the sacred has 

always been tightly tied to the polluted.  

 In this chapter, I take up a particular form of this failure of faith. Not that which 

characterizes the existential angst of the soldier who finds himself in the trenches of the 

First World War or the rice paddies of Vietnam – or the cities of Iraq – with no 

understanding of why he is there. For him, the sacrificial claims of the sovereign may 

sound more like rhetorical fraud than sacred speech. My topic here is not that individual 

crisis of faith, but a general shift in the representation of violence in the culture of 

modern international law. At issue is the failure of  the possibility of faith – the death of 

sovereignty, not of a particular sovereign. If the wars of the first half of the twentieth 

century show us the power of the sovereign to demand sacrifice, the developments in 

international law, which follow those wars, resolutely turn away from any recognition of 

a connection between violence and the sacred.  

 This turn to international law and away from the violence of combat, is in many 

respects, a replay of a “humanization” of the criminal law that occurred almost 200 years 

earlier in the wake of the French Revolution. Then, the object of reform was the use of 

torture and corporal punishment within domestic penal practice.6  I argued in the last 

chapter that it was not merely sympathy and Enlightenment ideals of reason that drove 

that earlier reform movement. Rather, it was a shift in the relationship of the subject to 

the sovereign – not a rejection of pain, but a relocation of the locus of sacrifice. The 

twentieth century “reform” movement is, in this sense, more revolutionary, for it rejects 

the very idea of sacrificial violence. That, however, cannot be done without rejecting the 

faith that supports the practice of political violence by grounding its sacred character in 
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the idea of the sovereign. This modern revolution appears to itself as the fulfillment of the 

Enlightenment ideal of a politics of reason, the end of which is individual well-being.7  

The radicalness of this claim is both its strength and its weakness, for reason can no more 

prove the death of the sovereign than it could the death of God. 

 Whether and to what extent faith in sovereign power – sacred violence – 

continues are questions that cannot be answered in the abstract. We can only say that 

whenever the connection between violence and the sacred is broken, the continued 

existence of sovereignty will be in doubt. Without that connection, a regime of sovereign 

states will be viewed as increasingly anachronistic. It will appear as an obstacle to the 

emergence of a global order of law under the guidance of reason. Conversely, wherever 

sovereignty remains a vital presence, the connection of violence and meaning will be 

maintained and the claims of international law will be in doubt. 

Torture and Warfare 

  Modern warfare has been the generalization of the practice of violent sacrifice 

that was at work in pre-modern displays of torture. Both work at the intersection of body 

and idea, and both work through the political psychology of degradation.8  Torture is a 

kind of laboratory of degradation, while warfare is its generalized practice. Torture fell 

out of place within the regulative ideals of European combat in the nineteenth and 

twentieth centuries. Of what use is the rack once we have seen the trenches of the First 

World War or the strategic bombing of the Second? The executioner is an anachronism 

when political death has been thoroughly democraticized. As a practical matter, torture 

lost much of its usefulness under modern conditions of warfare: enemy combatants are 

unlikely to have useful information when armies are organized in a strictly hierarchical 
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manner. Nor is there is any point in trying to shift the allegiance of particular victims 

when the outcome of the war turns on the performance of mass armies in the field or 

entire populations working to support the war effort. Such practical concerns, however, 

are really only incidental to the broad shift in the character and locus of sovereign 

violence. The form of the appearance of the sacred is never a matter of efficiency. 

Otherwise, religion would have had a very short life in the history of civilization.      

 Just as efficiency is not at stake, neither is moral progress. The move from torture 

to strategic bombing is not a moral advance. If we rank the different forms of sovereign 

violence on any normative scale other than that of physical destruction and death, we 

become complicit in that violence. Our own practices will always look more sensible to 

us than those of other cultures – including our own past. Westerners cannot help but feel 

a moral superiority to Muslims when, for example, they see that Sharia contemplates 

amputation and stoning as forms of punishment. But there is no universal moral calculus 

by which we can compare a lifetime in an American prison against an amputation. 

 Some theorists attempt to distinguish torture from combat by noting the 

asymmetry of power in the former. They focus on the helplessness of the torture victim 

before a torturer who acts in total disregard of his or her will.9  But the question is, 

“compared to what?”  Does one compare torture to law or to war? In both combat and 

torture, action is taken in disregard of the well-being of the other. The Western history of 

chivalry suggests that inflicting violent injury and maintaining dignity are not necessarily 

incompatible. We are, however, a long way from the age of chivalry. If combat preserves 

dignity today, it does so by denying any room for individual subjectivity. Killing and 

being killed occur on a field of anonymity.  
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 Torture begins where an interaction between subjects with unique wills begins. In 

its combination of recognition and denial, torture is the paradigm of an illiberal act. Still, 

it is difficult to understand how combat is any more liberal a practice. Combat so deeply 

denies recognition of the dignity of the other that torture never begins because dignity is 

never glimpsed.10  It is simply wrong to suggest that combat differs from torture because 

combatants must take account of the initiative of their opponents.11  This is an effort to 

cast combat in the form of the moral economy of consent. The logic of warfare, however, 

is not that of a “fair” competition between consenting, sui juris subjects. That may have 

been the logic of the duel, but it is hardly that of national armies at war. Rather, the logic 

of combat seeks as its ideal a total asymmetry in the application of force.12  Its end is to 

obtain a position from which no harm can result to one’s own side, while all the injury is 

suffered by the enemy. This is just the logic of total control obtained in the microcosm of 

torture. In both cases, one may hope to make this asymmetry so visible and so certain that 

the threat alone is sufficient to achieve one’s ends, whether confession or surrender. 

Combat, like torture, is more successful the less it actually has to be deployed, – in part 

because action generates far more contingencies than threat. But again like torture, 

combat cannot simply disappear entirely from the practice of violence. For the threat to 

remain, the belief that the act will be accomplished if necessary must be sustained.13 

 Nor is it the case that combatants, unlike torture victims, can simply take 

themselves out of the violence by laying down their arms – a right formally given them 

under the Geneva Conventions.14  Under conditions of modern warfare, the capacity to 

communicate that choice is simply not available. Laying down ones arms before a missile 

attack makes no sense. Proof of this was seen in the first Gulf War on the “highway of 
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death,” as the Iraqi army fled Kuwait City. Again, the point is not just practical. 

Conceptually, soldiers are not free agents. They can be literally threatened by deadly 

force from their own officers; they can certainly be prosecuted, and punished by 

execution, if they make the choice to concede defeat on the basis of nothing more than 

their own free will.15  In between the moment when combatants take up the task of self-

sacrifice and that in which they effectively surrender, their situation is one of “being 

sacrificed.”  In this in-between period, they are very close – politically and 

phenomenologically – to the classic victim of torture: each is made to bear the presence 

of the sovereign in and through the destruction of his or her body.    

 Warfare is simply not a practice founded on consent. Like torture, it is founded on 

sacrifice. Indeed, it is not too much to say that warfare wants to become torture: its logic 

moves toward the same asymmetry of power. When the battle situation appears as 

asymmetrical as the use of force in torture – when one side appears as pure victim – 

defeat becomes possible.  So too does martyrdom, for one can choose death over life. 

This is just the position at which the analysis of torture in chapter one left us.16   

 Even were warfare conducted within the rules of humanitarian law, that would no 

more eliminate its underlying sacrificial quality than did the fact that the practice of 

torture in some European countries was subject to legal regulation. International 

humanitarian law may specify the class of potential victims and limit the means for their 

destruction, but it does not change the underlying logic of conflict: killing and being 

killed for the sovereign. Nevertheless, many people today have a sense that the war on 

terror is upending the progress of international human rights law and humanitarian law by 

returning to a prohibited practice of torture. They distinguish between lawful combat and 
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unlawful torture. They argue that this distinction is morally compelling. But is it? Is it 

moral advance or simply historical difference that creates the possibility of condemning 

torture while pursuing warfare?       

 International Law 

 Classic international law of the nineteenth and early twentieth century was the law 

of inter-state relations. Individuals were not rights-bearing subjects within this system. 

An injury to an  individual was cognizable as a matter of international law only insofar as 

it was an injury to the state of which he or she was a citizen.17  Whether to pursue redress 

for such a legal injury was wholly a matter for decision by the state or states involved. 

Just as there were no subjects apart from states, there was no regulation of states apart 

from rules to which they had freely subjected themselves.18  Since all international law 

was derived from state consent, all law had the same normative character. There was no 

hierarchy of norms – no jus cogens claims – except for the principle of sovereignty itself, 

which was the source of all other norms.19  If one went so far as to think that a sovereign 

state must be free to withdraw its consent at every moment, international law risked 

dissolving into the tautology that state consent reaches no further than present state 

action. The response to this dilemma was to claim that the very idea of international law 

rests on the principle of “pacta sunta servanda” – treaties must be observed. Even here, 

however, a state that declined to follow its treaty obligations was not so much violating a 

superior norm as providing a ground for reciprocal action, and even war, on the part of an 

injured state. In a world in which the first principle is unconstrained sovereignty, every 

other norm is contingent. The world of international law was binding just as long as states 

remained committed to it.   
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 Concretely, this focus on consent had a specific, practical meaning: a state 

retained absolute authority over the decision whether or not to go to war against any other 

state. That decision, as a matter of law, could be neither right or wrong. This was the 

meaning of sovereignty from an international perspective. International law did not 

regulate the decision for war or peace, but only offered a legal regime – the law of war or 

the law of peace – once that decision had been made.20  The decision for war was a 

sovereign prerogative beyond any conceivable regime of law.21  War was limited by 

politics – by alliances and threats – not by legal rules. This fact, that at the heart of 

international relations lay a sovereign right to have recourse to violence, sustained the 

question that was inseparable from every assertion of international law:  is it really law?   

 International law in the second half of the twentieth century moved through two 

dramatic paradigm shifts. The first occurred with the founding of the United Nations. The 

Charter regime is based on the principle that unilateral state recourse to force is now 

illegal, apart from the single exception for self-defense. International law thereby entered 

the forbidden domain of sovereign recourse to war.22  More than that, the Charter 

imagined an enforcement regime under the authority of the Security Council. Member 

states formally delegated this central feature of sovereign power to the Council. The link 

of sovereignty to interstate violence was thereby broken.  

 Of course, neither practically nor theoretically was there a clean break with the 

old paradigm. The major powers retained a veto. They had not delegated to the Council 

their own decision-making authority over violence, even if they had formally accepted 

the new legal rule. Practically, other states also continued to threaten and to use force 

against each other. More than ever, the shape of international relations in the second half 



 10

of the twentieth century was characterized by violence and the threat of violence. Had the 

new paradigm actually taken hold, it would have raised a critical question: what is 

sovereignty stripped of a capacity to demand sacrifice? Can we even speak of sovereignty 

in a post-sacrificial politics? That question was hardly even glimpsed in a world 

threatened by nuclear destruction, on the one hand, and countless smaller wars, on the 

other.  

 The second paradigm shift struggled for recognition throughout the Cold War but 

was not achieved, even as a theoretical matter, until the 1990s. This was to extend the 

international legal regulation of sovereign recourse to violence from state-to-state 

relationships to the relationship of governments to individuals, including a state’s own 

citizens. Just as the earlier shift expanded the range of international-legal subjects – those 

with legal rights and obligations – beyond states to transnational institutions like the 

Security Council, this new shift expanded that range to include individuals. Indeed, the 

moral foundation of international law shifted from the protection of states against the use 

of force to the protection of individuals: it shifted from peace to human rights. At the start 

of the new century, international law, at least for many theorists and practitioners, has 

been reconceived. No longer the law of nations, it is the law of human rights.23  

 The first shift conceived of the United Nations as exercising certain delegated 

powers over states for the sake of their own well-being. This second move is more 

radical, conceiving of states themselves as exercising power delegated to them by a 

global regime of law, the constituent members of which are individuals.24  Earlier, 

individuals had been thought of as instruments of state power; now, states are thought to 

exercise their powers for the sake of individuals. The institutional expressions of this new 
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paradigm are, first, a willingness to engage in humanitarian intervention and, second, the 

creation of international criminal courts. War and law continue as the twin forms of 

politics, but now both are turned toward a new cosmopolitanism at the center of which is 

the rights-bearing individual. Although neither institutional innovation has been very 

effective practically, both are symbolic of a profound challenge to the classic idea of 

sovereignty. 

  Under the first paradigm shift, war represented the antithesis of law; under the 

second, torture took the place of law’s antithesis. Thus, torture in human rights law 

mimics the earlier place of war in the law of the Charter. Indeed, torture is cast as a sort 

of internal war – a war by a regime against members of its own national community. To 

prohibit both war and torture is to place the sovereign power of life and death under the 

rule of law.25  The sovereign is to be stripped of its capacity for violence outside of law, 

whether applied externally or internally. This can happen only with the abandonment of 

faith in the sacred character of the sovereign and in the rituals of sacrifice that 

accompanied that faith. The international legal project of the latter part of the twentieth 

century is deliberately set against the claim that one confronts the sacred through 

sovereign violence.  

 The deeply felt, but little understood, link of sovereignty to violence easily led 

international law theorists at the end of the twentieth century to think that the emerging 

global order would be a post-sovereignty world. By that, they meant that there would be 

no space in the international order beyond legal regulation, and thus no space for the 

appearance of sacred violence. Law would go global and, with that, the sacrificial force 

of sovereign violence – whether directed outwardly or inwardly – would end. If state 
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violence is the problem to which law is addressed, then the elimination of sovereignty is 

the answer. Henceforth, state violence would be limited to law enforcement. As such, it 

would be a matter of substantial indifference who exactly exercised that violence. 

Effective law enforcement could as easily be provided by external as by internal forces, 

and by private as by public forces. The questions are all practical.  

What matters is the security of individual rights. Everything else is a means to that end.    

 Of course, one cannot simply declare the end of the sovereign state any more than 

one can eliminate torture by declaring it illegal. Instead, theorists spoke of institutional 

trends, emerging regimes, normative ideals, and long-term goals. The post-sovereignty 

world was that toward which we were heading. Networks, markets, and jurists – not 

politicians – would take us there, or perhaps we had already arrived while no one was 

quite looking.26  If the threat of violence continued to inform state practices, one could 

turn to the courts for support in this new age of law. Torturers like Pinochet would be 

criminally prosecuted wherever they went, while states that continued to deploy the threat 

of sovereign violence – for example, in the shape of nuclear weapons – would be brought 

before the International Court of Justice. Only on closer inspection would anyone notice 

that Pinochet went home and the ICJ failed to declare nuclear weapons illegal.27  The 

trends, after all, were in the right direction.  

 One could always point to the European Union as a post-sovereignty political 

arrangement. It was a regime wholly defined by law. As a consequence, it had eliminated 

war among its members and torture of its citizens. The human rights of its citizens were 

protected by transnational courts. It was structurally incapable of making a claim to 

occupy a sovereign space of violence beyond law. That the EU was not particularly 
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democratic was an issue to be addressed in the long term. In the meantime, its law would 

derive its legitimacy from expertise and from process. Indeed, progress in the project of 

the EU was measured by increasing restrictions on the sovereign right of members to veto 

proposed actions.28  Only the unconverted could have imagined that, in 2005, voters 

would reject a European Constitution on grounds such as nationalism, religion, economic 

interests, and a fear of the Islamic other. 

 Given the historical centrality of violence to the self-conception of the sovereign 

nation-state, this turn to law as a force in opposition to violence is somewhat surprising. 

International law, after all, had long operated as an adjunct to that system of violence – 

protecting, not eliminating, the state’s right to take up arms. To understand what 

happened to international law, we must see it as a part of the much larger modernist 

project of liberal reform under the guidance of reason.  

 By the late twentieth century, international law had effectively become a political 

“counter-religion.”  Jan Assmann describes a counter-religion as one that is constructed 

through an inversion of the values of the dominant religion.29  By inverting the inversion, 

we can read the norms of the dominant religion out of the beliefs and rituals of the 

counter-religion. Thus, the first principle of the United Nations Charter is the prohibition 

on state recourse to force, which is to be enforced by the Security Council – a collective 

agent operating on a global scale. This is a perfectly inverted picture of the modern 

nation-state as it existed from the Age of Revolution until the end of the Second World 

War. Essential to that state was its capacity to use or to threaten force. Sovereignty was 

the capacity to call upon citizens to kill and to be killed – to sacrifice – in defense of the 

national interest. The state might form strategic alliances, but they were always subject to 
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the state’s own judgment concerning political necessity. There was no independent 

transnational, institutional power that could control state violence. 

 The second principle of the counter-religion is the proposition that all individuals 

have human rights that they can assert as a matter of law against all governments, 

including their own. Those rights express the normative priority of the individual over the 

state, which exists for the sake of individual well-being. Again, reality had been the 

inverse: the state was a structure of collective meaning quite independent of the interests 

of any particular individual. That meaning was inaccessible to the view of the outsider. 

To assess and regulate the meaning maintained between citizen and state from the outside 

would be rather like a Jew telling a Christian what the truth of his religion must be. What 

could be said, however, was that the state’s meaning had proved sufficient to create and 

maintain the sovereign’s claim of an ultimate power of life and death over citizens. 

 The religion and the counter-religion fought each other throughout the second half 

of the twentieth century. Many thought the counter-religion was winning this battle after 

the collapse of the Soviet Union in 1989. They thought that politics could now cease to 

exist as a practice of sacrifice. Killing and being killed for the state seemed an antiquated 

vision in a global order of law defined by human rights and trade. Post September 11, 

there has been a strong resurgence of the religion over the counter-religion – at least in 

the United States. Some were shocked by the reappearance of sovereign violence and, 

with it, the sacrificial imagination. The behavior of the United States after 9/11 was the 

reappearance of the classic expression of sovereignty as sacred violence: a demand to kill 

and be killed. In truth, in the United States, the religion has always dominated the 

counter-religion – at least outside of the academy. How long this conflict between the 
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religion and counter-religion of sovereignty will continue, and which will win – if either 

– are completely unpredictable, but surely it is a mistake to read history as if it could 

move in only one direction.  

 Human Rights 

 Of the two targets of contemporary international law, war and torture, the latter 

appears to have been more difficult to reach and more important to prohibit. The 

prohibition on torture was not clearly stated as a formal matter of human rights law for 

another twenty years after the Charter’s birth. Nevertheless, when the prohibition does 

appear, it appears as an absolute. This is just the opposite of the earlier prohibition on the 

use of force: while an integral part of the Charter itself, that prohibition was linked to an 

exception for self-defense.30  There is no equivalent regime of the exception for torture. 

None of the conventions specifying the prohibition on torture allow for derogation under 

any circumstances. The Convention Against Torture puts this plainly: “No exceptional 

circumstances whatsoever, whether a state of war or a threat of war, internal political 

instability or any other public emergency, may be invoked as justification for torture.”31  

Here, then, we have a human rights convention placed above all sovereign authority. It 

purports to regulate the practice of warfare, the scope of emergency powers, and the 

ordinary forms of legality. How is it that the torture prohibition became the point at 

which the ends of politics and the expression of sovereign power break down before the 

claimed majesty of the law? 

 The torture prohibition appears for the first time in the Universal Declaration of 

Human Rights, approved by the General Assembly in 1948. Article 5 of the Declaration 

states, “No one shall be subjected to torture or to cruel, inhuman or degrading treatment 
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or punishment.”  While the UN Charter comes into being as a treaty with the status of 

law, the Declaration has no such legal status. Retrospectively, we can see that it becomes 

a rich source for claims of customary international law. Nevertheless, such an evolution 

could not be known in advance. Indeed, the legal meaning of General Assembly 

Resolutions had to await the development of a practice. The very concept of “soft law” 

would not appear for some time.32 

 Formally, the Declaration gains legal significance – although hardly legal status – 

through Article 1 of the Charter, which speaks of “promoting and encouraging respect for 

human rights.” The Declaration provides a first content to the category of human rights, 

to which the new institution is formally committed. The Charter’s Preamble, too, lists 

among the new organization’s sources and ambitions “to reaffirm faith in fundamental 

human rights, in the dignity and worth of the human person, in the equal rights of men 

and women.”  Faith and encouragement, however, are hardly a rule of law. Practically, 

we are still in the realm of aspiration. Theoretically, there was not yet any real 

understanding of how international law could directly regulate the relationship between 

government and citizens within a sovereign state.  

 Alongside of human rights promotion, the Charter declares a commitment to 

respecting state sovereignty. Indeed, its fundamental strategy is not to prevent war by 

enforcing a regime of human rights, but rather to prevent armed conflict by securing the 

borders within which a sovereign state is free to govern itself without outside 

interference. The idea of an international law of human rights stood in significant tension 

with this understanding. The primacy of sovereignty is seen clearly in Article 51’s 

reservation of a right to use force in self-defense. Nothing suggests that this right to 



 17

defend against armed attack is conditioned on the human rights record of a government. 

It is not so much that the drafters perceived the tension between self-government and 

human rights and then chose the former. Rather, there was an assumption that human 

rights abuses had their origin in illegitimate power structures. Newly decolonized nations 

would have no reason to abuse their citizens. On this, the theory of socialism and the 

theory of liberalism agreed.33  

 A similar uncertainty over the capacity of international law to exercise authority 

over the relationship of a government to its own citizens was simultaneously displayed at 

the Nuremberg trials. Something more than prosecution for traditional war crimes seemed 

required with respect to the leaders of the Nazi regime. The Nuremberg defendants were, 

accordingly, indicted both for the pursuit of an aggressive war and for violations of the 

human rights of their own citizens. Together, these represented the primary goals of the 

new UN system: an end to the “scourge of war” and a respect for human rights. But what 

was institutional aspiration for the UN was presented as an existing legal order at 

Nuremberg. That claim seemed so incongruous that leading Western scholars accused the 

prosecution of pursuing “victors’ justice.”34 

   In the end, the Nuremberg judges were moved by only one half of the legal 

innovations offered to them. They were willing to hold that aggressive war had been 

made illegal by the Kellog-Briand Pact of 1928 – an argument that required turning a 

blind eye to the realities of inter-war politics. With respect to the second innovation of the 

indictment, however, the judges balked. They could find no human-rights equivalent of 

the Kellog-Briand Pact. Avoiding the question of whether a free-floating human rights 
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law was consistent with state sovereignty, they linked the alleged human rights violations 

to the act of launching an illegal war.  

 At Nuremberg, then, human rights played a supporting role to a new legal regime 

founded on protecting state sovereignty through the prohibition on the use of force.  This 

is just the position reflected in the Universal Declaration, which is linked through the 

Preamble and Article I to the legal prohibition on the use of force in the Charter. This 

paradigm endures in the jurisprudence of Chapter VII of the Charter, which allows the 

Security Council to adopt coercive measures in response to threats to, and breaches of, 

the peace: human rights violations become a subject of sufficient international concern to 

merit intervention when the effects of those violations “spill over” into third countries, 

raising a threat to the peace.35 

 This ambiguous, post-War regime of human rights reflects less Cold War 

frustrations and more the difficulties of decolonization. The Second World War had been 

a war of liberation, but the business of liberation was not yet complete in much of the 

world. The European Allies record of colonial invasion, occupation, and subordination 

was one that looked disturbingly similar to the recent German war effort. The differences 

were geographical and temporal – their colonial empires were located elsewhere and had 

developed over centuries. A colonial regime is not compatible with claims for human 

rights, for such a regime is fundamentally based on inequality.36   Thus, the end of the 

wars of decolonization was a necessary condition for the moral aspirations of the 

Declaration to be framed as a set of legal requirements. This new era is announced with 

the opening for signature of the two human rights Covenants in the mid 1960s.37  
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 Just as we can read the end of the era of colonization out of the transition from the 

Declaration to the Covenants, we can read the politics of the Cold War out of the odd 

combination of the success and failure of the Covenants – formal success and practical 

failure. Despite the success of decolonization, the geopolitical division fundamentally 

undermined the political and the legal aspirations of the United Nations, which had 

included protection of state sovereignty, international control over the authority to use 

force, and the progressive development of a legal order based on human rights. The latter 

part of the twentieth century was among the most violent in history. If one considers the 

stakes in the nuclear confrontation, the entire period lay at the edge of world destroying 

violence. Despite decolonization, this period of international relations looked surprisingly 

like a continuation of the 100 years of Great Power politics that had preceded it. Formally 

independent states became client states of the powerful through consent, force, or 

corruption. Spheres of influence were maintained, mass armies were created, wars were 

threatened, and proxy wars broke out.  

 Not only was the war prevention function of the Security Council a dead letter, 

but there was no follow up to the Nuremberg trials.38  The latter part of the century was  

characterized by repeated abuses of human rights, including torture and genocide. There 

was no legal accountability. Ironically, in this situation of institutional failure, national 

conflict, moral atrocity  and individual impunity, the articulation of the law of human 

rights achieved a kind of formal autonomy. Human rights now appeared in the form of 

law, not just moral aspiration.39  This was not law as distinct from politics, let alone law 

as a limit on political practice. It was law that, apart from its formal announcement, could 

find no space to operate free of the politics that it was intended to regulate. The clearest 
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expression of this subordination was the UN’s Commission on Human Rights, upon 

which sat regimes that were themselves gross violators of the fundamental human rights 

conventions.40 

   That the legal prohibition on state use of force – Article 2(4) –  died at birth did 

not serve as a warning against moving further down the path of formal, but ineffective, 

legalization. Instead, just the opposite happened. Human rights law now advanced quite 

independently of any relationship to enforcement or even compliance by states that 

formally signed the various conventions. Entrepreneurs of the law emerged – academics, 

international lawyers, and NGO’s. Because law had little practical effect, states had little 

interest in opposing the rhetoric of rights and some interest in supporting an ineffective 

legal rhetoric.41  What, after all, was human rights law when torture was freely practiced, 

genocide was possible, democratic politics was repressed by force, and entire nations 

were kept subordinated through military occupation? Politically, human rights law 

became a field of inauthentic expression; morally, it was an embarrassing expression of 

hypocrisy.  

    As long as human rights law had little practical effect, it was free to develop as a 

formally autonomous legal order. Indeed, there was not even a need to compromise 

among conflicting visions of the content of rights, let alone resolve conflicts between a 

legal regime of rights and a political practice of state sovereignty. Without practical 

effect, any interest could become a right; any need could be met by a legal rule. Thus, 

there was a proliferation of the formal law of rights, much of it ratified by regimes that 

were actively violating the most basic of human rights. The no-torture rule appears as 

Article 7 of the International Covenant on Civil and Political Rights, which was opened 
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for signature in 1966 and entered into force in 1976, just as regimes of torture became 

typical throughout large areas of the world. In 1985, a separate Convention against 

Torture was opened for signature. Pinochet was still in office, Mandella was still in 

prison, the United States was still supporting the Contras, the Chinese reforms had yet to 

begin, and Gorbachev had just become General Secretary of the Communist Party.    

 International human rights law had so little force in this period that it was possible 

to take the appearance of a legal rule as an indication that the international community 

was not serious about the underlying issue. One surely could not look to the law to 

understand the shape of state practice. Human rights law failed to represent the self-

ordering of any community. Thus, this period of the rapid development of human rights 

law ends with the accomplishment of a modern genocide in Rwanda. And why not? 

Surely nothing in international practice suggested to the Rwandans that the expression of 

law offered an institutionalized practice to which they were bound. The same can be said 

of the practice of torture. The Convention on Torture was an implicit acknowledgment of 

the regularity of the practice; it was not a serious effort to change the practice. 

 In this political context, international human rights law turned away from the 

language of “progressive realization” and toward the language of principle. The original 

post-war strategy of first eliminating war and then working on the human rights practices 

of secure regimes flipped around. Instead of non-intervention leading to rights, rights 

would lead to peaceful relations among states. Kant had argued something similar in his 

essay “On Perpetual Peace”: republican states will not generally go to war. This 200 year 

old essay was recovered by and for modern theorists.42 
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 The best evidence that principle had been set free of a respect for practice is found 

in the definition of torture set forth in the Torture Convention itself:  

[T]he term “torture” means any act by which severe pain or suffering ... is 

intentionally inflicted on a person for such purposes as obtaining from him 

or a third person information or a confession, punishing him for an act he 

or a third person has committed or is suspected of having committed, or 

intimidating or coercing him or a third person ... when such pain or 

suffering is inflicted by or at the instigation of or with the consent or 

acquiescence of a public official or other person acting in an official 

capacity. It does not include pain or suffering arising only from, inherent 

in or incidental to lawful sanctions.43  

Strikingly, this definition was written without regard to the practice of warfare. It 

assumes a world wholly outside the traditional political imagination of sovereignty. The 

use of force for political ends has simply disappeared from view. If the definition is read 

literally, combat qualifies as torture, for combat surely is the intentional infliction of 

severe pain and suffering in order to intimidate or coerce.44  The sovereign power to 

demand sacrifice of its citizens and to kill the enemy simply makes no appearance. 

 No doubt the drafters of the prohibition did not mean to outlaw combat in their 

definition of torture, but that is just the point. They no longer imagined state violence 

outside of the practice of law enforcement. Not even violence in the pursuit of self-

defense entered their minds. Article 51’s recognition of self-defense had given way to a 

broader and deeper rejection of violence. In short, the formal autonomy of law, which 

was both a sign and effect of the Cold War, literally freed the legal imagination from the 



 23

politics of sovereignty. Torture became the paradigm of political violence, and all 

violence – except for “lawful sanctions” – is the antithesis of law. This is the imagination 

that could place the prohibition of torture at the pinnacle of the legal order. We are as far 

as can be from the violence of the Schmittian Exception: “no torture, with no exceptions” 

translates into “no war; no Exception.”     

 The autonomy of law, including the privileging of the torture prohibition, was 

purchased at the cost of recognition of political reality. Instead of an international 

community under law, this period of dramatic formal expansion of law actually 

privileged the practice of state sovereignty. There was a proliferation of new states, each 

of which claimed the Charter’s legal guarantee of secure borders and objected to any 

intervention in its internal affairs – even in the name of law. Despite their formal assent 

to the new conventions, the successor states to the colonial regimes were generally no 

more respecting of human rights than their predecessors. By seeking to secure the 

conditions of pluralism, the United Nations helped secure the conditions of the 

continuation of a political practice of sovereignty. That practice remained one of 

imagining  enemies – either external or internal. A state has a meaning that informs and 

makes a claim on the lives of its citizens. Because these meanings are distinct, pluralism 

will tend to create the conditions of threat. A contest over meaning need not turn violent, 

but it can. In an international regime in which violence is a traditional form of interaction, 

difference can easily become threat. Against enemies one prepares to use violence. War 

and torture flourished right alongside the discourse of rights. It was an era of parallel 

universes.  
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 After 1989, the premises of the international legal system changed again. What 

had been a kind of fantasy of subordinating sovereignty to law now looked like a 

program. It was as if the lawyers had been building models just waiting for this moment 

to arise. In the immediate post-Cold War period, this often appeared as the only available 

program that could serve as an alternative to geopolitical dominance by the sole 

remaining superpower. Indeed, for many, international law meant opposition to the 

United States.  

 States that had formally agreed to human rights conventions that they had wholly 

ignored in practice were now told that law was not an abstraction, but rather a code of 

conduct. In place of sovereign states, a single legal order of trade, human rights, and 

international institutions was emphasized. NGO’s were no longer minor players of 

uncertain legal status, but together with the international lawyers had brought us to a new 

world order.45  The substantive law-making aspect of this project had already been 

largely accomplished. Post-1989, the legal issues were thought to be primarily 

institutional: to create enforcement mechanisms commensurate with the single global 

order of law. Torturers were now to be held judicially accountable – whether before 

domestic or international courts made little difference.46  Universal jurisdiction was 

invoked against Pinochet, Sharon, and then a flood of others. Ad hoc international 

criminal courts began to appear: first with respect to the former Yugoslavia, then 

Rwanda. Finally, the Rome Statute brought forth a permanent international court, despite 

the vociferous objection of the world’s most powerful state – the one most committed to 

the traditional idea of sovereignty. 
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 The 1990s were seen as the moment for the recovery and completion of the post-

War project of international law, which had been suspended practically, but not formally, 

during the Cold War. The narrative of the second half of the twentieth century was 

rewritten to fit within the most conventional paradigm of the development of law: first a 

new legal order is imagined in principle (the Declaration); then it is drafted in detail (the 

human rights Covenants); and finally, enforcement institutions are put in place (the 

International Criminal Court). The no-torture rule moves from the soft law of the 

Declaration, to the hard law of the Covenant and the Convention, to a norm enforced by a 

global regime of courts. International human rights law matures from a set of ideals to be 

adopted by sovereign states to an expression of self-regulation by a single global 

community. There is no room for torture in a world of democracy, trade, and rights. It has 

gone the way of war.  

 Then came 9/11, and suddenly this narrative of the triumph of a global order of 

law looked as if it might be no more than the successor myth to the earlier fantasy of 

human rights as an autonomous order of law. Terror is not gone and we have seen once 

again that the response to terror is torture. Political sovereignty is not an anachronism; 

war remains a force that gives us meaning. At least, these are claims that are in strong 

contention with the legal triumphalism so prevalent at the turn of the century. We are not 

yet done with the politics of sovereignty; we do not yet live within a global order of 

human rights law. The counter-religion announced its triumph too soon. We suffer terror 

and, so it seems, we respond with torture.  
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 International Humanitarian Law 

 Humanitarian law purports to regulate the forms of violence used in international 

conflict.47  Generally, this body of law has two aims: first, to reduce the extent of 

suffering by limiting the targets and means of combat, and second, to prevent injury and 

abuse to those who fall within the control of an enemy power. These aims are embodied 

in the twin principles of discrimination and proportionality that constitute the core of 

humanitarian law. Under these principles, force should be directed only at combatants 

and should be roughly proportional to the importance of the military objective at stake.  

 Humanitarian law is a deeply paradoxical enterprise for, it brings a structure of 

reciprocity to an essentially asymmetrical activity. As a set of legal rules, humanitarian 

law demands that each side to a conflict recognize the same rights and duties. But 

combat, as an activity of killing and being killed, moves according to a logic of 

asymmetry: each side seeks the advantage. Given this tension between the symmetry of 

legal reciprocity and the asymmetry of warfare, humanitarian law could proceed only by 

building an ideal of the “warrior’s honor,” which understands the battlefield as an 

autonomous domain with its own practices and norms. Those practices can have only 

culturally specific valences.48  There is no abstract measure of the forms of violent 

destruction. The prohibition on torture of combatants is one of these culturally specific 

practices. That combatants can injure and kill, but not torture, each other is a remnant of  

the code of chivalry maintained by the ethos of an aristocratic class – the class that later 

became officers. This ethos was based upon a transnational identity that could support a 

practice of honor, i.e., of reciprocal recognition, which might at times run counter to an 
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ethos of patriotic identity. Modern humanitarian law – and indeed the practice of modern 

combat – sits uneasily in the tension between norms of class and of nationalism.  

 Aristocrats recognized each other – indeed,  they were often related – and in that 

mutual recognition supported a practical etiquette of consent even in their recourse to 

violence. This is, paradigmatically, the duel, which is an early modern practice of 

violence that stands alongside of torture. These two practices of violence divided the 

world into horizontal and vertical relationships: one tortured subordinates and dueled 

with equals. Thus, anyone could be tortured by the sovereign, slaves were tortured by 

masters, and children (and wives) by patriarchs. In these relationships, violence was used 

affirmatively to express – or to deny – recognition. To be tortured was to be treated as a 

slave. The duel, on the other hand, operated in a field of reciprocal  recognition. The duel 

was the remedial response to a failure of recognition in an affront to honor. Where there 

could be no honor, there could be no recourse to such a remedy. For this reason, a duel 

between master and slave was unimaginable. For the same reason, however, the violent 

revolt of the subordinated – whether slave, colonist, or indigenous – was always 

understood as the rejection of an attempt to enslave and the demand for recognition of 

equality.  

 If recognition is the condition of politics, then the duel is an intensely political act. 

At the moment that each threatens the other, there is a pure symmetry of recognition. 

Each must fully and completely acknowledge the other for each displays to the other a 

power to kill. Each is “deadly serious.”  In this sense, the symbolic function of the duel is 

over before the act is complete. The mutual and reciprocal threat, not injury or death, is 
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the end. Nations that exist in a balance of power demonstrate this same principle on a 

grand scale. 

 Even after the power to demand sacrifice moves from a sacral monarch to the 

popular sovereign, the duel remains a vibrant form of political expression. Americans 

need only to remember the devastating duel between Hamilton and Burr, or to recall that 

Andrew Jackson, when not killing Indians, fought several duels, including one in which 

he killed his opponent and suffered a dangerous wound himself. Jackson’s life shows us 

the double character of political violence: dueling between equals existed alongside 

practices of slavery and genocide against those considered unequal. Where equality is 

unimaginable, political violence becomes torture and terror. 

 Denied the remedial power of the duel, the slave/subaltern will turn to terror – 

nonreciprocal warfare. The master or the master class always experiences the threat of 

violence as terror, for terror includes an element of revolt. Moreover, absent the 

conditions of public acknowledgment, the terrorist’s goal is not likely to be equal 

recognition. It will instead be to reverse the hierarchy of power. It is war between 

enemies, not dueling among equals. Its character is asymmetry not reciprocity. The 

master does not worry about democracy; he fears he will be subordinated to the freed 

slave. He cannot imagine the reciprocal recognition that is a condition of democratic 

equality. That very inequality supports a practice of torture. If terror and torture are both 

founded on a rejection of symmetry of recognition, then there is little reason to believe 

that either side in these conflicts will look to international humanitarian law.      

 Humanitarian law’s ambition has been to model combat on the duel, rather than 

on torture. The condition for that, however, is public acknowledgment of equality. Not to 
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see the enemy as a “subordinate,” i.e., as an inferior, is immensely difficult. To maintain 

a mutual and reciprocal respect for equality between combatants is the warrior’s honor. 

This is a peculiar sort of honor, for ordinarily we excuse the combatant’s violence by 

breaking the link between his action and responsibility for the decision to use force. 

Accordingly, we face the puzzle of finding dignity at the same time that we deny agency. 

The resolution is to recover agency by placing it within the rules themselves: the 

honorable combatant chooses to remain within the rules. He chooses not to be a war 

criminal in a situation in which he is likely to have multiple opportunities.   

 When we turn to the Hague and Geneva Conventions, beyond the prohibition on 

torture, we find a product of modern aristocrats dealing less with issues of honor than 

with issues of class. Those who made the law imagined combat within the ethos that 

shaped their conception of themselves.49  The law affirms the equality of an aristocratic 

class across borders: officers share more with each other than with their troops.50  The 

elite provide a set of rules appropriate for the masses who now fight the nation’s wars. 

Combatants are treated as a kind of international proletariat. They are to be cared for, but 

they are also a source of labor. War is work – dangerous work, but then so is most labor 

in the industrial age. Strict conditions are put upon the conditions under which the 

working class can engage in legitimate violence: they must be properly uniformed, 

subject to the commands of an officer class, and present themselves openly as targets 

when they threaten violence.51  

 That the worker might have a political identity never appears. They are to do as 

they are told under the direction of their officers who are engaged in a transnational 

project of managing the working class. Thus, the rules are concerned with specifying the 
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kind of work the laborers can be given, the conditions for carrying out that work, and the 

appropriate compensation for that labor. In a democratic age, the elite manage the lower 

classes by a mix of claims: expertise, representation, and traditional deference. Torture 

has gone the way of slavery.52  To torture is to treat one’s subordinates as if they were 

slaves. 

 The development of twentieth century humanitarian law was, in large part, the 

struggle to apply an ethos of class to control the democratic violence of the popular 

sovereign. The difficulty of the project was to militarize a population without politicizing 

it or, at least, without creating a space for a violent popular politics. That effort did not, 

and could not, succeed for the massive war effort of the twentieth century required a deep 

popular politicalization. Citizens who believe that they embody the popular sovereign 

will pursue a politics of violent sacrifice quite independent of the rules of humanitarian 

law. This was seen in the violent popular struggles of decolonization and in the 

horrendous civil wars of the twentieth century. It was seen as well in the turn to weapons 

of mass destruction.  

 If citizens believe they are linked together by political bonds of solidarity, if all 

are committed to a sacrificial struggle against the enemy, there is risk in every direction – 

including from those who seem to have fallen outside of combat and from those who 

never took on the formal markings of combatants. There is no release from the sacrificial 

demand of the popular sovereign: anyone can be asked to die – and to kill – for the state. 

Mao writes of the guerilla fighter swimming in the sea of peasants. This is just a low tech 

version of the capacity of the modern nation-state to pursue total war by drawing on its 
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entire population and all of its productive resources. With that, the category of “hors 

d’combat” collapses: everyone is politicized, and everyone is a potential threat. 

 The ethos of the Geneva Conventions, if not always anachronistic, certainly 

became so with the demise of the aristocratic values of honor and class upon which they 

had been built.53  The warrior’s honor, with its implicit ideals of recognition, reciprocity 

and equality, cannot stand up to the asymmetrical logic of warfare between mobilized 

national communities committed to a politics of ultimate meanings. Only the sacrificial 

claims of a popular sovereign could move the great mass of the population to support and 

to suffer this violence. In retrospect, we can see that the popular, mass violence of 

modernity responded less to the ethos of class and more to that of race. A race is kept 

subordinate by a practice of degradation. The Western colonial practice of racial 

humiliation seeped back into the European metropole by mid-century. The object of that 

humiliation, in the first instance, was the Jew: the embodiment of racial difference in the 

Old World. Much of the Second World War, particularly on the Eastern front where the 

Jew and the Bolshevick were molded into a single image of the enemy, was pursued in 

complete disregard of the ethos of class embodied in humanitarian law.  

 The Geneva Conventions were greatly expanded and elaborated after the War in 

an effort to recover the earlier ethos of class for humanitarian law. But by that time, the 

forms of warfare had rendered anachronistic European class sentiments. Within Europe – 

as well as North America – the confrontation of organized mass armies on the field of 

battle was ending, despite continued preparation for such a war. Instead, there was the 

threat of nuclear Armageddon, which would eliminate all distinctions and practices of 

humanitarian restraint. This is the endpoint of the ethos of democratic warfare: total and 



 32

complete sacrifice for the sovereign. Torture drops from sight when combat is imagined 

as universal destruction. 

 Outside of Europe, the shape of warfare was now defined by the struggle for 

liberation against colonial powers. These wars were fought, as one might have predicted, 

within the ethos of race and religion – not class. They demonstrated no concern for the 

laboring class, but reciprocal efforts to invert and to maintain the governing group 

hierarchy. They were, accordingly, wars in which torture was not at the margins – 

appearing, for example, when there was a failure of command authority. Rather, torture 

and terror were paradigmatic of the nature of warfare on both sides. These are the 

instruments of degradation. We see exactly what that means in contemporary Iraq, where 

the political and the theological completely overlap.  

 Too often, the European contribution to Third World politics was not a lesson in 

democratic power, but rather a lesson in humiliation as the practice of power. Not the 

dignity of the autonomous agent, but the subordination of race and the ideology of 

hierarchy were the messages of colonial power. That power was perceived by its victims 

as a form of slavery, and it provoked a comparable rebellion.54  This is the polar opposite 

of the ethos of the duel, which begins from an ideal of honor and equal recognition.  

 War today is still fought within the imaginative patterns established in the wars of 

decolonization. Torture and terror, not the duel, govern the imagination. This is true in 

Israel and throughout the Middle East. It is true in Africa as well, where race and 

ethnicity have fueled civil wars since the withdrawal of the Europeans. Even in the 

former Yugoslavia, war was fought under the ethos of ethnos.55  Neither the values of the 

aristocracy nor even those of the middle class could control the violence. Today’s warfare 
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tends toward a competition in reciprocal degradation. What we saw in the former 

Yugoslavia, we see now in Iraq. Perhaps this is not altogether bad. For the alternative to 

the ethos of ethnos may no longer be the ethos of the warrior’s honor, and it is certainly 

not the Victorian class morality of the Geneva Conventions. Rather, the alternative is the 

ethos of nuclear annihilation.  

 The discourse of terror and torture today is also the discourse of nuclear weapons. 

This is just the point at which the twentieth century left us. Then, it was nuclear 

Armageddon in the First World and torture in the Third World. Globalization has brought 

together these distinct spaces with the result that the Third World now threatens nuclear 

destruction of the First. Terror threatens to go nuclear and the response has been a 

“rediscovery” of torture. Hence the ticking-time bomb hypothetical, for we all know that 

the bomb at issue is nuclear.  

Conclusion 

 The standard account portrays the movement from soft to hard law, from 

sovereignty constrained only by the conscience of the king to a law of international 

human rights, as moral progress. That claim for progress, however,  has certainly not 

been based on a new willingness actually to intervene to prevent the abuse of human 

rights. Humanitarian interventions were nonexistent throughout the Cold War; they 

remain rare today. After Afghanistan and Iraq, they are likely to be rarer still. Nor was 

the triumphalism of twentieth century human rights discourse based upon a new 

moralization of international relations. Throughout the Cold War, the practice of 

international relations remained committed to a brutal realism, whether we look at the 

Soviets in Eastern Europe or the United States in Latin America and Southeast Asia. 
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Such realism is again on the agenda of American politics, as well as on that of the 

emerging powers: China, India, and Russia. 

 The real source of the claim for progress was a change in the imagination of a 

cosmopolitan elite. They sought to place “the global” within the modernist project, which 

was committed to the idea that political and social relations were malleable and could be 

shaped through the application of reason. Law was both the sign and the instrumentality 

of this process. More law meant more reform; more reform meant more reason. The way 

forward is always the way of reason.  

 The positive value of the equation of law and reason was matched by the negative 

value of an opposite equation of irrationality and bodily pain. The successive campaigns 

to subject first war and then torture to law are united in their understanding that the 

common enemy of reason is pain. This theme connects the “progress” of international 

law to the progress of modern medicine, as well to as the other sciences of human 

welfare. Medical analogies proliferate, beginning with war as a pathology of the body 

politic. Torture, too, is no longer seen as a political practice, but as a behavior that 

expresses individual pathology. This turn away from pain also connects international law 

to the fundamental texts of modern political theory, which understand the state of nature 

as a place of pain and death. These “ideals” of modernity are so strong that, even after the 

disasters of the twentieth century, we continue to be shocked when we discover the 

ordinariness – indeed, the banality – of the torturer and the willingness of ordinary 

individuals to take up the burden of killing and being killed for political ideas.56  

 Post-war international institutions were to create the possibility that reason could 

be effective globally. Expert, functionally-defined  institutions were to manage not just 
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the global commons, but the needs of states in a global order: finance, commerce, 

communication, health, environment. As these functional elements gained their own 

institutional forms, they began to drift free of the sovereign state. They developed their 

own ideals, norms, practices, and frames of reference. Consider not just human rights 

law, but the Washington Consensus or the WTO. Modern international law’s home has 

been within these multiple functional approaches to the global. 

 By the end of the century, international legal theorists were wondering whether 

there would long remain any place for state sovereignty.  Experts have more in common 

with each other than with fellow citizens.57  After 9/11, we can no longer have confidence 

that this vision of reason and law is a shared vision or that it extends very deeply into 

mobilized political communities. We can no longer be confident that we have left behind 

that world of colonialism and the civil wars that had been the locus of terror and torture 

for much of the twentieth century. If we are still fighting wars over sovereignty, we have 

not yet arrived at that Enlightenment idea of expert management of the global that was so 

attractive to international lawyers, political theorists, and NGO’s at the end of the 

century. 

  The torture prohibition was a statement about the relationship of sovereignty to 

democracy, and of violence to law. It was a founding principle of the counter-religion, 

representing the triumph of law both domestically and internationally.58  But we should 

also remember that terror and torture are deeply embedded in democratic forms of 

violence. The democratic aspiration of popular sovereignty fueled the turn to these forms 

of violence in the twentieth century, just as it fueled the politics of nuclear confrontation. 
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Even today, we see a resurgent Iranian nationalism taking up the cause of its own access 

to nuclear technology. In this, they are following the path of China, Pakistan, and India.  

 Many thought that the end of the Cold War represented the globalization of the 

rule of law. The premise of that position was that there is no longer to be a space of 

sovereignty outside of law. Terror, however, emerges from just such a political space. To 

respond to terror with torture is to reject the universal reach of law. The lawyer’s 

insistence that torture is absolutely prohibited is only the rear-guard action of an order of 

law that is in retreat before popular, democratic violence. The character of the enemy has 

changed, the tactics have changed, but the imaginative construction of meaning through 

sovereign violence has not. 
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