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Does the U.S President have a constitutional obligation to comply with international law?  That question, long debated in commentary,
 has new force today.  The modern exigencies of the metaphorical ‘war on terror’ and the all-too-real wars in Afghanistan and Iraq pose the question starkly: does the President have constitutional power to decide that U.S. national security requires actions that violate unwritten but commonly accepted principles arising from, for example, international humanitarian law and the laws of armed conflict?


Although the matter has been widely discussed, few attempts have been made to assess it strictly in terms of the historical meaning of the Constitution’s text.  Most accounts assume, explicitly or implicitly, that changes in the nature of international relations, in international law, or in our understanding of law itself, call for a distinctly modern meaning.
  The debate has centered principally on the modern role of the presidency, and on disputes over the meaning of Supreme Court cases decided long after the founding.  This article, in contrast, pursues a textual and historical inquiry, and while it does not argue that this must control modern interpretation, it suggests that the Framers’ solution remains comprehensible and workable in the modern era.


The question turns initially on the Constitution’s Article II, Section 3, which directs that the President “shall take care that the laws be faithfully executed.”  This clause confirmed that the U.S. President could not exercise what in England was called the ‘dispensing’ or ‘suspensive’ power, as sometimes claimed by the king: the power to suspend or override law.
  It was added as the companion clause to Article II, Section 1, which gave the President the “executive Power” of the United States; although the contours of the “executive Power” are much disputed, it is relatively common ground that the executive power did not, as a general matter, include the “legislative” power to make (or displace) law.
  Taken together, Article II, Sections 1 and 3 assigned the President the power and duty to uphold and enforce laws, assuring that the President could not create, change or disregard laws.


Unfortunately, the drafters of the “take care” clause did not specify which “laws” the President must faithfully execute.  Presumably they did not mean all “laws” – the President would not be bound by foreign law, for example, or biblical law.  But they might not have meant only laws enacted by Congress (since the text lacks that limitation expressly).  In particular, the constitutional generation acknowledged a set of international rights and duties, which they called the “law of nations,” arising outside of U.S. law and yet binding, in at least some senses, on the United States.  The Constitution’s text itself acknowledged such a system, giving Congress power to “define and punish … offenses against the law of nations.”
  Moreover, the existence of this law formed a central tenet of Enlightenment legal and political writing, on which eighteenth-century Americans heavily relied.
  It is not implausible that, when the Framers spoke of “laws,” they meant the law of nations as well as statutory law.  


Americans took law-of-nations obligations seriously, worrying that the weak national government under the Articles of Confederation (the governing document of the Union from 1781 to 1789) did not adequately ensure that the nation could and would respect its international duties.  The need to strengthen the Articles’ law-of-nations aspects played a material role in arguments for adopting the Constitution.  But while the Framers embraced the law of nations conceptually, it is unclear how they fit it into their constitutional system.  


One possibility, suggested by Justice Horace Gray’s pivotal opinion in The Paquete Habana (1900), is that the law of nations is part of U.S. law of its own  force.  Gray famously claimed that “International law is part of our law, and must be ascertained and administered by the courts of justice of appropriate jurisdiction, as often as questions of right depending upon it are duly presented for their determination.”
  He identified no text or other material constitutional authority in support, and it is not even clear he thought he was interpreting the Constitution.  Nonetheless, Gray’s aphorism has become central – almost talismanic – to claims that international law imposes constitutional obligations upon domestic actors, including the President, who is presumably bound by “our” law, albeit international in origin. 
  In this view, international law, though not reflected in positive enactment, is (or “is like”) federal common law, imposing similar obligations.


On the other hand, one might suppose that the law of nations stands wholly outside U.S. law until incorporated by some domestic entity – such as Congress acting under its “define and punish” power or the treatymakers acting under Article II, Section 2.  Thirty-eight years after Paquete Habana, the Court appeared to reverse course: Justice Brandeis declared in Erie R.R. Co. v. Tompkins (1938), again without much textual support, that the laws applicable in U.S. courts are the laws of the individual states, “except in matters governed by the Federal Constitution or by Acts of Congress.”  There is, he said, no “transcendental body of law outside any particular State but obligatory within it.”
  Although Erie addressed domestic law and focused on federalism rather than executive power, its implication seemed, in the eyes of some scholars, to be that the only laws cognizable in the U.S. system are positively enacted federal law (statutes and the Constitution, and, one must add, treaties) or state law.  International law, on its own, seems to lie outside this system.  If that is so, the President owes no constitutional obligation to it, except to the extent a statute or treaty adopts it.


Erie, though, left the door open to limited federal court lawmaking in areas of unique federal interest,
 and in Banco Nacional de Cuba v. Sabbatino (1964) the Court found some aspects of foreign affairs to be one of those areas.
  Sabbatino involved a rule of abstention – when courts should decline to adjudicate acts of a foreign sovereign pursuant to the so-called “act of state” doctrine – which it applied as a rule of “federal common law” binding upon the states.  Sabbatino did not explain where federal courts got authority to impose such a rule or how this conclusion squared with Erie; nor did it make any direct conclusions about international law or executive power.  But the combination of Sabbatino and Paquete Habana suggested that, notwithstanding Erie, international law might be conceived as federal common law, and thus given the constitutional status of federal law, presumably binding on the states – and the President.


Because Erie, Sabbatino and Paquete Habana relied more on grand jurisprudential declarations than close analysis of the Constitution’s text, the debate in this area likewise has tended away from the text, into the less-grounded question whether international law is or is not ‘federal common law.’  In some accounts (such as Justice Gray’s), it may be difficult to tell that the matter is even conceived as a constitutional question.  Others, while touching upon text and historical background, find these sources largely inconclusive, and devote their energy to examining pronouncements by the Supreme Court – for example, to exhaustive yet inconclusive attempts to unravel what Justice Gray was talking about – or to modern practical exigencies.  Even within the most complete historical accounts, the focus is upon general statements of particular framers rather than the Constitution itself.  As a result, we lack a comprehensive account of how the text, given its historical meaning, treated the law of nations.


Moreover, the uncompromising dichotomy apparently imposed by Erie reinforces an all-or-nothing approach: that international law is either fully federal law or not federally cognizable law at all.  That is, Erie demands that there are only two types of cognizable law – state and federal; we must (it is said) decide which one international law is, and on that question the contending sides have engaged.  While most accounts recognize that this division is not inevitable as a matter of historical meaning, and indeed is contrary to the way international law was treated through much of our history, it seems inevitable today, under the jurisprudential developments reflected in Erie.
  This pushes to the side an entirely plausible intermediate position, which accords with the law of nations’ status in the nation’s early years: that international law might be “part of our law” for the purposes of some constitutional provisions and some constitutional actors, but not others.


In investigating the President’s duty to the law of nations, this article seeks two wider goals.  First, it seeks to re-focus at least part of the inquiry over the domestic status of international law upon the historical meaning of the Constitution’s text.  Second, it seeks to re-invigorate an intermediate approach to the constitutional status of international law – affirming that international law can be “law” of its own force for some purposes within the domestic system, yet not be “supreme Law” under Article VI, and hence not fully “federal” law as we think of it today.


The article proceeds as follows.  Part I establishes important, though relatively uncontroversial, background: that the constitutional generation in America broadly agreed upon the existence (though not necessarily the content) of a body of unwritten principles, called the law of nations, governing relationships among nations; that compliance with these principles was thought important; and that they needed to be brought within the constitutional system in some affirmative manner.  Part II begins the inquiry into the President’s obligations by examining the supremacy clause of Article VI.  If the law of nations fell within that clause, presumably it would bind the President; the very phrase “supreme law” indicated that no one, including the President, was above it.
  This part concludes, however, that while the written law of nations (treaties) was made part of supreme law, the unwritten law of nations was not.  The language of the supremacy clause cannot be stretched to include the unwritten part, and the differential treatment of treaties, together with concerns about the vagueness of the law of nations, suggests a deliberate decision to omit it.


The exclusion of the law of nations from supreme law leads some commentators to argue that it is not part of U.S. domestic law at all, unless incorporated by statute or treaty.  If true, that would necessarily mean that the law of nations is not an obligation of the President (unless so incorporated).  Part III argues, however, that this view is also mistaken, as a matter of the text’s historical meaning.  Using the Supreme Court’s recent decision in Sosa v. Alvarez-Machain
 as an illustration, this part argues that the Constitution made the law of nations a source of law in the United States for some purposes.
    Although it was not implicitly incorporated into Article VI, it was an implicit part of the law federal courts could use as a rule of decision under their “judicial power,” conveyed by Article III, Section 1.  Part III further argues that nothing in the Court’s decision in Erie, or in related changes in thinking about the nature of law, renders this view unintelligible to modern ears.  In modern terms, international law could be considered federal law but not supreme law; the Constitution does not say that all federal law must be supreme.  In the original design the law of nations was subordinate law; since there was no conflicting source of law, the Sosa Court could have rested its authority to apply international law directly on the Constitution.  


Part IV argues that, as a result, even though the law of nations was not made supreme law, that is insufficient to disprove a presidential duty.  The President’s duty is to “laws”, not to “supreme laws” (a phrase that describes a relationship to other laws, not to executive power).  Of course, “laws” in this sense can only mean laws generally binding on and within the United States.  But the law of nations had this status, as evidenced by its (implicit) inclusion within the judicial power of Article III, Section 1.  It is hard to see how the President could generally claim independent power to order a federal court to not apply a law that court would otherwise constitutionally apply.  Accepting such a power would make the President a lawmaker (or at least grant a suspensive power), contrary to the President’s role as an executive.  The President, as executive, was (except in a few narrow areas) not a lawmaker; the President was expected to conform to, not change, applicable laws – a point confirmed by the take care clause.  Under the approach advanced by this article, the law of nations would be applicable unless displaced by a superior act of sovereign lawmaking.  That could be done only by a sovereign lawmaking body, which the President is not.  Part IV concludes, however, that the Constitution did not make the President subject to substantial judicial oversight in the interpretation and administration of the law of nations, for that would infringe the President’s executive power.

I.   The Framers and the Law of Nations


A.  The Framers’ Commitment to the Law of Nations


To begin with uncontroversial background, the constitutional generation in America recognized a set of international rights and duties they called the “law of nations.”  The Constitution’s text directly acknowledged this law: Article I, Section 8, gave Congress power to “define and punish … offenses against the law of nations.”  While the Constitution did not define the phrase, it invoked the Enlightenment conception of a system of rights and duties arising outside U.S. domestic law, from the nature of the international system, which was binding (at least in some senses) upon the United States and its citizens.  As Blackstone wrote:


[A]s it is impossible for the whole race of mankind to be united in one great society, they must necessarily divide into many; and to form separate states, commonwealths and nations; entirely independent of each other, and yet liable to a mutual intercourse.  Hence arises a third law to regulate this mutual intercourse, called “the law of nations”; which, as none of these states will acknowledge a superiority in the other, cannot be dictated by either; but depends upon the rules of natural law, or upon mutual compacts, treaties, leagues and agreements between these several communities.


Blackstone echoed a long line of Enlightenment writers such as Vattel, Bynkershoek, Wolff, Burlamaqui, Pufendorf, Grotius, and Rutherforth, among others, who described the legal relationships among nations and were well-known in eighteenth-century America.
  Some of these writers, including Vattel and Wolff,  explicitly called their subject “the law of nations,” and even those that did not use the phrase were commonly described as treating that subject.  Vattel’s Law of Nations (1758) “was unrivaled among such treatises in its influence on the American founders.”
  According to Vattel, “The Law of Nations is the science which teaches the rights subsisting between nations or states, and the obligations correspondent to those rights.”
  


The law of nations was no mere academic concept in the eighteenth century.  As Americans quickly learned after independence, it could be the subject of very practical diplomatic protests and threats from nations with which the United States needed to keep on good terms.  In 1784, for example, in a well-known incident, a private French citizen, Charles de Longchamps, assaulted French ambassador Marbois in Philadelphia.  France protested strongly, couching its objections as a matter of the law of nations, which, it said, guaranteed the ambassador’s safety.


American leaders not only acknowledged a law of nations, but took its directions seriously.  Concerns about complying with the law of nations appeared often in the discourse leading to the Constitutional Convention, and in the ratification debates.  A central concern was that the Articles’ Congress lacked power to enforce the law of nations.
  When France, for example, claimed violation of its law-of-nations rights in the Marbois incident, the Congress could do little more than refer the matter to the relevant state, Pennsylvania, and hope for the best.  Leaders such as Madison, Hamilton, Randolph and Jay thought this problematic, because failure to comply with the law of nations could damage national foreign policy – perhaps even leading to war – and thus should be brought under national control.


Early Americans viewed the Articles’ law-of-nations problems in tandem with parallel problems afflicting treaty obligations.  Like the unwritten law of nations, treaties were international obligations the national government owed foreign nations or individuals; leading writers and diplomats called treaties a branch of the law of nations.
  Because the Congress lacked treaty enforcement power, it could do little to prevent treaty violations.  Most prominently, states refused to accept obligations undertaken in the 1783 peace treaty with Britain.  The national government tried unsuccessfully to encourage state compliance; persistent violations soured relations with Britain throughout the Articles period, and frustrated efforts to conclude additional treaty arrangements.  As with the unwritten law of nations, treaty enforcement became a key argument for the new Constitution – often the two were discussed as part of a single argument.


As an initial step, we may conclude that the constitutional generation in America generally acknowledged a set of international rights and duties called “the law of nations” that arose outside U.S. law and regulated nations’ “mutual intercourse,” as Blackstone put it.  We can be satisfied that the Framers of the Constitution believed that compliance with this law was a duty of the nation and a key to successful foreign policy – notably absent from the Framers’ discourse is any sustained appeal to what we would call “realism” in international relations as a value superseding the requirements of the law of nations.  Their challenge, obviously, was to achieve an integration of the law of nations – written and unwritten – into the constitution of the new federal government that had eluded the drafters of the Articles.  The question, then, is how they accomplished that goal.


B.  Sources and Content of the Law of Nations


It is also appropriate to briefly sketch the eighteenth-century view of the law of nations, although any such summary is necessarily oversimplified.  Modern discourse often equates the eighteenth-century “law of nations” with what today we call “customary international law”: a body of law derived from the practices of nations which nations view as imposing legal obligations.  In this strictly positivist account, international law derives only from practice – it is  practice that makes law, and one could view the system as founded on tacit consent given by the participating sovereigns.


The eighteenth-century view was more complex.  The period lacked the commitment to positivism that characterized the next century and drove the foundation of nineteenth-century international law upon tacit consent.  As Vattel put it, “the law of nations is originally no other than the law of Nature applied to Nations.”
  Blackstone had said that the law of nations “depends upon the rules of natural law, or upon mutual compacts, treaties, leagues and agreements between these several communities.”  Leading law-of-nations treatises identified its principles with natural law in their very titles; Burlamaqui’s main work was “Principles of Natural and Politic Law,” and Vattel subtitled his Law of Nations “or Principles of the Law of Nature Applied to the Conduct and Affairs of Nations and Sovereigns.”


The overriding impulse in eighteenth-century law was not positivism (as in the nineteenth century) but rationalism.  Much of the idea, at least, was that just principles of international relations could be discovered through reason, from the nature and needs of the international system.  Christian Wolff called his 1748 law-of-nations work “The Law of Nations According to a Scientific Method”;
 as the title indicated, it was deductive rather than descriptive in methodology, deriving rules logically from universally-accepted first principles.  


Vattel, though a bit more complicated, also saw the matter primarily one of deduction from basic principles.  As Vattel described his subject at the outset, the law of nations is “that system of right and justice which ought to prevail between nations or sovereign states”;
 as he quoted Wolff, “the law of nations certainly belongs to the law of nature: it is, therefore, on account of its origin, called the natural, and, by reason of its obligatory force, the necessary law of nations.  That law is common to all nations; and if any one of them does not respect it in her actions, she violates the common rights of all the others.”
  “We must,” he declared, “apply to nations the rules of the law of nature, in order to discover what their obligations are, and what their rights: consequently, the law of Nations is originally no other than the law of Nature applied to Nations.”
  As a result, “we call that the Necessary Law of Nations which consists on the application of the law of nature to Nations.  It is Necessary because nations are absolutely bound to observe it….Since therefore the necessary law of nations consists in the application of the law of nature to states – which law is immutable, as being founded on the nature of things, and particularly on the nature of man….”
  This of course involved some difficulty of proof, but, Vattel said, he would “advance nothing as a principle that will not be readily admitted by every sensible man.”


Leaders of the constitutional generation in America echoed Vattel’s appeal to reason.  James Iredell said that “the only way to ascertain the duties which one nation owes another, is to enquire what reason dictates, that attribute which the Almighty has bestowed upon all mankind for the ultimate guide and director of their conduct.”
  James Wilson called it “the law of nature applied to states and sovereigns.”
  U.S. Supreme Court Justice Joseph Story wrote as late as 1822 that the law of nations “may be fairly deduced by correct reasoning from the rights and duties of nations, and the nature of moral obligation.”


Appeals to practice, though, played a larger actual role than Vattel’s theoretical discussion suggested.  Vattel himself admitted that his arguments were more persuasive if he could “show that the practice of nations is conformable to the principles laid down,” and as arguments developed appeals to the usual way of doing things carried significant weight.
  At another point Vattel described the system in part as resting on “certain maxims and customs, consecrated by long use, and observed by nations in their mutual intercourse with each other as a kind of law.”
  Blackstone emphasized this hybrid character in writing of “a system of rules, deducible by natural reason, and established by universal consent among the civilized inhabitants of the world.”
  And when Americans sought to put the law of nations into practice, reliance on custom became more pronounced.  As Jefferson later said, the “principles of the law of nations” were “evidenced by the Declarations, Stipulations and Practice of every civilized Nation.”
  At the risk of some oversimplification, one might say that practice was evidence of the natural state of nations.
 


In sum, the eighteenth-century law of nations had complex and not fully articulable foundations.  It mixed Enlightenment rationalism with older reliance on tradition and the already-rising ideas that became nineteenth-century positivism.  The upshot was that while some principles were well-accepted and understood at a level of considerable detail, others were not.  Indeed, its substantial foundation on rationalism meant that its rules were often not easily demonstrated.  As Blackstone wrote of determining natural law by reason:

And if our reason were always, as in our first ancestor before his transgression, clear and perfect, unruffled by passions, unclouded by prejudice, unimpaired by disease or intemperance, the task would be pleasant and easy; we should need no other guide but this.  But every man now finds the contrary in his own experience; that his reason is corrupt, and his understanding full of ignorance and error.

Not surprisingly, authorities frequently disagreed upon the right rule, and equally unsurprisingly, often appealed to practice (as well as reason) in support.  But since the system lacked an internal rank of priorities, it was hard, in such circumstances, to say who was right.


Lack of confidence in the clarity of the law of nations showed up, among other places, at the Constitutional Convention, in the drafting of the ‘define and punish’ clause.  As initially drafted, the clause gave Congress power to define and punish offenses on the high seas, and to punish offenses against the law of nations.  Gouverneur Morris proposed altering the language to make “define and punish” apply to both high-seas and law-of-nations offenses, because, he said, the law of nations was often “too vague and deficient to be a rule.”  The proposal was adopted, over James Wilson’s objection that purporting to “define” the law of nations for all the world would be presumptuous, producing the existing language.
  If Morris’ amendment really meant that Congress would attempt to settle for all times and places what the law of nations required, Wilson surely had a point.  But the more-practical Morris likely thought only that some body should authoritatively state the United States’ best thinking on the matter at the time, so the rule could be administrable in practice and supply a satisfactory guide for conduct.


At the same time, the vagueness of the eighteenth-century law of nations should not be overstated.  Some matters were quite clear – for example, in the general case, the immunity of ambassadors or the obligation of treaties.  As we shall see, some parts were thought easily suitable for resolution in court, without clarification by positive law.  That was so, in particular, in areas which might now seem like part of private transnational law rather than “public” international law, but which formed part of the law of nations, as broadly defined in the eighteenth century.  These included matters such as international commercial transactions, admiralty and maritime law, conflicts of law, etc., which regularly appeared in court. 


In sum, the eighteenth-century law of nations defies easy description.  It arose in part from reason and in part from practice; sovereign consent was sometimes important and sometimes not; it was both accessible and obscure. 

II.  The Law of Nations as Supreme Law


The Constitution’s Article VI declared that the Constitution, treaties and laws of the United States made up the “supreme Law of the Land.”  Modern debate asks whether today’s international law is (or “is like”) federal common law, on the assumption that modern federal common law is part of the laws of the United States, and thus part of supreme law – and (probably) binding on the President.
  This Part instead asks whether and how the Vattel/Blackstone “law of nations” became part of the “supreme Law” defined by Article VI.


A.  Incorporation by Statute or Treaty


Most obviously, the Constitution’s text gave Congress power to make rules derived from the law of nations part of supreme law by statute, under its “define and punish” power.  Congress could, for example, establish immunities of ambassadors by statute – which it promptly did in 1790.
  Further, in pursuance of its many foreign affairs powers, Congress could implement or incorporate provisions of the law of nations.  Congress could, for example, exercise its power to provide rules for the “Government and Regulation of the land and naval forces” to require the military to comply with the laws of war.
  In exercising its power over commerce with foreign nations, Congress could ensure that law-of-nations standards would be met in commercial interactions.  


This in itself accomplished a partial fix of the Articles.  The Articles’ Congress was for the most part not a legislative body: the subjects on which it could exercise anything resembling lawmaking power were much circumscribed, principally including the military, other national offices (of which there were not many) and the territories.  Even absent contrary state law, the Congress frequently could not provide rules enforcing the law of nations, as shown by the Marbois incident.  The Articles’ Congress could only appeal to the states to make law;
 the new Congress could make its own law.


The capstone of this system, though, and what truly set the Constitution apart from the Articles, was Article VI, which assured that any (constitutional) law Congress made was supreme law, both for all Americans, and (most importantly) for the states.
  With the combination of Article I, Section 8 and Article VI, the new national government would rarely, if ever, be in the position of being unable to force compliance with the law of nations when it wished (as it had been under the Articles), even over state objections.
  Further, all provisions incorporated in this way would become part of federal jurisdiction under Article III, Section 2,
 so a federal court could  insist upon their supremacy (though Article VI took the extra precaution of saying directly that state judges were obligated to respect supreme law).  And the President’s Article II, Section 3 duty to see that the “laws be faithfully executed” meant that Congress’ law-of-nations power, at least in most circumstances, would, if exercised, bind the President.


It is important to emphasize the extent to which even this modest result departed from the Articles.  As recounted above, under the Articles, the Congress largely lacked legislative power altogether; there was no provision making its acts supreme law, nor, in general, a federal court to enforce them.
  The Congress had treatymaking authority, but no provision established treaty supremacy, nor could the Congress enforce treaties.  The Articles’ critics complained largely about the absence of congressional power, in these respects and others:
 the textually evident provisions of Article I, Section 8 and Article VI directly responded to these criticisms.  


Article VI went a substantial step further, moreover, by including treaties, as well as statutes, as part of supreme law.  True, Congress’ Article I powers would likely allow it to implement most treaties by statute,
 but the Framers had particularly frustrating experiences with state treaty violations, and decided not to leave matters to Congress’ discretion.  Treaties, ordinarily, were made part of supreme law of their own force (and again a corresponding provision of Article III, Section 2 provided federal courts with jurisdiction to enforce them).  With respect to the written law of nations, then, Article VI specifically addressed the Articles’ structural defects by creating the “self-executing” treaty (and of course the treatymakers could incorporate unwritten law-of-nations standards into treaties, making them part of supreme law). 


In sum, the combination of Article I, Section 8 and Article VI provided an express solution for the Articles’ law-of-nations difficulties.  That does not mean, however, that this was the only solution.  The bare fact that Congress and the treatymakers had power to establish law-of-nations rules as supreme law does not in itself establish that this power was exclusive.  The key question, addressed in the next section, is whether Article VI went further, and made the law of nations “self-executing” in the sense of entering U.S “supreme law” of its own force, with the “defining” power of Congress and the treatymakers as a backup and tool for clarification in difficult cases.


B.  The Law of Nations as Supreme Law of Its Own Force



1.  Constitutional Text


While Article VI did not refer explicitly to the unwritten law of nations, it might have done so implicitly, because (as shown in Part I) the existence of such a law was a background understanding shared by most of the constitutional generation.  If the law of nations became part of Article VI’s “supreme Law,” even implicitly, we would expect it to be constitutionally binding in the same manner as treaties and statutes – upon the states, of course, but also upon the President.  The President’s executive power did not include the power to create or displace U.S. law, and Article II, Section 3 confirmed this by directing the President to “take care that the laws be faithfully executed.”  Whatever else these provisions meant, they surely meant that, in the ordinary case, the President was bound by the “supreme law of the land” – else that law would not truly be supreme.


The text of Article VI and its historical background, however, leave little basis to believe that it made the unwritten law of nations supreme law.  The relevant clause reads:


This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.


While not listed specifically, the unwritten law of nations could be included if it were considered part of the “laws of the United States made in pursuance thereof [i.e., of ‘this Constitution’].”  Whether or not the law of nations was within the category “laws of the United States,” though,
 the eighteenth-century law of nations was not made “in pursuance” of the U.S. Constitution.  As discussed, the Vattel/Blackstone concept of the law of nations, embraced by the constitutional generation, was that it arose outside of any single nation, partly from rational inquiry into the nature of the international system, and partly from longstanding practices among nations.
  It did not depend on following U.S. constitutional processes, and in most cases existed prior to and independently of the United States.


Even more conclusively, Article VI’s reference to “laws of the United States” was forward-looking: it applied to laws “which shall be made” (future tense), not those already made (mainly indicating, presumably, that ordinances of the Articles’ Congress did not automatically carry over into the new system).
  While the phrase “shall be made” standing alone is perhaps not inevitably cast in the future tense, its forward-looking meaning within Article VI is confirmed by Article VI’s treatment of treaties in the same sentence of the same clause. The supremacy of treaties was not exclusively forward-looking, but included treaties made by the Articles’ Congress: “Treaties made [past tense], or which shall be made [future tense]” became supreme law (an unsurprising result, since persistent state violations of the 1783 peace treaty  were much of what drove the Framers’ to include treaties in Article VI).
  Thus the reference to “laws of the United States which shall be made…,” incorporating only part of this phrasing, must have been stated only in the future tense.  As a result, supreme law consisted of treaties made from 1776 forward, but only “laws of the United States” made from 1789 forward.  


The law of nations, though, pre-existed the Constitution, in the Framers’ understanding; it would have made no sense to refer only to new parts of the law of nations – it was the long-established law of nations that the Framers were most concerned about following.  Moreover, the law of nations became applicable to the United States, in the Framers’ understanding, upon independence in 1776, not at some point after the Constitution’s ratification.
  Ambassadors’ immunities, for example, existed long prior to the Constitution, and bound the United States in the Articles period, as shown by the Marbois incident; even if one accepted that the law of nations was “made” on an evolving basis, such long-standing rules did not fit within the future-oriented phrasing of Article VI.  True, excluding the law of nations was not the main point of this language, but if Article VI was supposed to include the law of nations, it would not have been drafted in this way.


2.  Implications


Under this reading, the first and less-controversial implication is that international rights or duties conflicting with otherwise-constitutional federal statutes, or with the Constitution itself, would not impose obligations within the U.S. constitutional system.  That does not mean the right or duty did not exist, and individuals or foreign nations could complain of its violation.  But the violation would not be illegal or unconstitutional under U.S. law, because it would be subordinate to a contrary “supreme Law” under Article VI.  Thus Congress could by statute lift an ambassador’s immunity, or direct a naval blockade that did not recognize law-of-nations exceptions, or treatment of wartime prisoners contrary to the law of war.
  By Article VI, the statute would be supreme U.S. law; any contrary international right would not.  Article VI acted as a conflict-of-law rule,
 directing that, as a constitutional matter, anything within Article VI prevailed over anything outside it.


Second, and more controversially, state laws conflicting with the law of nations remained valid in the U.S. domestic system unless overridden by Congress or by treaty.  Put concretely and provocatively, a state could, for example, lift an ambassador’s law-of-nations immunity, and (assuming no applicable treaty or statute) the ambassador would have nowhere to turn in the domestic legal system.
  That conclusion may seem troubling, as it appears to echo the Articles’ discredited system, where this was a leading concern.  But it seems a consequence of leaving the law of nations out of Article VI.  If the ambassador’s immunity were protected by treaty, in contrast, a state law purporting to lift it would be challenged easily, and such a challenge would arise from Article VI: as the constitutional generation repeatedly said, it was treaties’ status as supreme law that enabled them to be enforced over contrary state law.  The unwritten law of nations – including ambassadorial immunity – lacked this status, and so it is the state law that prevails in case of conflict.


This point is clear enough for the states and their court systems – Article VI is the source of their constitutional obligations.  One might object, though, that the text did not oblige federal courts to apply state law.  Article VI, read literally, resolved conflicts between supreme law and non-supreme law; the law of nations and state law were two types of non-supreme law.  One might suppose that a federal court could enforce a law-of-nations rule, such as ambassadorial immunity, over a conflicting state statute, not because the Constitution required it, but simply because that seemed like good policy.
  Of course, the federal court could not command the state, since state entities would remain bound by state law under their constitutions and the federal court could not appeal to any law superior to state law; it could not, for example, order the state to stop a violation of ambassadorial immunity.  But perhaps federal courts could simply decline to enforce a state law contrary to the law of nations (for example, a state law subjecting ambassadors to suit).  


To reach this conclusion, one would need to say that the “judicial power” of Article III, Section 1 gave federal courts discretion not to enforce otherwise-applicable constitutional state laws with which they disagreed.  Although a possible reading of the text, substantial structural and historical considerations stand against it.  First, the founding generation explained Article VI as necessary to empower federal courts to override state law.  It emerged as an alternative to Madison’s more-sweeping proposal to give Congress a “negative” on state laws contrary to federal interests.
  Nothing in these discussions suggests that anyone thought federal courts already had a power to disregard state law.  In particular, including treaties in Article VI appeared to the Framers necessary to allow (not merely compel) courts to override state laws, such as the Virginia debt confiscations, that conflicted with treaties.  No one suggested that federal courts independently had this power.


Similarly, the ratification debates focused on Article VI as the provision by which federal courts could refuse to enforce state laws, a point emphasized by both critics and supporters.  In these debates anti-federalists showed much distrust of (one might even say paranoia about) federal courts, but there was no sustained objection that federal courts might have an open-ended power to ignore state law, untethered to Article VI.  Rather, Article VI, and the laws it made supreme, were the target of concern.  For example, “Brutus,” a leading anti-federalist writer, argued that federal courts might use the “reason and spirit of the Constitution” to “effect … an entire subversion of the legislative, executive and judicial powers of the individual states.”  He assumed, though, that courts would need to tie such judgments to the Constitution in some manner; he did not suggest that federal courts could simply refuse to enforce state laws on their own authority. 


Although one must be cautious, given incomplete records, to make silence stand for anything, here it seems highly suggestive.  A claim that federal courts need not apply state law seems difficult to limit to state laws contrary to the law of nations.  Rather, it would depend upon a broader claim that the federal courts’ judicial power allowed them generally to disregard state law.  That would sweep so broadly that objection in the ratification debates seems almost inevitable; it would effectively resurrect the “negative” defeated at the Convention, but in the hands of the distrusted federal courts instead of Congress, where states had some political power.  The better reading seems to be that the constitutional generation had a background assumption that ordinarily federal courts would apply the sovereign command of the applicable state in the absence of a constitutionally supreme command to the contrary.  As made clear by the Tenth Amendment, the states surrendered sovereignty only to the extent of the Constitution.  Federal courts refusing to enforce state laws derogated from state sovereignty, which they could only do if authorized by the Constitution.  The unadorned, and unremarked, “judicial Power” is a thin reed on which to rest such a claim.


Post-ratification practice confirms this view, in at least three respects.  First, Congress directed, in Section 34 of the 1789 Judiciary Act, that federal courts, in “trials at common law” should apply state law “except where the constitution, treaties or statutes of the United States shall otherwise require or provide.”
  If one views this provision as declarative of existing law – that is, as a legislative implementation of the supremacy clause – as modern commentators tend to agree,
 it confirms both that the clause was not understood to include the law of nations, and that the federal courts lacked power to ignore state law except on the authority of the supremacy clause.
  Second, there is no record, in the immediate post-ratification period, of federal courts refusing to apply a constitutional state statute on the ground of violating the law of nations (or any other non-constitutional ground).


Third, when this issue first reached the Supreme Court in Ware v. Hylton (1796), all Justices who considered the matter thought a state statute would prevail over a contrary provision of the law of nations.  Ware is best known as the first case in which the Court found a treaty to override state law under Article VI: significantly, in keeping with the understandings in the drafting and ratification debates, the Justices thought their power to override state law flowed from the treaty’s preemptive effect, established by Article VI.
  The Virginia debt confiscation statute at issue in Ware was also claimed to violate the law of nations, which (the British creditors argued) did not allow seizure of intangible property during wartime.  The Justices, while hardly sympathetic to Virginia and inclined to accept the claimants’ construction of the law of nations, thought the Virginia legislature’s sovereign command was definitive unless some constitutionally superior law could be found.  As Justice Chase put it, 

 SEQ CHAPTER \h \r 1It is admitted, that Virginia could not confiscate private debts without a violation of the modern law of nations, yet if in fact, she has so done, the law is obligatory on all the citizens of Virginia, and on her Courts of Justice; and, in my opinion, on all the Courts of the United States.  If Virginia by such conduct violated the law of nations, she was answerable to Great Britain, and such injury could only be redressed in the treaty of peace.

Justice Iredell agreed:

 SEQ CHAPTER \h \r 1I confess, therefore, that I agree entirely with the Defendant’s counsel in thinking, that the acts of the Legislature of the State, in regard to the subject in question, so far as they were conformable to the Constitution of the State, and not in violation of any article of the confederation (where that was concerned) were absolutely binding de facto, and that if, in respect to foreign nations, or any individual belonging to them, they were not strictly warranted by the law of nations, which ought to have been their guide, the acts were not for that reason void, but the State was answerable to the United States, for a violation of the law of nations, which the nation injured might complain of to the sovereignty of the Union.

Iredell went on to say that after ratification, Article VI – in particular the treaty clause – bound the state; but since he (unlike the rest of the Court) thought the treaty did not conflict with the statute, he would have upheld Virginia’s law.

Justice Cushing, while less expansive, appeared to agree with Iredell and Chase on the effect of the law of nations, and focused on the distinct, Article VI-driven effect of the treaty: “A State may make what rules it pleases; and those rules must necessarily have place within itself.  But here is a treaty, the supreme law, which overrules all State laws upon the subject, to all intents and purposes; and that makes the difference.”  The remaining Justices, Wilson and Paterson, considered only the effect of the treaty.  Wilson, at least, did think the confiscation violated the law of nations, and construed the treaty broadly on that ground, but did not object to the other Justices’ comments on the law of nations’ direct effect.


While not technically a holding (Iredell, who had been on the court below, expressed his views but said he would not vote unless the Court were evenly divided), the opinions suggest that the prevailing view did not accept the law of nations as part of supreme law of its own force, or that federal courts had authority to disregard constitutional state laws.  The early Court was not always reflective of constitutional consensus, of course, but its law-of-nations discussion in Ware did not provoke any contemporaneous commentary.
  Indeed, modern scholarship has not identified any case or commentary from the early period unambiguously giving the law of nations, standing alone, superior effect over state law as a constitutional matter.


In sum, Article VI provided a conflicts-of-law rule on two levels.  It assured that the sources of law within Article VI prevailed over sources of law not in Article VI.  And, as Bradford Clark has emphasized,
 it also assured that the sovereign law of the states would not be constitutionally displaced except by the sources of law it listed.


3.  Objections and Response


Objections to the foregoing reading arise mainly not from text, but from background understandings, and from the sheer implausibility of the Framers allowing states to violate the law of nations.  Perhaps, it is said, the superiority of the law of nations was so broadly assumed that it was not thought necessary to state it expressly.  The Framers surely thought the United States was subject to the law of nations, and owed a duty to obey it.  They presumably did not think this duty could be denied by any act within the domestic legal system.  When France asserted its ambassador’s rights, for example, it would not be sufficient in reply to point to some domestic act purporting to override them.  In this sense, the law of nations, or at least parts of it,
 was plainly “superior,” in that its rights and duties could not ordinarily be altered by the laws (or even the constitution) of a single country.  Quite a few statements of prominent framers, before and after ratification, embrace this view explicitly or implicitly.
  As Louis Henkin suggests, perhaps the law of nations became part of supreme law “automatically, tacitly” as “law of extra-constitutional origin.”


Relatedly, while the Framers likely believed that a sovereign had the ability to violate the law of nations, and may have believed that violations might sometimes be necessary, they surely thought such decisions should be taken at the national level.  State violations of the law of nations bedeviled national foreign policy under the Articles, and the framers repeatedly emphasized the need to unify foreign policy – including administration of the law of nations – at the national level.  As a result, even if the text does not strictly accomplish this result, adopting it in modern interpretation is (it is said) consistent with the framers’ general design and with the logical and practical imperatives of federalism.


These claims are undoubtedly true to some extent, but tell only half the story.  The framers did think that the law of nations existed outside of and largely beyond the reach of domestic law.  They did think that compliance was important, and that responsibility for compliance should be concentrated at the national law, in contrast to the dysfunctional system of the Articles.  But that does not mean they thought law-of-nations obligations were automatically replicated in domestic constitutional law.  To the contrary, they knew that this had not been the system of the Articles, in which the states had not viewed the obligations of the law of nations as automatic and in which the national government, lacking delegated power over the law of nations, had no power of enforcement.
  


In particular, the suggestion that the law of nations entered supreme law implicitly, as part of a background understanding, is belied by Article VI’s treatment of treaties.  Blackstone, Vattel and other foundational writers placed the obligation of treaties on the same plane as the unwritten law of nations.  Under the Articles, the written law of nations – treaties – and the unwritten law of nations had a similar status, and created parallel problems.  Both were obligations the national government owed to other nations, but which it lacked power to enforce.  Indeed, American leaders referred to them in parallel, complaining about the Congress’ lack of power over treaties and the law of nations.
  In many respects, for the founding generation the written and unwritten law of nations were two aspects of the same problem.


Yet Article VI shows that the framers did not treat treaties and the unwritten law of nations in parallel when it came to drafting the Constitution.  Article VI solved the problem for treaties by including them specifically as supreme law.  Commentary from the time confirms that this was viewed as an operative rather than a declaratory provision: it was Article VI, the commentary said repeatedly, that made treaties supreme law (and some anti-federalists opposed it on that ground).
  The drafters had no trouble including the law of nations, specifically, in Article I, Section 8; surely they could easily have included it by name in Article VI as well.  The lack of a parallel reference to the unwritten part of the law of nations in Article VI, despite its parallel status, and parallel structural difficulties, under the Articles, indicates a deliberate decision to treat it differently from treaties.  The constitutional generation thought the constitutional status of treaties had to be declared in Article VI.  Given that the written and unwritten law of nations were in many senses two parts of a whole, it is hard to imagine how the framers would have thought the unwritten law of nations entered supreme law implicitly (or that states would accept it as supreme without specific direction), while the written law of nations – a more definite and arguably more important set of commitments – had to be inserted explicitly.  Rather, lack of parallelism suggests that the unwritten law of nations would enter supreme law on a different track.  A different track was supplied in Article I, Section 8, which assured that, even though the unwritten law of nations was not supreme law of its own force, it could be made supreme law by congressional action (thus solving the Articles’ problem in another way).


Lacking complete records, we can only speculate as to why the Framers would treat treaties and the unwritten law of nations differently, but we can find some sound basis for speculation.  Morris’ comments at the Convention, proposing an amendment to give Congress power to “define” as well as “punish” offenses against the law of nations, suggest a possible answer: the unwritten law of nations was, he said, often too vague to form rules of conduct.
  While some treatise writers, and later judges, overstated the clarity of the eighteenth-century law of nations, its derivation confirmed its openness to multiple interpretations.  Though founded to some extent on practice and tradition, it also owed much to reason and deduction from natural principles, which necessarily precluded it from being comprehensively and definitively established.
  Moreover, even to the extent the law of nations rested on practice, that practice would often be hard to discover or apply.  The drafters thus may have believed that the unwritten law of nations needed congressional definition before it should be treated as supreme law, whereas they likely thought the obligations of treaties, being written, were more definite and suitable to be supreme law in themselves.


This structural concern becomes stronger if one takes into account material competing considerations.  States were jealous of their sovereignty.  The idea of “self-executing” treaties, a consequence of Article VI, produced a firestorm of criticism, particularly in the key state of Virginia.  The Virginia Federalists backpedaled so hard that they almost ending up denying the effect of the provision; they sought to diminish its importance by maintaining – perhaps disingenuously – that Congress as a whole would usually be involved, directly or indirectly, before a treaty became fully effective.
  Further, key Anti-federalists such as “Brutus” distrusted the whole institution of the federal judiciary, which they viewed as threatening to state sovereignty merely on the basis of its power to expound the (written) Constitution.
  Constitutionally subjecting states to a “self-executing” but ill-defined law of nations – to be expounded by the distrusted federal judiciary – likely would have proved quite unpopular.  Incorporating the law of nations into Article VI would have placed the ‘defining’ power, in the first instance, in the federal courts, with the states being obliged to seek relief from Congress in the event of judicial overreach.  Reversing the procedure – that is, placing the ‘defining’ power only in Congress or the treatymakers by leaving it out of Article VI – gave the states the “political safeguards of federalism” built into the federal legislative system.


We must also keep in mind that, even leaving the law of nations out of Article VI, the Constitution’s system was a far cry from the Articles.  If states created diplomatic troubles by infringing ambassadors’ immunities, or otherwise violating the law of nations, Congress could use its Article I, Section 8 “define and punish” power to solve the problem, as it did in the 1790 Crimes Act, or the treatymakers could incorporate law-of-nations obligations into preemptive treaties, as refelcted in Ware.  This could not be done under the Articles, and merely making this change was all most critiques of the Articles called for.  Madison, for example, argued that Congress must be given the power to enforce the law of nations
– exactly what was done by Article I, Section 8.  It is far from clear that anything more was thought necessary, and there were material reasons – both structural and practical – not to go further.


In sum, a very serious choice had to be made as to how the law of nations entered supreme law, particularly from the perspective of federalism.  Article VI’s text and contextual background suggests that the framers deliberately chose one route – self-execution – for the written law of nations reflected in treaties, and another – definition by Congress – for the unwritten law of nations.  One gave federal judges the power of implementation in the first instance (as reflected in Ware), subject to a check in the case of overreaching only through subsequent action of Congress.  The other made Congress the initiator, making “political” federalism protections embedded in the legislative structure primary rather than reactive.  Put another way, under one system the states’ main risk was overreaching by federal judges; under the other, it was overreaching by Congress.  One cannot use the Framers’ general attachment to the law of nations, undisputed though it is, to chose between them – especially when the text points strongly in one direction.


4.  Conclusion: Federal Common Law Revisited


The foregoing discussion casts an different light upon the modern debate over whether international law – our modern version of the law of nations – should be treated as (or as “like”) modern federal common law for supremacy purposes.  Whatever the merits of supreme federal common law made by federal judges as an original matter,
 its modern claim to authority is that it is needed to implement the federal system in areas of unique federal interest.
  In other words, it claims authority from the purpose and intent of the federal system and the framers’ design.  The argument here shows, though, that with respect to the law of nations, the framers’ design was to give Congress, or the treatymakers -- not other actors and particularly not the federal courts -- the power to give supremacy to the law of nations.  That decision was grounded in federalism, concern for state sovereignty, and concern over judicial overreaching on the basis of an imprecise body of unwritten law.  For federal courts to adopt the law of nations generally as supreme federal common law would alter a basic allocation of power made by the Framers.  That is not to say that the original design should determine modern results, but it does suggest, perhaps more strongly than other formulations, that the modern claim to international law supremacy (in the Article VI sense), even if phrased in terms of “federal common law,” is difficult to justify on the basis of the original design.

III.  The Law of Nations and the Judicial Power


If the law of nations was not made part of supreme law by the historical meaning of the Constitution’s text, as the previous section suggests, and thus was not a constitutional obligation on state or federal legislatures, one may be tempted toward the opposite view: that the law of nations was not made a constitutional obligation of any domestic actor until incorporated into U.S. domestic law by a constitutionally-authorized body.  That is, while the first view sees the law of nations as implicitly adopted into the U.S. constitutional system, this second view thinks it entirely separate.  Any binding effect the law of nations could have domestically would come from voluntary acts of incorporation by domestic actors, at the federal level under Article VI, or at the state level through the states’ constitutional processes: in other words, contrary to Paquete Habana, in the original design international law was not part of our law, unless some domestic-law act made it so.  


This conclusion, though, encounters difficulty with some post-ratification commentary.  Edmund Randolph said as Attorney General in 1792:  “the law of nations, although not specially adopted by the Constitution or any municipal act, is essentially a part of the law of the land.”  Hamilton, in his 1793 Pacificus essays, also called the law of nations “part of the law of the land” as did another early attorney general, Charles Lee, and several key judicial figures: Jay, Wilson, and Iredell.
  These isolated comments should not be enough to carry the day: it is not clear what they meant; they may have been idiosyncratic views, and were made after the ratification by members of the executive or judicial branches, with an eye to enhancing judicial or presidential power.  They are, though  enough to cast doubt upon the complete disjunction between the law of nations and the domestic system.  


One way to approach the matter is to pose what may seem like a distinct question:  can federal courts, on their own authority, decide claims according to the law of nations?  The question is important, because if they can, it would suggest that the law of nations is, in some sense, law within the U.S. domestic legal system.  Put another way, it would suggest that individuals owe some duty to the law of nations within the constitutional system, even though legislatures do not.  That might provide an explanation for the Randolph/Hamilton comments, and would seriously undermine the supposition that, absent Article VI incorporation, the law of nations is wholly distinct from the constitutional system.  To be clear, this discussion addresses claims not in conflict with state law; although the prior section concluded that state law ordinarily prevails absent a constitutional command, often state law will not itself take a substantive position on a matter.


A.  Sosa v. Alvarez-Machain and the Law of Nations as a Rule of Decision


The issue can be framed using a hypothetical based on the Supreme Court’s recent decision in Sosa v. Alvarez-Machain (2004).
  Alvarez, a Mexican citizen, claimed that Sosa had kidnapped and detained him in Mexico at the behest of American authorities, supposedly in violation of international law, and brought a civil suit for damages in U.S. federal court.  Arguably no federal law authorized Sosa’s action, and no substantive state law had any bearing on the matter.  (To simplify, assume for hypothetical purposes that the defendant is a U.S. citizen, so that the court has diversity jurisdiction under Article III, Section 2; in the actual case, Sosa was a Mexican citizen, raising a jurisdictional issue it would be best here to avoid).
  Simply stated, the threshold question is whether federal courts can use international law as a basis for a judgment (a “rule of decision”)
 between the parties.


In the nineteenth century, most everyone today agrees, federal courts applied the law of nations to decide at least some types of private cases, even though it was not then understood as supreme law under Article VI.  In Professor Bradford Clark’s phrase, “In essence, the law of nations operated as a set of background rules that courts applied in the absence of any binding sovereign command to the contrary.”
  This was part of a broader idea of  “general” common law applied by federal courts, as confirmed near mid-century by the Supreme Court in Swift v. Tyson (1842), under which “state and federal courts appeared to be jointly administering a customary body of rules common to many jurisdictions” but not originating from any particular sovereign.
  As Clark elaborates:


During the so-called Swift era, federal courts claimed the right to exercise independent judgment to determine the content of an ever-expanding list of general common-law doctrines, including commercial law, punitive damages, property and torts.  In these areas, federal courts were free to disregard state court decisions with which they disagreed and apply their own conceptions of the law.


Under this system, it would seem likely that a federal court could hear Alvarez’ law-of-nations claim (so long as it had jurisdiction).  If there was no “binding sovereign command to the contrary” (as Alvarez claimed), the law of nations could supply a rule of decision even if not formally adopted into state or federal law.  Of course, this depended upon the law of nations supplying a judicially-administrable rule creating rights among the parties to the suit; in Sosa itself, the Court concluded that there was no such rule.  If there had been, though, the Swift system would seem to allow the court to apply it.
  And that in turn would seem to provide a basis for Paquete Habana’s observation that international law is “part of our law” (in the sense of being cognizable by courts), and at least suggest that it might have been part of Article II, Section 3 as well.


One cannot place much weight solely upon nineteenth-century practice, though, because the Supreme Court famously overruled Swift in Erie R.R. v. Tompkins (1938), holding that Swift adopted an unconstitutional view of the power of federal courts.  As Erie put it, “the common law so far as it is enforced in a State …. is not the common law generally but the law of that State existing by the authority of that State”; as a result “except in matters governed by the Federal Constitution or Acts of Congress, the law to be applied in any case is the law of the State.”
  On its face, Erie appears to foreclose claims that the law of nations could be a rule of decision in U.S. domestic courts, unless adopted by state or federal law – in effect, overruling not only Swift, but also Paquete Habana’s celebrated aphorism.
  This requires a re-examination of constitutional first principles, to see if the historical practice can be reconciled with Erie’s conclusions (and if not, which should prevail).


B.  The Original Meaning of the “Judicial Power”


The vesting of “judicial Power” by Article III, Section 1 gave federal courts their power to act.   Nothing else in the Constitution could have granted federal courts authority to decide cases under the law of nations, or indeed to take any binding action with respect to litigants.
  The “judicial” power (like its counterparts “legislative” and “executive”), not being elaborated, must have referred to the traditional activities associated with that phrase in the eighteenth century – here, the ordinary powers and duties traditionally held and exercised by courts.
  When the Court in Erie said that federal courts lacked power to apply law other than state or federal sovereign commands, that was (implicitly) a claim about the extent of the power granted by Article III, Section 1.  The question thus becomes: did the eighteenth-century understanding of the “judicial” power include the power to decide claims according to the law of nations?
  


This question is distinct from the question whether a federal court would have jurisdiction to decide a case brought under the law of nations.  Article III, Section 2 gives federal courts limited jurisdiction, covering nine categories defined by subject matter or by the parties in the case.
  It is easy to imagine a law-of-nations claim falling within one of these categories – for example, admiralty, or cases affecting ambassadors.  In the Sosa-inspired hypothetical above, a federal court would have jurisdiction because the suit is between a U.S. citizen and an alien, one of Article III, Section 2’s categories.
  Once the case is within the court’s jurisdiction, though, it is a separate question what law to use; this turns on what law the court has power to apply, and in the case of federal courts that is a matter of  Article III, Section 1, not Section 2.


Just because a claim falls within the court’s jurisdiction does not mean the court has judicial power to decide the case according to any law that catches its fancy.  The judicial power allows only appropriate law to be used.  Absent statutory authorization, a federal court presumably could not, for example, decide a claim under biblical law, even if it had Article III, Section 2 jurisdiction over the parties; biblical law is not an appropriate rule of decision for federal courts (even leaving aside the Establishment Clause).  Even though, as Blackstone records, biblical law was a kind of law recognized in some senses in the eighteenth century,
 it was (in general) not a type of law falling within the traditional authority of courts, and so was not incorporated within Article III, Section 1’s “judicial Power.”
  But the bare phrase “judicial Power” does not in itself supply any answers: as with the specific case of biblical law, its scope can always be ascertained only by reference to the traditional powers of courts.  The question, then, is whether eighteenth-century courts traditionally used the law of nations to decide cases within their jurisdiction, such that we may conclude that Article III, Section 1 incorporated the practice into the “judicial Power.”


As Blackstone explained in familiar terms, the English “municipal” (domestic) law applied by its courts consisted principally of statutes (passed by Parliament) and common law (unwritten traditional rules developed principally by judges).  Together these comprised the “law of the land,” which typically provided the rule of decision for English courts.  Blackstone also said that the law of nations, although arising in a distinct way, was a part of the common law of England, in words later echoed by Randolph: “the law of nations (whenever and question arise which is properly the object of it’s jurisdiction) is here adopted in its full extent by the common law, and is held to be part of the law of the land.”
  As he elaborated: 

Thus in mercantile questions, such as bills of exchange and the like; in all marine cause, relating to freight, average, demurrage, insurances, bottomry, and others of a similar nature; the law-merchant, which is a branch of the law of nations, is regularly and constantly adhered to.  So too in all disputes relating to prizes, to shipwrecks, to hostages, and ransom bills, there is no other rule of decision but this great universal law, collected from history and usage, and such writers of all nations and languages as are generally approved and allowed of.

As a result, “in civil transactions and questions of property between the subjects of different states, the law of nations has much scope and extent, as adopted by the law of England. . . .”
  Blackstone also identified at least three “offenses against the law of nations” that apparently could be brought before English courts, as criminal matters, without statutory authority: violations of safe conducts, violations of ambassadorial immunity, and piracy.  These were covered by statute in Blackstone’s time, but he thought there was (or had been) a cognizable common law associated with each as well.
  


To some extent, at least, this was solidly reflected in practice.  As discussed above, the eighteenth-century law of nations included not only what we would think of as “public” international law rules governing the interactions of sovereigns (such as the laws of war), but also rules addressed to purely private interactions among citizens of different nations: matters such as choice of law rules, enforcement of judgments, injuries arising on the high seas, etc.  Some broader formulations included the “law merchant” – that is, a common law of transnational contracts that arose from international (rather than merely English) custom and practice.  English courts used these rules as rules of decision, without seeming to require statutory authorization, as they did ordinary rules of common law.  This  also occurred in cases that we would consider public law controversies.  In a key and often-cited opinion, Triquet v. Bath (1764), for example, Lord Mansfield decided a question of ambassadorial immunity under the law of nations, stating that “the law of nations, in its full extent was part of the law of England.” 
  


It is unclear how far one can go with this conclusion, because Blackstone did not make clear the full range of interactions between the law of nations and English courts.  For example, it appears that treaties typically did not provide a rule of decision in English courts, as they were seen as promises among sovereigns rather than legislative acts.
  The extent to which this might be true of other aspects of the law of nations remains obscure.
  Nonetheless, we can say with some confidence that English courts thought their judicial power allowed them to decide cases of individual rights according to the law of nations, at least in some instances.  Although it involves a certain amount of speculation, there is reason to believe that an English court could have entertained a suit of the type Alvarez brought under the law of nations: it would not have been that different from a suit initiated by, say, a diplomatic agent whose immunity was violated without authorization by a low-level official, as in Triquet v. Bath.


In early America, state courts between 1776 and 1789 thought that, at least in some cases, they could decide cases based on the law of nations, which they said (following Blackstone) was part of their common law.
  The Articles’ Congress established a federal court to hear prize cases, directing that court to decide matters according to the law of nations.
  Thus the constitutional generation would have understood the law of nations not merely as an abstraction, but as something that could, in appropriate circumstances, be used as a rule of decision by courts.  Most likely, they thought of it – as Blackstone described – as an element of common law, which they surely expected courts to apply.

This background suggests that the “judicial power” of Article III, Section 1 included the power to use the law of nations as a rule of decision, assuming jurisdiction under Article III, Section 2 and no contrary sovereign law.  Of course, if the law-of-nations rule conflicted with “supreme” law, it would be outside the judicial power by the plain command of Article VI.  And, as discussed above, the judicial power also likely did not extend to overturning the plain sovereign command of a state other than under authority of a “supreme” law – by the Tenth Amendment and a negative implication of Article VI, and as Chase and Iredell found in Ware.
  The Sosa-based hypothetical, though, assumes no contrary substantive law, and thus seems within the traditional judicial power.


Reading the “judicial Power” in this way conforms with the rest of Article III.  Two of the nine categories of jurisdiction in Article III, Section 2 involved mostly disputes  arising under the law of nations.  Many admiralty and maritime disputes, occurring on the high seas, would be beyond the normal reach of state law, and were understood to depend upon the law of nations.
  If federal courts lacked judicial power to use the law of nations as a rule of decision, this grant of jurisdiction would have been odd, because federal courts would have lacked a rule of decision, even though they had jurisdiction.  Similarly, the grant of jurisdiction over cases involving ambassadors seemed to assume a law of nations authority.  As revealed by the Marbois incident, the problem here was that state laws might not afford ambassadors enough substantive protection.  Giving federal courts jurisdiction over such cases did not provide much of a solution if federal courts still depended on state law for a rule of decision.  Yet the framers obviously thought this was a key grant of power, since they assigned it to the Supreme Court’s original jurisdiction.
  It is hard not to conclude that they thought the Court, in deciding such cases, would (in the absence of statutory law) use the law of nations, which had extensive protections for ambassadors.


This reading of Article III, Section 1 is consistent with post-ratification views.  First, it is suggested by the Judiciary Act of 1789, as the Supreme Court came close to recognizing in Sosa.  Section 9 of that Act (now sometimes called the Alien Tort Claims Act (ATCA)), gave federal courts jurisdiction over tort claims brought by aliens for violations of treaties or the law of nations.  In Sosa, the Court struggled to convince itself that the ATCA, which it admitted addressed only jurisdiction, nonetheless authorized the law of nations as a rule of decision in Alvarez’ suit.  As should be obvious from its language, the ATCA does not authorize anything with respect to rules of decision, which are distinct from the question of jurisdiction.  But the ATCA shows the 1789 Congress’ understanding that federal courts could use the law of nations as a rule of decision in the absence of contrary sovereign commands.  As the Court rightly said in Sosa, the ATCA makes no sense without this background understanding – otherwise, how did Congress think federal courts would decide ATCA cases? – but the absence of authorizing language shows that Congress thought courts already had that authority.  As discussed above, it could only come from Article III, Section 1, combined with the historical understanding that courts used the law of nations as a rule of decision in default of positive sovereign commands.


This view of Section 9 accords with Section 34 of the same Act, establishing rules of decision in federal court.  Under Section 34, “the laws of the several states, except where the constitution, treaties or statutes of the United States shall otherwise require or provide, shall be regarded as rules of decision in trials at common law in the courts of the United States in cases where they apply.”
  As discussed, this confirmed the constitutional implication that federal courts could displace state law only by reference to the sources of supreme law listed in Article VI.
  But Section 34 acknowledged that there would be situations in which state laws did not “apply” – and assuming no federal supreme law applied either, left open the ability of courts to draw on other traditional sources as a rule of decision.


That approach was quickly reflected in practice, most notably in admiralty cases.  As a federal district court found as early as 1792, a court of admiralty “determines … according to the laws of nations”  -- a point soon noted in the Supreme Court without much discussion in Glass v. The Betsey (1794) and Talbot v. Jansen (1795).
  Admiralty was an obvious case for this development, as state law simply did not extend to disputes about captures on the high seas.  Appeal to the law of nations did not arise, though, uniquely in admiralty.  Attorney General Randolph’s 1792 opinion relied on the law of nations to decide matters of ambassadorial immunity not covered by statute, and in this context made his observation that the law of nations “although not specifically adopted by the constitution or nay municipal act, is essentially a part of the law of the land.”
  In context, it seems clear that he meant it could be a rule of decision in federal court.  Subsequent attorney general opinions in 1795 and 1797 similarly looked to the law of nations as providing a rule of decision respecting claims arising from illegal armed attacks on other nations’ colonies (which were not part of admiralty jurisdiction).


Although they must be treated with more caution, statements associated with the neutrality proclamations of 1793-94 offer further support.  Attempting to maintain neutrality in the war between Britain and France, the Washington administration directed prosecutions of Americans who aided the French war effort.  Although opposition papers disputed whether this was constitutional, most judges considering the matter (including leading figures such as Iredell, Jay and Wilson) thought the law of nations, of its own force, could be the basis of prosecution in federal court, as apparently did Secretary of State Jefferson and Attorney General Randolph.
  In this context, all of these leading figures said something to the effect that the law of nations was part of the law of the land.


The neutrality prosecution statements require qualification, because the matter afterward became entangled by a bitter partisan  dispute over the constitutionality of common law crimes, ignited by the sedition prosecutions of the Adams administration.  A divided Supreme Court ultimately decided, in United States v. Hudson (1812), that Article III’s judicial power did not extend to crimes not defined by statute; without much explanation, in United States v. Coolidge (1816), it specifically applied that rule to common law crimes arising from the law of nations (as in the neutrality proclamations).
  The textual basis of these decisions was unclear – and they may have been incorrect (Story and apparently Marshall thought they were).
  But certainly a substantial faction supported them, and at least Jefferson and Randolph appeared to renounce the positions taken earlier in the neutrality cases.


Nonetheless, the argument against the prosecutions was not that the law of nations was outside U.S. domestic law, but that federal courts lack judicial power over crimes not defined by statute (whether domestic crimes as in Hudson, or international crimes as in Coolidge).
  Despite the common-law-crimes controversy, federal courts continued to apply the law of nations as a rule of decision in civil cases.  Indeed, that practice accelerated without any discernable opposition after Hudson.
  


More broadly, this view of federal judicial power accorded with widely-held views about private interstate and transnational rights.  Many people in the early post-constitutional period thought of the common law, at least in some respects, not as the law of any particular state, but as part of a “general” law applicable to the United States as a whole.  This “general” law, they supposed, did not apply to purely local matters (which were decided according to the common law of the particular states), but it did apply to national matters, including for example many disputes between citizens of different states.  Although this “general” law was not part of Article VI’s supreme law (for many of the same reasons that excluded the law of nations), it could (they thought) be applied as a rule of decision by federal courts when they otherwise had jurisdiction.  It would make sense, of course, to think of the law of nations as part of this “general” law, because the law of nations had long been understood as part of common law, and it was surely “general” rather than local in nature.  On this basis, courts in the immediate post-ratification period applied rules in fields such as conflicts of law, enforcement of judgments, maritime law, and prize as aspects of a “general” law, not as derived from or authorized by any particular state or federal law.  Although not entirely free from controversy, this view gained common acceptance, and ultimately became part of the system confirmed by the Supreme Court in Swift v. Tyson; but as Professor Fletcher has demonstrated, Swift appears merely to have built upon an understanding that arose much earlier.


Significantly, this is all Justice Gray was claiming in Paquete Habana.  Because the incident occurred either on the high seas or in Cuban waters, and involved the U.S. military, it is quite unlikely that any state law applied to the matter.  Assuming (as Gray did) that there was no contrary federal sovereign command, it was open to his court to apply the law of nations as a rule of decision, in exactly the way courts had done in the late eighteenth century.  And, in respect of the powers of the court, Sosa was almost exactly parallel to Paquete Habana.


In this account, then, the Swift approach, at least to the extent it encompassed truly transnational matters not affected by contrary state law, seems consistent with the best reading of Article III, Section 1, and with traditional practices not just of the nineteenth-century, but both pre- and post-ratification practices of the eighteenth.  It is important to note, though, because of its later relevance in Erie, that Swift itself pushed matters at least two steps further – steps not be so easily defended (and are not relevant to either Paquete Habana or Sosa).  First, Swift claimed authority for the federal courts to contradict state court conclusions with respect to general common law, which created substantial tension with Ware.  Swift claimed, not entirely convincingly, that these state court decisions did not (and could not) represent sovereign commands, but only the state court’s best effort at discovering the general law, which the federal court was free to second-guess.
  Second, although Swift itself apparently arose under a part of the law of nations (the law merchant), related cases applied its framework to purely domestic law disputes, creating a “general” common law based not on an external source (as the law of nations was) but apparently on not much more than what the federal court thought the law ought to be.
  These two claims came under direct attack in Erie, to which the next subsection turns.


C.  The Implications of Erie


In Erie, the Court overturned Swift, threw out the whole idea of “general” common law, and declared that “except in matters governed by the federal Constitution or by Acts of Congress, the law to be applied in any case is the law of the State.”
  Although the Court did not put it exactly this way, in textual terms Erie in effect decided that the “judicial Power” did not allow federal courts to decide non-statutory cases other than in accordance with the common law of the applicable state.  If Erie is right as a matter of the Constitution’s historical meaning, it casts doubt on the previous conclusions about the status of the law of nations.  Read literally, Erie appears to compels federal courts, in the absence of superior federal law, to ask whether the relevant state law has adopted the law of nations, and use it as a rule of decision only in the way and to the extent that a state court would.  Erie, on this reading, is the antithesis of Paquete Habana: international law is not part of our law unless some sovereign act makes it so, and Alvarez’ claim in Sosa (and the prize claim in Paquete Habana) would depend on finding a specific federal or state act incorporating the law of nations.


On its facts, Erie had nothing to do with the law of nations: it was a domestic law case involving liability for a railway accident in Pennsylvania.  Pennsylvania law appeared to give the railroad a defense because the injured party was trespassing on railroad property; the lower federal court, with diversity jurisdiction, declined to follow the state rule.  If Pennsylvania’s rule had been statutory, that would have exceeded the court’s power, under the Chase/Iredell position in Ware: the federal court is bound to apply state statutory law, as a sovereign command, in the absence of superior federal law (there was none in Erie).
  Invoking Swift, the lower court assumed that since the state rule was a common law rule, and concerned matters not purely local, the issue involved “general” common law upon which the federal court was free to disagree.


Writing for the Supreme Court, Justice Brandeis reversed by abandoning the concept of general common law.  According to Brandeis, the state common law rule was as much a state sovereign command as a statute would be, and was entitled to the same force.  As he put it, “Whether the law of the state shall be declared by its Legislature in a statute or by its highest court in a decision in not a matter of federal concern. … The common law so far as it is enforced in a State … is not the common law generally but the law of that State existing by the authority of that State.”
  As a result, Pennsylvania’s liability rule bound the federal court as surely as if it had been contained in a statute.  Swift erred in thinking that states, in announcing common law rules, were engaged in a quest to discover some “transcendental” law that existed outside and independent of the state.  If there was such a quest, perhaps state courts and federal courts could participate on equal terms (which is what Swift held); but this depended upon an idea of common law that Erie emphatically rejected.


Although there is no need here to explore the subject conclusively, Erie’s specific result seems conformable to the Constitution’s original meaning.  The fully-articulated idea that federal courts are bound by state sovereign commands in the absence of Article VI supremacy dates at least to Ware in 1796, and seems implicit in the constitutional structure and background.  State courts may have thought of themselves as declaring the sovereign (common) law of their state, as surely as their legislatures did, even in the late eighteenth century.  State common law decisions diverged rapidly from each other, and from English common law, starting at the earliest foundation of the nation, quickly producing thirteen separate systems.
  The idea of a “general” law common to all the United States had obvious fictional elements even in the 1790s, and was stoutly resisted by Jeffersonians as part of their opposition to common law crimes.
  And, whatever the view in the eighteenth century, state courts increasingly thought of themselves as “making” law by Erie’s time.  It seems right, for example, that in Erie, the state court saw itself as developing rules for Pennsylvania, not “finding” a general law in the abstract, just as Brandeis said.  If that was the case, the Ware principle (which we have taken to reflect the text’s historical meaning) points directly to Brandeis’ conclusion.


If this is all Erie had said, it would have little impact on cases like Sosa, where there was no contrary state sovereign command.  To be sure, the lack of a liability rule is often, in itself, a sovereign command that the conduct at issue be permitted.  But in other situations, it may simply show that the sovereign is indifferent, or at most that the sovereign does not wish its courts burdened by such claims; that presumably was the situation in Sosa.  (Similarly, a sovereign rule proscribing certain conduct may or may not conflict with a rule from another source that also proscribes the conduct; depending on the circumstances, one might think the sovereign intended its rule to be exclusive, while under other circumstances it might not always exclude complementary rules).
  If Erie meant only to extend the Ware rule to conflicts with state judicial decisions, as well as statutes, it would not apply where no substantive conflict existed.  As a result, it would not upset much of the law-of-nations caselaw of the eighteenth and nineteenth centuries (including Paquete Habana), nor suggest that federal courts lacked power to apply the law of nations in the absence of conflict.


Erie on its face seems to reach much further, however.  Going beyond the idea of conflicting law, Brandeis advanced the broader proposition that there is no possible source of law other than state law or federal law, meaning that the absence of these sources means that no cognizable rule of decision exists.  As he put it, quoting a prior dissent by Oliver Wendell Holmes: “Law in the sense in which courts speak of it today does not exist without some definite authority behind it”; thus it is “fallacy” to believe that “there is a transcendental body of law outside of any particular States but obligatory within it unless and until changed by statute.”  As a result, all law was state law, unless superseded by federal law.
  If this view extended to law-of-nations cases, Alvarez would lose (absent congressional authorization of his suit), not because his claim conflicted with state law (it did not), but because it was not supported by state law.  This is a stronger claim about the limits of Article III, Section 1 than would be supported by Ware, or was necessary in Erie.


Brandeis appeared to derive his conclusion from a metaphysical claim about the nature of law.  Following the great nineteenth-century English legal philosopher John Austin, Brandeis and Holmes insisted that all law depends upon the existence of a sovereign command; anything else simply is not “law,” whatever it may call itself.  Common law, in Austin’s thinking, could be understood only as judges making law on the authority of the sovereign, not “finding” or “applying” a body of rules existing outside any sovereign.
  Austin’s positivist view of law implies the Holmes/Brandeis conclusion that all law in the United States must be either state or federal, as law must come from some sovereign and there is no other sovereign authority; it rejects the idea of a “general” law common to and developed by multiple courts and sovereigns – not merely in the case of conflicts, but under any circumstances.


One might argue that none of this applies to international law, which is a body of rules that does not come from a single sovereign.  No issue of international law was presented in Erie, and requiring a positive enactment at the state or federal level to bring international law within the domestic system creates material tension with Paquete Habana, which Erie did not mention.  The close connection among Brandeis, Holmes and Austin makes this quite unlikely, however.  Austin famously used international law as an example of something that was not law, because it was not tied to sovereign command.  Its rules did not acquire legal status, he thought, until they were incorporated into a true legal system headed by a sovereign with authority to command and enforce.
  As Holmes wrote of international maritime law in The Western Maid (1928):


[W]e must realize that however ancient may be the traditions of maritime law, however diverse the sources from which it has been drawn, it derives its whole and only power in this country from its having been accepted and adopted by the United States.  There is no mystic over-law to which even the United States must bow.  When a case is said to be governed by foreign law or by general maritime law that is only a short way of saying that for this purpose the sovereign power takes up a rule suggested from without and makes it part of its own rules.

Given this background, the better approach seems to be to take Erie to apply equally to domestic “general” law and to international law.  Brandeis in Erie, influenced by Holmes and Austin, would not have seen international law as an exception to the jurisprudential vision he articulated, but as a central element of it.  For Austinians international law is the prime example of the sort of “transcendental” law or “mystic over-law” they set themselves against.  Thus the better reading of Erie is the literal one proposed by Paquete Habana’s opponents: international law must (it said) be adopted by a state or federal sovereign act to be law in the United States.  


None of this undermines federal courts’ use of the law of nations as a rule of decision, however.  Indeed, a contrary conclusion ignores the historical meaning of Article III, Section 1.  If Article III, Section 1 stated expressly that federal courts should decide cases according to the law of nations, where it applied, except in cases of conflict with state or federal sovereign commands, it is hard to see how the Holmes/Brandeis/Austin formulation could deny them that power.  In positivistic terms, it would be the Constitution itself – the people’s sovereign command – that provided the sovereign command adopting the law of nations, and thus constituted the law of nations as something that could be called, in the Austinian vocabulary, “law.”  To be sure, the Framers’ metaphysical conception would have been different – they would have said that the Constitution directed the federal courts to apply a set of externally-generated laws, whereas a strict positivist would say it directed federal courts to adopt as law a set of principles (not laws) “suggested from without” (as Holmes put it). But the end result would be the same in either case: federal courts would use the law of nations as a rule of decision, except in the case of conflict with superior sovereign commands.  Article III, Section 1 would have provided all the authority courts need; if they need a sovereign command, as Holmes and Brandeis insisted they did, Article III, Section 1 would supply it.

  
Of course, Article III, Section 1 does not say explicitly that federal courts should use the law of nations as a rule of decision, but the foregoing historical discussion suggests that it did grant this power implicitly, through the historical meaning of the “judicial Power.”
  The fact that it gave the law-of-nations power implicitly rather than explicitly should not change the analysis, nor should the (perhaps unanswerable) metaphysical dispute over how to describe what courts are doing.  Article III, Section 1 is the sovereign command authorizing courts to use the law of nations to decide cases in the absence of other applicable domestic law.  No more need be said.


The relative simplicity of this analysis may be obscured by the abstract metaphysical debate, and – perhaps more so – by the intuition that the law of nations must either be supreme federal law for all purposes, or not federally cognizable law at all.  Historical practice shows, though, that the Framers understood the law of nations as a subordinate rule of decision that came within the judicial power of Article III, Section 1 but did not displace state law (or other federal law) under Article VI.  Nothing in Erie calls that result into question, either as a matter of the Constitution’s text and structure or as a matter of logic.  The people, as sovereign, can command the federal courts to use the law of nations as a rule of decision where appropriate, except where it conflicts with state or federal law.  The foregoing discussion shows that this is what the constitutional generation did. Erie provides no reason not to follow their command; it only requires that the existence of that command be established.


In sum, Erie and Paquete Habana are both correct and entirely reconcilable under the historical meaning of the Constitution’s text, so long as (a) Paquete Habana’s claim that international law is “part of our law” is understood to arise from Article III, Section 1 and to be subject to the caveat that it governs in the absence of conflicting sovereign commands; and (b) Erie’s demand that all law arise from sovereign command is understood to acknowledge that this can be satisfied by the general grant of judicial power in Article III, Section 1.
  The latter point it a key limitation upon over-extension of Erie.  Erie was likely correct that “no provision of the Constitution” gave federal courts authority to develop a “general” common law in areas such as railway accidents (and it was surely correct that no provision of the Constitution gave federal courts authority to disagree with state rules in areas such as railway accidents).  But it would be wrong to extend that declaration to the law of nations, because there is a provision of the Constitution – Article III, Section 1 – that gave federal courts authority to use the law of nations as a rule of decision, if not in conflict with a sovereign command.  


Returning to Sosa, this analysis suggests that the Court had it mostly right in result.  Because the injury occurred in Mexico, to a Mexican citizen, it is hard to see how Alvarez’ claim conflicted with any assertion of state sovereignty.  If Alvarez had been able to establish an international law right, the federal courts should have had the power to hear it, so long as no other federal or state law conflicted with it.  That power arises from the historical meaning of Article III, Section 1 (not, as the Court suggested, from the ATCA).
  This is consistent with Paquete Habana, which said that international law was part of our law, but not that it is part of supreme law.  It is also consistent with Erie (and Ware), because Alvarez did not seek to displace a state or federal sovereign command, and the sovereign command needed to make Alvarez’ claim cognizable in U.S. law is Article III, Section 1 itself.

IV.  The Law of Nations and Presidential Power


A.   The President’s Duty to the Law of Nations


This Part returns to the President’s constitutional relationship to the law of nations.  Unfortunately, while the two main points discussed above seem securely anchored in the text and its historical understanding, they seem to point in exactly opposite directions on the issue of presidential power.  That the law of nations is not part of Article VI’s supreme law, and in particular is not a constitutional obligation of the states, suggests that it also is not a constitutional obligation of the President.  It is not easy to understand how the U.S. President, who has substantial authority to direct the nation’s foreign affairs,
 could be given less power in this regard than the states, whose foreign affairs activities the Framers viewed with suspicion.
  On the other hand, that the law of nations could provide a rule of decision in federal court to determine individual rights and responsibilities suggests that, despite its lack of “supreme” status, it would have been considered part of the “laws” in most relevant senses.  As a result, it is hard to see a textual basis for excluding it from Article II, Section 3’s unqualified direction that the President “take care that the laws be faithfully executed.”


This perplexing conundrum is compounded by the fact that there is little useful historical evidence on the matter.  Some proponents of a law-of-nations constraint upon the President have made rather sweeping historical claims,
 but close examination does not bear them out.  It is true that some members of the constitutional generation made broad statements about the binding nature of the law of nations.  But, as discussed above, these were not cast as constitutional limitations, nor were any of them directed to the President specifically.  Rather, they claimed that the United States was bound to obey the law of nations
 – surely a true statement as a matter of natural law, but not (as seen in Part II) something reflected in the Constitution.  It is also true that some founding-era statements indicate a presidential duty to obey treaties and statutes.
  But these result from the combination of Article VI and the Take Care Clause; if anything, combined with the absence of the law of nations from Article VI, they suggest the lack of a presidential duty to the law of nations within the Constitution.  Finally, while a number of early court decisions applied the law of nations as law between individuals, no early ones said that this law bound the President.  The earliest opinion that comes close to saying so is Justice Story’s dissent in Brown v. United States (1814), but it is not clear Story was saying that the law of nations bound the President of its own force, and in any event Story was not a member of the constitutional generation.
  A stronger statement may be from The Nereide (1815), in which Chief Justice Marshall, writing for the Court, said that the Court was bound by the law of nations unless an act of the legislature directed otherwise.  Even this, though, was an aside: the question of presidential power to depart from the law of nations was not presented.


On the other hand, no early statements directly indicate that the President is not bound by the law of nations.  It is true that some discussions – particularly in early Marshall opinions – appear to acknowledge sovereign authority to violate the law of nations (an authority confirmed by the absence of the law of nations from Article VI).
  But these statements are not addressed to presidential power, and may mean only that Congress is not bound.  It is also true that Justice Gray’s pivotal yet opaque opinion in Paquete Habana suggested that the President could override the law of nations in some circumstance; courts would, he said, resort to the “customs and usages of civilized nations” if there was “no treaty, and no controlling executive or legislative act or juridical decision” -- without explaining what a controlling executive act was -- and modern courts have taken that to support presidential authority to deviate from the law of nations.
  But Gray did not cite prior authority or practice for this proposition, and his views alone, one hundred and eleven years after ratification, have little bearing upon the historical meaning.  The strongest and earliest statement appears to be William Rawle’s 1825 treatise, which describes the take care clause as extending to “the constitution, treaties and acts of congress.”
  But like Marshall’s apparently contrary statement in The Nereide, this is something of an aside; its constitutional basis is not developed, and it is not clear that Rawle (or Marshall) had the specific question in mind.


Finally, the drafting and ratifying process sheds no direct light on the matter.  As noted, some earlier drafts of the take care clause appeared not to include the law of nations, establishing a duty to “the national laws,” “federal acts” or (more ambiguously) “laws of the United States.”
  These qualifiers disappeared, without recorded comment, in the Committee of Style revision.  The change does not appear suggestive in either direction, and no relevant commentary at all survives from the ratification process.


As a result, any conclusions on this question must be unusually circumspect.  Nonetheless, there are some useful indications.  As described below, what evidence exists seems to point toward a limited presidential duty to the law of nations.


First, there is the text.  The text qualifies “laws” in both Article VI and Article III, Section 2, but not in Article III, Section 3.
  In particular, the exclusion of the law of nations from Article VI rests mainly on the strength of its “which shall be made in pursuance thereof” qualifying language, which appears to have excluded the law of nations.
  That qualifying language was not included in the Take Care Clause.  Perhaps the drafters meant to include it implicitly, but that is a large step to take without supporting evidence.  Other things being equal, we should hesitate to ignore distinct phrasing in similar textual provisions.
  The non-parallel structure of Article II, Section 3 and Article VI suggests that there are some “laws” that the President must faithfully execute which are not supreme laws.
  If that is so, the law of nations – a body of non-supreme law recognized by the framers as applicable, at least in some senses, to the United States – is a useful way to explain the difference in language; it is hard to see what other types of “laws” would fall within the take care clause but not Article VI or Article III.  Further, once it is established that the law of nations was used as a rule of decision, and therefore was a legal constraint on (at least some peoples’) conduct within the domestic legal system, it seems that ordinary linguistic usage would call it part of “the laws” – i.e., within the literal meaning of the take care clause.


The text also makes clear that the President holds the “executive Power,” not legislative power.  Whatever else this means, it means the President cannot (ordinarily) change laws within the domestic legal system.  Once we establish that the law of nations functioned as law (i.e., a rule of decision) in the domestic legal system, it seems problematic – from the perspective of executive power -- to allow the President to change that rule of decision.  In The Nereide, for example, the Supreme Court held that Manuel Pinto, a Spanish passenger on a British ship captured by an American privateer during the War of 1812, was by the law of nations a neutral, and thus entitled to keep his property free from condemnation.  Suppose, however, that the President affirmatively ordered Pinto’s property seized (or, more broadly, declared that Spanish property on British ships could be seized).  If the Court gave effect to this order, it would change the law governing Pinto’s property rights – that is, it would make the President a lawmaker.  This may have been what Marshall had in mind in saying that Pinto’s rights could be changed only by “passing an act” – i.e., by legislative action.


Second, the limited relevant founding-era commentary supports the verbal formulation that the law of nations was “part of the law of the land.”  As discussed above, this seemed principally to refer to the fact that federal courts could use the law of nations as a rule of decision.
  But it is suggestive as to presidential power in two ways.  Simply as a matter of ordinary speech, it is natural to equate “the laws” with “the law of the land”; one would need a fairly strong historical argument to show why the former did not include the latter.  Further, the term “law of the land” echoed traditional English phraseology, and in English law the “law of the land” was binding on the executive power; the king governed according to, not in opposition to, the law of the land.
  


Third, the only eighteenth-century commentary directly addressed to the take care clause associated it with the law of nations.  Hamilton in his Pacificus essays directly claimed that the law of nations was part of “the laws” in the take care clause:  “The Executive is charged with the execution of all laws, the laws of Nations as well as the municipal law…. The President is the constitutional executor of the laws.  Our treaties and the laws of nations form a part of the law of the land.”
  Madison, responding as Helvidius, agreed that this was “a truth,” although he thought it conveyed less power on the President than Hamilton did.
  Both commentaries echoed Montesquieu’s foundational work on separation of powers: Montesquieu wrote that executive foreign affairs power was founded upon the idea of “the executive in respect to things dependant on the law of nations,” implying that the executive power acted pursuant to the law of nations in external matters.
  Of course, Hamilton, not surprisingly, was arguing for an expanded executive power; he did not say that the President was bound to execute the law of nations, only that he was empowered to do so.  He relied on the take care clause, though, which is phrased as a duty.  It is hard to see how the law of nations could be included in the take care clause for one purpose but not the other.  If Hamilton had been an outlier on this point, we might dismiss him as making a strained argument, but the foregoing discussion situates Hamilton in a broader context in which the law of nations was called the “law of the land,” so there is nothing overreaching about his comment.


This is not much history to build upon, but in light of the textual analysis, we can now see that the troubling absence of commentary on the specific question in fact favors a presidential duty.  It is true that there was little discussion of the President’s obligation to the law of nations, and that the cases and commentary sometimes cited by supporters of such an obligation are not especially probative.  The key, though, is that there is no material evidence in the other direction.  In the drafting and ratifying debates, no one (so far as I am aware) claimed that the President should be able to violate the law of nations; in immediate post-ratification practice, no President (so far as I am aware) claimed such an authority.  This may now count as strong evidence that the Take Care Clause includes law-of-nations obligations.  If the law of nations was a part of municipal law applicable in the United States, the most natural reading of “laws” is to include it: the burden must now be on those who would say that “laws” in the Take Care Clause means something less than all of the laws applicable in the nation.  The available evidence does not allow that burden to be carried.


The principal counterargument appears to rely upon the President’s executive power over foreign affairs.  The President, it is said, was intended to be the chief foreign affairs actor of the United States.  To subject the President to the constraints of the law of nations would limit his ability to direct the foreign affairs of the United States, thus infringing upon the executive power over foreign affairs, and rendering the President a less effective foreign affairs leader.
  While perhaps true, that is not decisive.  Although  English practice and eighteenth-century political theory believed that the executive foreign affairs powers should be united in a single chief magistrate, the Framers rejected that prescription.  The Constitution’s text divides the previously unified executive power in foreign affairs, sacrificing some unity and effectiveness to a desire for multiple power centers and divided decisionmaking.  This appears, for example, in declaring war, making treaties, appointing ambassadors, and regulating the military – all matters where taking power away from the foreign affairs executive impairs unity and effectiveness, but where the Constitution did so anyway.
  And it cannot be doubted that the constitutional generation thought violating the law of nations was a serious step to take.  That does not mean they thought it should not ever be taken, but it seems plausible that they would have thought congressional participation a useful check.


A more substantial counter returns to the oddity that, under the reading proposed above, the President would lack power to violate the law of nations, absent congressional authorization, but states would have that power unless Congress intervened.  This seems to get matters exactly backwards in terms of the best way to manage foreign affairs, and is a sufficiently strange system that it may cause careful reconsideration.


The historical background, though, explains how this oddity came about.  With respect to the states, the constitutional design was, in the case of the law of nations as in so many other areas, a compromise made necessary by the pre-existence of state sovereignty and by the need to get the Constitution approved.  No doubt there were members of the founding generation, such as the internationalist John Jay, who would have liked to subordinate state law to the law of nations.  The states, though, had not previously faced this restriction under the Articles,
 and in particular had not faced it as imposed by a new and distrusted federal judiciary.
  By establishing Congress or the treatymakers (rather than the federal courts) as intermediaries, the Constitution gave political protection to the states.  Whatever one thinks of state sovereignty, it was an eighteenth-century reality that had to be accommodated, and, as argued above, the omission of the law of nations from supreme law can be understood as just such an accommodation.  In contrast, the presidency was a new office, so concerns of this nature did not arise, and compromises did not need to be made.  To the extent the Framers embraced a very strong presumption in favor of compliance with the law of nations – and all evidence suggests that they did – there is nothing odd about them imposing such a duty on the President.


To be clear, one need not believe that either of these points explicitly came up in the Framers’ minds; there is no direct evidence on either side.  Rather, the superficially odd allocation of law-of-nations power is consistent with two broad themes in constitutional thought: first, that states would be protected by having supreme law created only through Article VI processes, which they partly controlled;
 and second, that the powerful new unitary President created by the Constitution would be checked in large part by a lack of lawmaking power.

B.  The Scope of the President’s Duty to the Law of Nations


As argued above, the Framers’ silence becomes a powerful argument for the President’s law-of-nations duty: the most natural reading of the text seems to suggest a duty, and no material commentary points in the opposite direction.  This silence can be turned against the duty, though, in the following way.  If the duty results in a very great restriction on the President’s ability to conduct foreign affairs, one might expect someone to comment.  This is not to say that the Framers would not have imposed such a restriction (they did explicitly impose other material restrictions), but lack of any comment upon it might suggest that we are not reading the text as they did.


Nonetheless, it is important not to overstate the restrictions arising from the proposed reading.  As discussed, at minimum the Framers thought the law of nations ought not to be violated; some went so far as to say it could not be violated, in the sense that contrary actions lacked legitimacy as a matter of natural law.
  In some sense, giving the President a constitutional obligation to the law of nations was in itself merely declaratory of pre-existing, extra-constitutional obligations.  It is not so remarkable that the constitutional generation failed to comment upon this result.


The President’s constitutional duty to the law of nations becomes remarkable only if given two extensions which do not necessarily follow from reading the take care clause to impose such a duty.  First, there may be situations in which the United States can, under the law of nations, reject or withdraw from a particular law-of-nations obligation.  Second, there may be substantial disagreement about what the law of nations requires in any given situation.
  Finding that the President has a duty to the law of nations does not, in itself, decide how the Constitution’s text allocated power in these situations.


As to the first situation, consider an analogy to treaty law.  Treaties routinely allow a signatory to withdraw from their obligations, either by giving notice, or upon the occurrence of certain events.  This may arise from the express language of the treaty itself, or from underlying customary law regarding the operation of treaties.  In either event, the United States does not violate the treaty by declaring itself no longer bound to its obligations.  Treaty law of course does not say anything about which entity within the United States makes this determination.  Even if the Constitution otherwise bound the President to obey treaties (as the supremacy clause indicates), that duty would allow the President to withdraw the United States from a treaty in accordance with its express or implied terms, since in such case no violation occurs.  Rather, a combination of the President’s power to execute the treaty (including deciding when it is no longer applicable) and the President’s executive foreign affairs power (which gave the President power over interactions with foreign nations, if not otherwise limited by the Constitution), seems to have placed this authority with the President.


Similarly, to the extent the unwritten law of nations allows the United States to withdraw from any of its obligations, or to decline to accept it in the first place, that would seem to be a presidential authority. 
  As in the case of treaties, it would not entail the President violating the law of nations; rather the President would be administering the U.S. relationship with the law of nations, which fits within the President’s executive power.  This would not give the President power to act contrary to the law of nations in individual cases (just as the text denied the President power to violate treaties in individual cases).  It would mean, though, that the President could proclaim, on a prospective and general basis, that the United States would not longer recognize a tacit consent to a particular rule (to the extent such a declaration was itself consistent with the law of nations).


In the second situation, the vagueness of the law of nations, noted by Morris at the Convention, and its eighteenth-century basis in reason, suggest the importance of interpretive power.  If the law of nations is often not easily discoverable, the location of final interpretive authority is a critical constitutional matter.  That is also a question upon which the take care clause gave no direction.  As Professor Jay notes, saying the President has a duty to the law of nations is very different from saying that the federal courts have authority to disagree with the President in interpreting the requirements of the law of nations.
  The President does not necessarily violate a duty to the law of nations by interpreting it differently from the way a federal court would.


In ordinary domestic law, we accept the superiority of the courts’ interpretations over the President’s, not so much on the basis of text, but from the founding generation’s commentary and from the traditional role of courts as expositors of the law.
  Once one moves to the international sphere, however, a substantial new power comes into play.  Under most interpretations, including a textual approach,
 the Constitution made the President the principal voice of the United States in external communication.  As a result, the President is, among other things, the principal voice of the United States in expounding to the world the U.S. view of international legal obligations – that is, in the Framers’ terms, the written and unwritten law of nations.  In sum, the President’s foreign affairs role makes the President an expositor of international law in a way that lacks any domestic counterpart.


Similarly, the courts’ claim to authoritative interpretive power is correspondingly weaker.  The courts’ authoritative position in domestic law comes ultimately from the “judicial Power” of Article III, Section 1.  Traditionally, courts had independent authority to construe domestic law differently from the executive.  It is less clear, though, that they had this traditional power with respect to the written or unwritten law of nations.  Under English law, they generally did not have it with respect to treaties, because treaties generally were not cognizable in court without legislative implementation.  With respect to unwritten law, as noted above, Blackstone at least suggested that sovereign rejection of a claim under the law of nations took the matter out of the courts and made it one of diplomacy or war.
  


These considerations to some extent underlie the modern courts’ practice of deferring to executive branch interpretations of treaties.  The President’s claim to an executive power of interpretation is much stronger, and the courts’ claim to a judicial power is much weaker, than is the case for domestic law – making substantial deference seem appropriate.
  One might argue, though, that the Constitution’s recasting of treaties as self-executing law (Article VI), and its corresponding assignment of treaties to the jurisdiction of the courts (Article III, Sec. 2), provides at least some textual basis for an expanded judicial authority.  With respect to the unwritten law of nations, the argument is even more tenuous, because no provision of the Constitution appears to enhance the courts’ role beyond their traditional one.


As a result, the courts appear to have little claim to a superior interpretive role with respect to the unwritten law of nations.  Interpreting the law of nations – whether in an eighteenth-century regime of rational deduction or a positivist regime of custom and practice – is fundamentally an act of foreign relations.  As with other diplomatic acts, it establishes the position of the United States on matters of importance for the interaction of nations, in an area where nations may have conflicting and equally-authoritative views.  It is, therefore, intimately tied to the President’s foreign affairs power.  For courts to claim authority to override presidential interpretations of the law of nations, adopted officially as the foreign policy of the United States, would claim for the courts final authority in a key aspect of foreign affairs.
  The Constitution does not necessarily rule out such a claim in all cases,
 but at minimum it seems to insist upon something in the text, beyond the mere assignment of “judicial Power.”


In sum, it is important not to overstate the implications of the President’s law-of-nations duty.  It should not be read to prevent the President from administering the U.S. relationship to specific aspects of the law of nations, by withdrawing from or rejecting them.  It should not be read to make courts, rather than the President, the primary authority on interpretation of the law of nations.  If it did either of these, one might legitimately be surprised at the lack of commentary from the founding era.  The constitutional generation’s extra-constitutional assumption that the President would feel an obligation to the law of nations did not encompass either of these propositions, and imposing them as a matter of constitutional law would have represented a limit on the President’s foreign affairs power that likely would have been remarked.  They are not, however, necessary consequences of finding a presidential duty to respect the law of nations.


V.  Conclusion


The Constitution’s relationship with the law of nations defies easy categorization, because the Framers did not choose a single way to approach the integration of the law of nations into constitutional obligations.  Contrary to much modern debate, the question cannot be approached simply as a question of whether the law of nations is or is not federal common law.  Rather, in the Constitution’s original meaning, it was law for some purposes and not for others.


With respect to the states, the Framers made the written parts of the law of nations – treaties – automatic constitutional obligations, by including treaties within Article VI.  They did not do the same for the unwritten law of nations, even though they had parallel concerns with state violations.  Rather, because the unwritten law of nations lacked definition, they created an intermediary process, whereby the unwritten law could be adopted by Congress or the treatymakers, and as a result become binding on the states through a process that the states themselves partially controlled.  This may not have been the first choice of all Framers, but it was a compromise necessitated by the pre-existence of state sovereignty.  There is no reason to think this compromise unworkable, however; the nation has endured this long without a self-executing law of nations.


With respect to individuals, the Framers came from a background in which courts could on their own authority enforce individual rights and duties founded in the law of nations, so long as there was no superior sovereign command.  The incorporation of a traditional understanding of court authority through Article III, Section 1 appears to carry that role into the constitutional system, as post-ratification practice confirms.  Modern debate on this question has been snarled by the Supreme Court’s subsequent declaration, in Erie Railroad v. Tompkins, that all law must arise from a state or federal sovereign command.  But there is no need to view Erie as upsetting the law-of-nations authority of the courts.  Federal court authority over the law of nations is based on a sovereign command – the command of Article III, Section 1.  In this sense, one may say (if Erie requires one to choose) that the law of nations is “federal” law, since its authority in federal court derives from a federal constitutional command.  But that does not, and need not, make it supreme law.  Again, there is nothing incoherent about the Framers’ compromise: courts can apply the unwritten law of nations consistent with (not in opposition to) state and federal sovereignty.


Finally, the President occupies an intermediate position.  Although the evidence is less conclusive, Article II, Sections 1 and 3 appear to impose a duty on the President to comply with the law of nations.  This does not, however, subordinate the President’s view of the law of nations to that of the courts.  The President remains the principal instrument of U.S. foreign policy, including the formulation of U.S. foreign policy with respect to the law of nations.  True, the President’s power is somewhat qualified in this respect by specific provisions of the Constitution, but no specific provision of the Constitution assigns the judiciary a superior role.  As a result, the President’s official announcements of the U.S. view of the law of nations should carry substantial if not complete weight for the courts.  Again, there is nothing incoherent about what amounts to another compromise on the law of nations.  The Constitution imposes on the President the duty to take the law of nations seriously, but gives the President independent interpretive latitude in exercising that function.  This imposes some structural constraint upon the President, without giving the judiciary a role in foreign affairs to which it is not suited.
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� U.S. Const., Art. VI, cl. 2


� This issue has been debated with respect to Article III, Section 2’s grant of federal jurisdiction over cases arising under the “laws of the United States.”  See Weisburd, supra note 1; Curtis Bradley, The Alien Tort Statute and Article III, 42 Va. J. Int’l L. 587 (2002); William Dodge, The Constitutionality of the Alien Tort Statute: Some Observations on Text and Context, 42 Va. J. Int’l L. 687 (2002).


� Supra part I.  The point is acknowledged by prominent defenders of international law supremacy.  See Stephens, supra note 10, at 412 (admitting “the framers’ understanding of the law of nations as existing independently of the United States.”); Henkin,  supra note 10, at 508 n.16 (international law is made “in a process to which the United States contributes only in an uncertain way and to an indeterminate degree”); see also Henkin, supra note 9, at 237-39 (coming close to admitting that the law of nations did not come within the Framers’ Article VI).  Accord Bradley, supra note 61, at 603; Dodge, supra note 61, at 704; Jay, supra note 3 , at 832-33.


� Acknowledging that direction, the new Congress quickly re-enacted key ordinances from the Articles period, including the Articles of War and the Northwest Ordinance.


� The backward-looking element of Article VI’s treaty clause was acknowledged by all six Supreme Court justices in Ware v. Hylton, 3 U.S. 199 (1796), which applied Article VI to the 1783 treaty of peace with Britain, as the Framers surely intended.


� As John Jay wrote, “the United States had, by taking a place among the nations of the earth, became amenable to the law of nations….”  Chisholm, 2 U.S at 475.


� This view is acknowledged by most commentators who otherwise think international law has the status of federal common law.  See Henkin, supra note 9, at 235; but see Paust, supra note 17.  The principal difference is that, if statutes and international law have equivalent status, as many commentators argue, they might be subject to a mutual “later in time rule” – i.e., a later international law would supersede an earlier statute, as is the case with treaties.  See Restatement, Third, of Foreign Relations Law of the United States, Sec. 115, note 4 (1987); Henkin, supra note 9, at 243.  If international law is not supreme, as argued here, it could not supersede even an earlier statute (or treaty).  


� Louise Weinberg, The Federal-State Conflict of Laws: “Actual Conflicts”, 70 Tex. L. Rev. 1743, 1747-50 (1992).


� The constitutional ability to override the law of nations is heavily implied in Randolph’s 1792 opinion as Attorney General.  Although the question was not presented, he observed that the “obligation” of the law of nations “commences and runs with the existence of a nation, subject to modifications on some points of indifference.  Indeed a people may regulate it so as to be binding on the departments of their own government, in any form whatever; but with regard to foreigners, every change is at the peril of the nation which makes it.” 1 Op. Atty Gen. 26 (1792).  That is, he acknowledged that a nation may depart from the law of nations, but at its “peril,” presumably from retaliation on the part of other nations.  Marshall’s later opinions for the Supreme Court seem also to contemplate legislative override of the law of nations.  See Murray v. Charming Betsey, 6 U.S. 64 (1804) (statute construed not to violate law of nations if ambiguous); The Nereide, 13 U.S. 388, 423 (1815) (Court will apply law of nations “[t]ill such an act be passed” providing a different rule).


� There might be other limits on what the state could do to the ambassador: for example, imprisoning or expelling the ambassador would likely conflict with the President’s Article II, Section 3 power to receive ambassadors.  But invoking ordinary civil processes against diplomatic personnel would not seem to raise such concerns.  Of course, the proposition is entirely hypothetical, since the first Congress prohibited interference with ambassadors’ immunities in the 1790 Crimes Act.


� See Young, supra note 10 (suggesting that federal courts might use conflicts-of-law principles to decline to enforce state laws conflicting with the law of nations, where the state’s interest was weak).


� Rakove, supra note 54, at 171-77.


� Brutus, XI, New York Journal, Jan. 31, 1788; Brutus, XII, New York Journal, Feb. 7, 1788.  Historian Jack Rakove calls the Brutus essays “among the most acute Anti-Federalist analyses of any aspect of the Constitution.”  Rakove, supra note 54, at 186;  Similarly, responding to such attacks, Hamilton’s defense of the judicial power, Federalist 78, based the courts’ power to override laws upon the idea that laws contrary to the Constitution were void, an argument that would not apply to state laws contrary to the law of nations.


� Judiciary Act of 1789, sec. 34, 1 Stat. 73, 92 (“the laws of the several states, except where the constitution, treaties or statutes of the United States shall otherwise require or provide, shall be regarded as rules of decision in trials at common law in the courts of the United States in cases where they apply.”).


� Bradley, supra note 61; William Fletcher, The General Common Law and Section 34 of the Judiciary Act of 1789: The Example of Marine Insurance, 97 Harv. L. Rev. 1513, 1528, 1538; Charles Warren, New Light of the History of the Federal Judiciary Act of 1789, 37 Harv. L. Rev. 49 (1923).


� As discussed in Part III, there was substantial controversy over whether the Constitution or the Judiciary Act bound federal courts to state judicial decisions, but statutes appear to have been non-controversial.  See Fletcher, supra note 74, at 1560 (“As long as its statutes did not conflict with the laws of the national government, a state was free to go its own way.”);  but see Michael Collins, The Diversity Theory of the Alien Tort Statute, 42 Va. J. Int’l L. 649, 663 (tentatively suggesting the contrary).


�  The nearest exception is Calder v. Bull, 3 U.S. 386 (1798), in which Justice Chase suggested that a court might ignore a state law “contrary to the great first principles of the social compact.”  See David Currie, The Constitution in the Supreme Court: The First Hundred Years 41-49 (1985).  Whatever Chase meant (his meaning remains disputed), he did not mean federal courts could use the law of nations to overturn state law, as his prior opinion in Ware makes clear.  See infra n.78.  See also Van Reimsdyk v. Kane, 28 F. Cas. 1062 (C.C.D.R.I. 1812) (Story) (suggesting federal court might depart from state statute under some circumstances, without clear constitutional grounding).


� Ware, 3 U.S. at 277 (Iredell); id. at 236-37 (Chase); id. at 282 (Cushing).


� Id. at 229, 238 (Chase).  


� Id. at 265-66 (Iredell).  


� Id.   


� Id. at 282 (Wilson).   


� To be clear, the opinions in Ware are not advanced here as binding precedent for the future, but as evidence of the original understanding of the text.  The Justices were members of the founding generation (Chase and Iredell were members of their states’ ratifying conventions) and shared the common understandings of the time.  Ware is particularly suggestive because it limited the power of federal courts, which the federal judges themselves would be less likely to do unless they thought it a necessary conclusion – particularly in a case where they had little sympathy for the state.


� See Curtis Bradley, The Status of Customary International Law in U.S. Courts – Before and After Erie, 26 Den. J. Int’l L. & Pol’y 807 815 (1998).  So far as I am aware, the earliest cases which are even claimed to accomplish some sort of supremacy of international law over state law of its own force date from the late nineteenth century.  See Stephens, supra note 10.  With respect to commentary, there are of course many statements on the binding nature of the law of nations in general, and the importance of following it, especially at the state level.  See Paust, supra note 17.  I am unaware of (and Professor Paust and others do not cite) any commentary from the relevant period indicating that federal judges could use the law of nations standing alone to displace state law on the basis of Article VI.  The early cases on which Professor Paust relies, principally The Nereide, 13 U.S. 388, 423 (1815) and The Joseph, 13 F. Cas. 1126, 1130-31 (1813), do not make such claims.  See Paust, Agora, supra note 1, at 378-80.  As Professor Collins remarks, supra note 75, at 665, “although the phrase ‘law of the land’ is often used to describe the law of nations [in the early post-constitutional period], the prefix ‘supreme’ is regularly missing.”  See comments discussed infra, part II.C.


� Bradford Clark, Separation of Powers as a Safeguard of Federalism, 79 Tex. L. Rev. 1321, 1332-34 (2001).


� That is, what Vattel called the “necessary” law of nations and, somewhat confusingly, the “voluntary” law of nations (i.e., that deducible by reason), as opposed to the “arbitrary” law of nations, established by formal or tacit consent.  See supra part I.


� See Paust, supra note 17 ; Lobel, supra note 3; Jay, supra note 3, at 827-28.  


� Henkin, supra note 9, at 238.


� Supra part II.  Professor Henkin’s suggestion, see Henkin, supra note 9, at 238, that the law of nations binds the states within the domestic legal system but extra-constitutionally, is contrary to the Tenth Amendment, which required that all such surrenders of sovereignty be made in the Constitution.


� Supra Part I.


� Supra Part II.B.


� Professors Paust and Lobel in particular point to various statements declaring or implying that the laws contrary to the law of nations, or the law of nature, would be void.  These statements, though, appear to refer to matters outside the constitutional system.  Iredell, for example, said that the law of nations could not be altered by the legislature, but Iredell also thought that federal courts were bound even by a contrary rule of a state legislature.  Wilson said that even a constitutional amendment could not override the law of nations.  See Lobel, supra note 3, at 1090-91.  Paust and Lobel conflate two questions: whether the Framers accepted the law of nations as a set of binding obligations on the United States (they did) and whether the Framers thought the Constitution established the law of nations as a “self-executing” obligation within the constitutional system (they did not, at least with respect to state and federal legislatures).  Lobel, who comes close to acknowledging the point, says with respect to James Wilson, for example, “Wilson viewed constitutional limitations as supplemental to natural law controls on legislative authority.”  Lobel, supra note 3, at 1091.  That demonstrates, though, that when Wilson discussed the inviolability of the law of nations, he was not necessarily speaking in a constitutional sense.


� 2 Farrand, supra note 26, at 614-15.


� Supra part I.


� On the  constitutional generation’s evolving preference for the clarity of written law, see Gordon Wood, The Creation of the American Republic 1776-1787, at 291-305 (2d ed. 1998).


� John Yoo, Globalism and the Constitution: Treaties, Non-Self-Execution, and the Original Understanding, 99 Colum. L. Rev. 1955 (1999).  Professor Yoo goes so far as to argue that the backpedaling in the ratification debates confirmed a meaning that treaties would presumptively not be self-executing despite of Article VI.  One need not embrace that view to conclude that the inclusion of even so definite obligations as treaties in Article VI was, as Professor Yoo demonstrates, quite controversial.


� See supra n.72; Rakove, supra note 54, at 186-87.


� See Clark, Separation of Powers, supra note 85 (emphasizing Article VI’s protection of state sovereignty, as a requirement that preemptive acts go through the prescribed lawmaking processes).


� Madison, Vices, supra note 26.


� Compare Merrill, supra note 13 (federal common law lacks basis in historical meaning) with Bradford Clark, Federal Common Law: A Structural Reinterpretation, 144 U. Pa. L. Rev. 1245 (1996) (limited federal common law defensible under original design).


� Sabbatino, 376 U.S. at 427-28.


� To be clear, this argument is directed only against general incorporation of the law of nations.  The federal courts might nonetheless be constitutionally authorized to adopt particular rules paralleling law-of-nations rules in some other manner.  See Meltzer, supra note 10; Clark, supra note 99.


� 1 Op. Att’y Gen. 26, 27 (1792) (Randolph); Alexander Hamilton, Letters of Pacificus, No. 1 (1793), in  15 Papers of Alexander Hamilton 34 (H. Syrett, ed. 1969); see also 1 Op Att’y Gen. 57 (1795) (William Bradford); 1 id. 68 (1797) (Charles Lee); Jay, supra note 3, at 822-23 (quoting Jay, Iredell and Wilson).


� 542 U.S.692 (2004).  


� That is, the question whether a federal court has jurisdiction to hear a law of nations claim between two aliens.  See Bradley, supra note 61 (no jurisdiction); Weisburd, Executive Branch, supra note 1 (same); Dodge, supra note 61 (jurisdiction).  In Sosa, the Supreme Court mysteriously managed to avoided a direct answer.


� “Rule of decision” was the eighteenth century term for the law to be applied by a court having jurisdiction over the case, as reflected in the 1789 Judiciary Act, 1 Stat. 73, 92.


� The Supreme Court in Sosa found that they could, under certain circumstances, although in the particular case it decided that no violation of international law had occurred.  The Court relied, though, on a strained reading of a statute, the Alien Tort Claims Act (ATCA), to find congressional authorization.  As the Court acknowledged, the ATCA only provides jurisdiction; it says nothing about what substantive law is to be applied.


� Clark, Federal Common Law, supra note 99, at 1280; see also Jay, supra note 3; Fletcher, supra note 74.


� Clark, Federal Common Law, supra note 99, at 1276; Swift v. Tyson, 41 U.S. 1 (1842).  See also Fletcher, supra note 74, at 1517 (“The underlying premise was that the general law was not attached to any particular sovereign; rather, it existed by common practice and consent among a number of sovereigns.”).


� Bradford Clark, Ascertaining the Laws of the Several States: Positivism and Judicial Federalism after Erie, 145 U. Pa. L. Rev. 1459, 1475 (1997).  


� E.g., The Nereide, 13 U.S. 388, 423 (1815) (adjudicating rights under the law of nations).


� 304 U.S. 64, 78-79 (1938).  Erie reached this conclusion expressly on the basis of the Constitution, asserting that Swift had been wrong when decided; it also argued that Swift was inconsistent with the 1789 Rules of Decisions Act, which it took to reflect the historical meaning.  See Warren, supra note 74 (arguing that the original understanding of the Judiciary Act supported Erie’s conclusion), cited in Erie, 304 U.S. at 73.


� See Bradley & Goldsmith, supra note 10.  The opposing side principally argues that Erie nonetheless allows international law to be treated as supreme federal common law, see Clearfield Trust Co. v. United States, 318 U.S. 367 (1943) – a position we have already seen is inconsistent with the original design.  See supra Part II; cf. Young, supra note 10 (discussing and rejecting this interpretation).


� See Fletcher, supra note 74, at 1515 n. 3 (noting that leading scholars often presume that Swift did not reflect the original understanding).


� Steven Calabresi & Kevin Rhodes, The Structural Constitution: Unitary Executive, Plural Judiciary, 105 Harv. L. Rev. 1153, 1176 (1992).  Perhaps that authority could be granted by Congress – and the Supreme Court in Sosa appeared to find, in an odd backhanded way, that Congress had authorized the suit under the Alien Tort Claims Act.  Sosa, 542 U.S. at 2755.  It is not clear, though, why the Court thought it needed to find congressional authorization.  Assuming it had jurisdiction over the parties, the Court was constitutionally authorized, by Article III, Section 1, to use its judicial power to resolve the dispute: the question was (or should have been) whether that power allowed it to use the law of nations as a rule of decision.


� See Prakash & Ramsey, supra note 5 (arguing for this interpretive approach to “executive Power”); Calabresi & Rhodes, supra note 114.


� See Ex Parte Bollman, 8 U.S. 75, 79 (1802) (Marshall, C.J.) (suggesting that the judicial power includes power to decide how cases could be tried – a traditional power of courts but one not expressly granted).


� They are (1) cases arising under U.S. laws, treaties or the Constitution; (2) cases affecting ambassadors; (3)  admiralty and maritime cases; (4) cases where the United States is a party; (5) controversies among states; (6) cases between a state and citizens of another state; (7) cases between citizens of different states; (8) certain land grant cases; and (9) cases between U.S. states or citizens and aliens or foreign countries. 


� In Sosa itself, the absence of a U.S. citizen party posed a difficult jurisdictional question, in that none of the Article III, Section 2 categories clearly covered the case.


� As Fisher Ames explained to the First Congress, “There is a substantial difference between the jurisdiction of the court, and the rules of decision.” 11 Doc. Hist., supra note 26, at 1357 (Aug. 29, 1789).  The question, it should be emphasized, also has nothing to do with the question whether the law of nations is supreme, or part of federal common law, or any similar formulation.  The law of nations does not need to be “supreme,” because by hypothesis the court is not deciding contrary to another potentially binding source of law.  The question, rather, is whether eighteenth-century courts ordinarily employed the law of nations as a rule of decision in the absence of a contrary command, and (if so) whether that power should be imputed to the U.S. federal courts under Article III, Section 1. 


� See 1 Blackstone, Commentaries, at 42-43.


� Blackstone acknowledged that biblical law could be applied in specialized ecclesiastical courts in England, but those courts were not replicated in the U.S. system.  General common law English courts did not apply biblical law, unless incorporated by municipal law.


� Erie declared that “no clause in the Constitution purports to confer” power on the federal courts to use any rule of decision other than positive state or federal law, 304 U.S. at 78, but that is fiat, not proof.  Article III, Section 1confers power to decide.  The question is power to decide according to what law – a question upon which Article III, Section 1 is, on its face, ambiguous.


� 4 Blackstone, Commentaries, at 67.


� Id. 


� Id.  In contrast, Blackstone did not appear to believe that other aspects of natural law, or (with limited exceptions) ecclesiastical law were generally part of English common law.


� Id. at 68-73.  This treatment was known and understood by the constitutional generation in America, as James Iredell stated:  “The common law of England, from which our own is derived, fully recognizes the principles of the law of nations, and applied them in all cases falling under its jurisdiction.”  Charge to Grand Jury,  Apr. 12, 1796, Jay, supra note 3; see also Wilson, Works, supra note 38, at 374 (in England “the law of nations has always been most respectively and attentively adopted and regarded by the municipal tribunals, in all matters concerning which it is proper to have recourse to that rule of decisions.  The law of nations in its full extent, is a part of the law of England.”).  St. George Tucker’s 1803 American edition of Blackstone  noted that in “controversies between citizens of different states; and between citizens of any state and the subjects of foreign states” that the “rule of decision” would be “the municipal law of the place where the cause of controversy arises . . . ; or the general law of merchants; or, the general law of nations according to the nature and circumstances of the case.”  1 St. George Tucker, Blackstone’s Commentaries, at app. 421 (1803).


� 97 Eng. Rep. 936, 938 (K.B. 1764) (Mansfield, J.).  Apparently the matter was not covered by statute because it involved an ambassador’s servant.  On practice generally, see Clark, Federal Common Law, supra note 99, at 1280-81; 1 Blackstone, Commentaries, 75, 264; William Holdsworth, The Relation of English Law to International Law, 26 Minn. L. Rev. 141 (1942).


� See Michael Ramsey, Executive Agreements and the (Non)Treaty Power, 77 N. Car. L. Rev. 133, 225-29 (1998).


� Similarly obscure is the extent to which the law of nations could be judicially charged against a sovereign agent.  Blackstone seemed to think that sovereign authorization would take the matter out of the courts:  “For offenses against this law [the law of nations] are principally incident to whole states or nations: in which case recourse can only be had to war; which is an appeal to the God of hosts, to punish such infractions of public faith, as are committed by one independent people against another: neither state having any superior jurisdiction to resort to upon earth for justice.”; in the event of an individual violation, “It is therefore incumbent upon the nation injured, first to demand satisfaction and justice to be done on the offender, by the state to which he belongs; and, if that be refused or neglected, the sovereign then avows himself an accomplice or abettor of his subject’s crime, and draws upon his community the calamities of foreign war.” 4 Blackstone, Commentaries, at 68.


� 4 Blackstone, Commentaries, at 68.  See Sosa, at 2756 (explaining that “there was … a sphere in which these rules binding individuals for the benefit of other individuals overlapped with the norms of state relationships.”).  


� E.g., Respublica v. DeLongchamps, 1 U.S. 113, 119 (Pa. 1784) (law of nations “in its full extent, is part of the law of this State [Pennsylvania], and is to be collected from the practice of different Nations, and the authority of writers.”); 1 Dept of State, supra note 24, at 447 (reporting incident of violation of ambassadorial immunity in New York City as “a crime on the law of nations, which is a breach of the common law”).  See also Bradley, supra note 61, at 642 (reporting that the offender was convicted under the law of nations in New York court).


� 14 Journals at 635; Henry Bourguignon, The First Federal Court (1977).


� Supra Part II.


� Federalist 80, at 447 (Hamilton) (maritime cases “so generally depend upon the law of nations, and so commonly affect the rights of foreigners, that they fall within the considerations which are relevant to the public peace.”).  The drafters might have assumed that Congress would regulate admiralty disputes by statute – but  if that were so, they would not need a separate head of jurisdiction (as they would arise under the “laws of the United States”).


� U.S. Const. Art. III, Sec. 3.


� In Federalist 80, at 446, Hamilton also expressly assumed that federal courts would often use the law of nations as a rule of decision in cases involving foreigners.  See Clark, Federal Common Law, supra note _, at 1288-89 (“Many of the cases and controversies to which ‘the judicial power shall extend’ were included in Article III of the Constitution precisely because they were likely to require application of the law of nations. … Thus, it should come as no surprise that federal courts [were] frequently called upon to ascertain and apply the law of nations….”).


� Judiciary Act of 1789, sec. 34, 1 Stat. 73, 92.


� Supra part II.


� Jennings v. Carson, 1 Pet. Adm. 1 (D.C.Pa. 1792); Glass v. The Betsey, 3 U.S. 6, 16 (1794); Talbot v. Jansen, 2 U.S. 133, 159-161 (1795) (Iredell).  See also Thompson v. The Catharina, 23 F. Ca. 1028 (D. Pa. 1795); Bolchos v. Darrel, 3 F. Cas. 942 (D. Pa. 1793).


� 1 Op. Atty. Gen. 26 (1792).


� 1 Op. Atty Gen. 57 (Bradford) (1795) (participants in attack on British colony in Sierra Leone liable under ATCA for violations of treaty and law of nations); 1 Op. Atty. Gen. 68, 69 (Lee) (1797) (participants in raid on Spanish Florida liable under common law, in absence of statute, because “[t]he common law has adopted the law of nations in its fullest extent, and made it part of the law of the land.”).  See also Tucker, supra note 126, at 430 (noting in 1803 that “matters cognizable in the federal courts, belong . . . partly to the law of nations . . .”).


� Stewart Jay, The Origins of Federal Common Law, Part Two, 133 U. Pa. L. Rev. 1231 (1985); Henfield’s Case, 11 F. Ca. 1099, 1100-01 (C.C.D.Pa. 1793) (Jay); id. at 1117 (Wilson);  see Prakash & Ramsey, supra note 5, at 343-44; Jay, Status, supra note 3, at 825-26.  See also John Jay, Charge to Grand Jury for the District of New York, 1790, in Jay, supra (law of nations is “part of the laws of this, and of every other civilized nation.”)


�11 U.S. 32 (1812); 14 U.S. 415 (1816).


� See Jay, Origins, Part Two, supra note 142.  At least with respect to the law of nations, one supposes that the basis was that Congress’ “define and punish” power is exclusive, although the Court did not make that argument.  Blackstone plainly thought courts traditionally had common law authority over some crimes against the law of nations.  See 4 Blackstone, Commentaries, at 67.


� See Hudson, 11 U.S. at 34 (declaring that “the legislative authority of the Union must first make an act a crime, affix a punishment to it, and declare that the Court shall have jurisdiction of the offense”).


� E.g., Thirty Hogsheads, 13 U.S. at 198; The Nereide, 13 U.S. at 424; The Rapid, 12 U.S. 155 (1814).  It appears that no one seriously contested federal courts’ ability to apply the law of nations in civil cases.  See Bradley, supra note 61, at 595 (“Although a dispute developed in the 1790s concerning the ability of federal courts to issue criminal sanctions to address the breaches of the law nations, there was little dispute in 1789 that courts with proper jurisdiction could issue civil remedies to enforce this law.”); Fletcher, supra note 74, at 1525.


� Fletcher, supra note 74, at 1514-16 (concluding that the Swift rule generally comported with both the Constitution and the Rules of Decisions Act, as understood in the early nineteenth century).  As Fletcher explains, in the concept employed by “early nineteenth century lawyers and judges” the “underlying premise was that the general law [including the law of nations] was not attached to any particular sovereign; rather it existed by common practice and consent among a number of sovereigns.”).  Id. at 1517.  See also Clark, Federal Common Law, supra note 99; Jay, Status, supra note 3, at 832.


� See Fletcher, supra note 74, at 1515 (noting the Court’s conclusion that the law in Swift “was by definition, general law whether or not the state courts so regarded it.”).


� Clark, Federal Common Law, supra note 99, at 1290-91.


� 304 U.S. at 78.  Presumably the Court also meant to include self-executing treaties, per Article VI.


� See supra part II.


� Erie, 304 U.S. at 78-79.


� See Jay, Origins Part Two, supra note 142.


� See id.; text at nn.143-46.


� As Professor Clark argues, the issue is more complicated if state courts actually do not think of themselves as issuing sovereign commands.  If state courts see themselves as applying an external set of rules, as they arguably did in the early nineteenth century, it is less clear that federal courts lack judicial power to come to different conclusions.  Depending on how one reads Swift, this may be all it claims.  See Clark, Federal Common Law, supra note 99, at 1286-87.  Clark agrees, however, that by the twentieth century state court generally did think of themselves as issuing sovereign commands rather than “finding” an external source of law.  Id.


� These considerations, for example, arise when courts decide whether a state law is preempted by a related, but not obviously conflicting, federal law under Article VI.  See Caleb Nelson, Preemption, 86 Va. L. Rev. 225 (2000).  See also Eugene Scoles & Peter Hay, Conflict of Laws, sec. 2.6 (1992) (discussing “true” conflicts and “false” conflicts in choice of law doctrine); United States v. Nippon Paper Indus. Co., 109 F.3d 1 (1st Cir. 1997) (considering whether cumulative punishments amount to a conflict).


� Erie, 304 U.S. at 78-79 (internal quotations omitted).  See Young, supra note 10, at 490 (noting that in Erie “the emphasis on the imprimatur of the state … suggests a position under which the legal status of a rule consists primarily or exclusively in its governmental pedigree.”).


� Although the Court did not say so, its odd reasoning in Sosa likely arose from feeling boxed in by Erie.  If Congress had authorized Alvarez’ suit, there was no Erie problem, so the Court strained to find congressional authorization even though (as it admitted) the only relevant federal act, the ATCA, was purely jurisdictional.  The Court hesitated to find authority directly in Article III, Section 1, because Erie appeared to foreclose that approach by requiring any rule of decision to arise from a state or federal sovereign command.


� As Holmes put it, “You may assume, with Hobbes and Bentham and Austin, that all law emanates from the sovereign, even when the first human beings to enunciate it are judges.”  Oliver Holmes, The Path of the Law, 10 Harv. L. Rev. 457, 465 (1897).  See John Austin, The Province of Jurisprudence Determined 30-33 (Isiah Berlin, ed., 1954) (1832); William Casto, The Erie Doctrine and the Structure of Constitutional Revolutions, 62 Tul. L. Rev. 907, 921 (1988) (summing Austin’s belief that “the common law is a system of positive law set by the sovereign using the medium of judicial opinions”).  But see Jack Goldsmith and Steve Walt, Erie and the Irrelevance of Legal Positivism, 84 Va. L. Rev.  673, 679 (1998) (arguing that Erie’s outcome does not depend on positivism).


� Austin, supra note 159, at 201.  To the extent I have suggested the contrary, see Ramsey, International Law, supra note 10, at 566, I withdraw the suggestion.


� 257 U.S. 419, 432 (1922).


� See Goldsmith & Walt, supra note 159, at 695 (suggesting that Article III could be the source of sovereign command Erie demands).


� Supra Part III.B.


� This analysis would be much easier if Erie and Paquete Habana had started with the Constitution’s text and historical meaning, instead of relying on grand pronouncements disconnected from the text; in particular, it would be easier if Gray had explained the constitutional basis of his decision.


� A similar analysis would apply to the foundational ATCA case, Filartiga v. Pena-Irala, 630 F.2d 876 (2d. Cir. 1980) and likely to many subsequent ATCA cases, see, e.g., Kadic v. Karadzic, 70 F.3d 232 (2d. Cir. 1995).  The principal difference between this analysis and the one adopted by the Court in Sosa is that the Court’s analysis would apparently limit law-of-nations adjudication to ATCA cases (or others tied to congressional authorization).


� The tension arises not so much with Erie itself, but with post-Erie cases directing that federal courts cannot use substantive rules of decision (in particular, choice of law provisions) that the equivalent state court would not also use.  E.g., Klaxon Co. v. Stentor Electric Mfg. Co., 313 U.S. 487 (1941).  These later cases, though, do not purport to be interpretations of the Constitution’s text, but rather rest on principles of judicial policy, such as avoidance of forum shopping.  See Meltzer, supra note 10, at 523 (noting that “Klaxon has long had critics as well as defenders; few if any think it to be constitutionally required”).  It is not clear why these rules should foreclose federal courts from hearing law-of-nations claims, particularly when historical practice and constitutional design are strongly in the other direction.
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