DEC 29 28628 16:51 FR DIV O CIVIL RIGHTS 197364848605 TO 914884440028 P.@1-17

STATE OF NEW JERSEY ree Moo
OFFICE OF THE ATTORNEY GENERAL L rTORNEY CENERAL
Jon 5, Corzme DerartMENTOF Law ann PuBLIC SAFETY

COVERNOR 1 TRAME VESPA-PAPALRD, ESQ.

Division on Civin RiGHTs Hinecron

P.0, Box 46001
MNEWARK, NI 07102

973-648-6262 Tel
973-648-7582 Fax
973-648-4678 TTY

N.J. Division on Civil Rights
Office of the Director
Newark Office

Facsimile Cover Sheet

Date: /. L2508

To: éf jan W /‘/’\) Qum, /gg},

Fax No.: PO Y- p02f

From: DL - Nt i) B Vespss ooty
No. of pages: ﬂ/? (including cover sheef)

Subject: | _/)@é’@m éfb\/f - /)500&}

Confidentiality Notice

The information transmitted is intended only for the person or entity to which it is addressed and tmay contain confidential and/or privileged material,
 Any review, retransmission, dissernination or other use of, or taking of uny action i reliance upan, this information by persons or entitics other than
the intendad recipiont is probibited. 1f you received this in error, please contact the sonder and destroy this faesimile immediately.

TELEPHONE: (973) 648-6262

WWW.NICIVIERIGHTS ORG CIVIlA& RIGHTS |

WNEW JERSEY IS AN EQUAL OPPORTUNITY EMPLOYER » PRINTED ON RECYCLED PAPER AND RECYCLABLE




DEC 29 2063 16:51 FR DIV ON CIVIL RIGHTS 197364343685 TO 9148684448623 P.E2-17

STATE OF NEW JERSEY

OFFICE OF THE ATTORNEY GENERAL
DERPARTMENT OF LLAW & PUBLIC SAFETY
DIVISION ON CIVIL RIGHTS

DCR DOCKET NO.: PN34XB-03008

Harriet Bernstein and Luisa Paster, and
J. Frank Vespa-Papaleq, Director, New
Jersey Division on Civil Rights,
Complainants,
V. FINDING OF PROBABLE CAUSE
QOcean Grove Camp Meeting Association,

Respondent.

St gt St M M’ Mttt ot S S ™ Vet S t” g

Pursuant to a verified complaint filed on June 19, 2007, the above-named
Respondent has been charged with unlawful public accommodation discrimination based
on civil union status, within the meaning of the New Jersey Law Against Discrimination
(N.J.S.A. 10:5-1, et seq.) and specifically N.J.S.A. 10:5-4 and 10:5-12(f).

SUMMARY OF COMPLAINT:

Complainants alleged that, in or around March 2007, they applied to Respondent
for permission to rent its Boardwalk Pavilion for their civil union ceremony, and Respondent
denied their request. Complainants further alleged that, at the time of their application,
Respondent routinely rented its Boardwalk Pavilion for weddings and other secular and
religious events.

Respondent admitted that, although it permitted its Boardwalk Pavilion to be used
for weddings in the past, it refused to permit Complainants to use its Boardwalk Pavilion
for a civil union ceremony. Respondent contended that it informed Complainants that it
could not permit use of the Boardwalk Pavilion for a civil union ceremony because such use
would conflict with its religious beliefs. Respondent contended that the New Jersey Law
Against Discrimination (LADR) does not apply to religious organizations in connection with
the rental of real property, and further contended that it is not required to permit civil union
ceremonies in its Boardwalk Pavilion based on its rights under the First Amendment to the
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U.5. Constitution.

BA: ROUND:

Respondent Ocean Grove Camp Meeting Association is a non-profit corporation
founded in 1869. Respondent describes itself as a ministry organization, rooted in
Methodist heritage, with a mission “to provide opportunities for spiritual birth, growth and
renewal through worship, education, cultural and recreational programs for persons of all
ages in a Christian seaside setting.” Among other properties, Respondent owns the
Boardwalk Pavilion in Ocean Grove, Neptune Township, New Jersey.

Complainants are a I'esbiaﬁ couple who reside in Ocean Grove, Neptune Township,
New Jersay. ‘

J. Frank Vespa-Papaleo is the Director of the Division on Civil Righta and, in the
publicinterest, has intervened as a complainant in this matter pursuantto N;J.A.C. 13:4-2.2

(e).

The Investigation revealed sufficient evidence to support a reasonable suspicion that
Respondent's refusal to permit Complainants to use its Boardwalk Pavilion for a ¢ivil union
ceremony violated the public accommodation provisions of the LAD, and that enforcement
of the LAD against Respondent does not viclate the First Amendment to: the U.S.
Constitution. - | ST

The.investigation disclosed that Respondent is a non-profit organizf;‘ation

Trustees. As provided by Respondent's charter, all of the T :
‘ ited Methodist Church; at least ten must be clergy and ten non-
clergy. In addition,:Respondent appoints Associate Trustees; who neednotbe members
of the United Mathodist Church, but may belong to any Christian denomination.

The investigation disclosed that Respondent owns all of the land, including the
beach and boardwalk, in the section of Neptune Township, New Jersey known as Ocearn
Grove. Residential and non-residential buildings have been erected on some of the land;
individuals and business entities own many of these buildings and lease the underlying land
from Respondent. The investigation disclosed that Respondent owns and operates a
number of facilities in Ocean Grove, including the Boardwalk Pavilion. Some ofthese, such
as the Thornley Chapel, appear to operate as places of worship, and others such as the
Great Auditorium, are used in part for secular and commercial purposes.” However, the

' For example, according to its wehsite, In 2009 the Great Auditorium will be host to performances
by the following performers: the New Jersey State Opera, Frankie Avalon, Bobby Rydell, The Oak Ridge
Boys, and ABBA. Additionally, the Graat Auditorium is the annual venue for the annual New Jersey Law

-
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only facility at issue in this investigation is the Boardwalk Pavilion.

The investigation disclosed that the Boardwalk Pavilion is a rectangular open-sided
structure covered by a roof. It contains fixed wooden benches facing a small raised area
usable as a stage. The benches also face the beach and ocean.

The investigation disclosed that, beginning at least as early as 2002, Respondent
permitted the public to reserve its Beardwalk Pavilion for exclusive use for events, mostly
for weddings and occasionally for other events such as memorial services. The
investigation disclose that in 2007, Respondent charged a uniform fee of $250 for use of
the Pavilion, and usually collected €ither full payment or a portion of that fee as a deposit
at the time a reservation was made. The investigation disclosed that Respondent used a
printed “Facilities Use Request Form” to take reservations for eventsin any of nine different
facilities, including the Boardwalk Pavilion. That form required users to.disclose only the
following information: date and time of requested use; name, address and phone number
of person in charge of the event; name, address and telephone number of person making
the request; type of event; and any set-up instructions or special needs. Theinvestigation
disclosed that, in granting approvals for use of the Pavilion for weddings, ‘Respondent did
not distinguish between religious or secular weddings, or between Christian weddings and
religious weddings of other faiths,

| The investigation disclosed that Respondent has permitted the Pavillon to be
reserved far other secular events, including musical performances, university. group
meetings, -fundraising events for secular non-profit organizations, and a: civil. war re-
enactment.. During the investigation, Respondent stated that it is a co-sponsor of all such
events held in the Pavilion, o

The investigation disclosed that, beginning at least as early as 2006, Respondent
has reserved the Pavilion for a weekly religious service called *Pavilion Praise”.on Sunday
mornings during the months of June, July, August and September. The Pavilion Praise
services are conducted by St. Paul's United Methodist Church of Ocean Grove. The
investigation disclosed that Respondent used the Boardwalk Pavilion for Sunday afternoon
vesper services for many:decades, but at some point discontinued those services, and
commenced the current Sunday Pavilion Praise services during the summer months. In
addition, Respondent holds a Christian youth “breakfast club” in the Pavilion for an hour
each weekday moming during the summer months, :which’ includes bible discussion.

The investigation disclosed that, except when the Boardwalk Pavilion is reserved for
exclusive use through Respondent, or is used by Respondent for its own programs and
events, the Boardwalk Pavilion is open for general public use. Based on visits by Division
staff on three different dates, as well as witness interviews, the investigation disclosed that,

Enforcement Memorial Service, hosted by the New Jersey State Association of Chiefs of Police, at which the
State Attorneys General have been the featured speaker.

-3-
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at the time of the complaint and continuing to date, the Boardwalk Pavilion is used by the
general public in a varisty of ways, including as a place to sit, congregate, picnic, play and
fo seek shade and shelter from the weather. Signs posted in and on the Boardwalk
Pavilion state that smoking, bicycling and skateboarding are prohibited. Other than those
restrictions, there are no signs, postings or other visible indications that public use of the
structure is prohibited in any way. Based on witness interviews and direct observation, the
investigation concludes that, when Respondent was not using the Boardwalk Pavilion for
scheduled programs, the casual passerby or user of the Ocean Grove beach or boardwalk
would have no reason to conclude that the Boardwalk Pavilion is not open for the same
general public use as the boardwalk itself or the uncovered benches situated along that
boardwalk. ‘

In addition, the investigation disclosed that Respondent affirmatively represented to
the public and to State government that the Boardwalk Pavilion'was open to the public. The
investigation disclosed that in July 1989, Respondent applied to the New Jersey
Department of Environmental Protection (NJDEP) for a Green Acres real property tax
exemption for.a number of its properties, including Lot 1, Block 1.1, on which the
Boardwalk Pavilion is located. Its initial application stated that the Pavilion was “used for
religious servicés.and band concerts.” L

A : ﬁleptune

The investigation disclosed that, at a September 7, 1989 public hearing; N
Township.oppesed Respondent’s application for a Green Acres tax exemption. The

Township argued that the property would not benefit the general public, butinstead would
benefit only Respondent because its uses were restricted. In response, Respondent's
representative argued that the Pavilion was generally open and accessible to the public
through numerous boardwalk entrances, was used regularly for musical events, band
practices and performances and other events including weddings, baptisms and memorial
services, as well as religious services, He noted that 9000 people recently attended a radio
station event.in the Pavilion. - o

When asked whether the Pavilion is used by groups other than, Respondent,
Respondent's representative replied in the affirmative, giving examples such as the Ocean
Grove Band, the: Greek Orthodox Church, and parties holding weddings and memaorial
services. When “asked ;whether they -were all religious services, Respondent's
representative replied that they probably were, but that was only because those were the
types of people who sought to use it. He affirmatively stated that the Pavilion was not
resfricted to religious uses. :

On September 15, 1989, NJDEP issued a determination approving Respondent's
application for a Green Acres property tax exemption. NJDEP found, in pertinent part, “The
lands in question will be open to the public on an equal basis,” and that “The restrictions
placed upon the public use of the property are found to be necessary for the proper
maintenance and improvement of the land or because significant natural features may be
adversely affected by unrestricted access.”

A-
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The investigation disclosed that, every three years after the initial tax exemption, and
most recently on or about March 2, 2007, Respondent applied to NJDEP for renewal of
Green Acres tax exemptions it had previously received, including the exemption for the
Boardwalk Pavilion. |n completing NJDEP's recertification forms, Respondent wrote that,
regarding the properties last designated as Green Acres tax exempt, “all segments [are]
open to all public.” ‘

The investigation disclosed that on or about March 5, 2007, Harriet Bernstein and
Luisa Paster (Complainants) applied to Respondent for permission to reserve the
Roardwalk Pavilion for their civil union ceremony, to be held on September 30, 2007. The
investigation disclosed that Respondent's president, Scott Rassmussen, decided to deny
Complainants’ request to use the Boardwalk Pavilion for their civil union ceremony, and
Respondent informed Complainants of that decision on March §, 2007, Ina March 6, 2007
response to an email fror Complainant Bernstein, Rassmussen explained that Respondent
does not permit its facilities to be used for purposes that conflict with the clearly established
policies of the United Methodist Church. He further explained that United Methodist Church
policy “recognizes marriage only in terms of a covenant relationship between ons man and
one woman,” and provides that civil union ceremonies “shall not be conducted by our
ministers and shall not be conducted in our ¢hurches.” |

Tha jinvestigation disclosed that on April 1, 2007, Rassmussen decided that
Respondeht would cease permitting the. public to reserve use of the Boardwalk Pavilion for
weddings and other events. On that day, Rassmussen directed Respondent's staff,
including Respandent’s volunteer wedding coordinator and newly hired Chief Administrative
Officer, Scott-Hoffman, to discontinue any future rentals of the Boardwalk Pavilion to the
public for any purposes. The investigation further disclosed that, after Rassmuggen made
his decision, the question of whether Respondent would permit use of the Boardwalk
Pavilion for weddings and other events in the future was presented to Respondent's
governing body, its:Board of Trustees. The investigation disclosed thatithe question was
presented at the Board of Trustees’ quarterly meeting in April 2007, but was tabled, and
the Board of Trustees addressed it in a special meeting in June, 2007, at which time a
majority of the Board voted to affirm Rassmussen’s decision. The investigation disclosed
that the Board of Trustees discussed the issue again in July, 2007, and at a special
meeting in August 2007, the Board of Trustees re-affirmed, by majority vote, the decision
to cease permitting use of the Boardwalk Pavilion for weddings and other events, Qne
Trustee interviewed during the Division's investigation noted that the Trustees decided to
cease permitting use of the Boardwalk Pavilion for weddings “unti the issue is resolved.”
In & September 13, 2007 letter to the Commissioner of the New Jersey Department of
Environmental Protection, Respondent’s counsel similarly described the decision to cease
permitting use of the Pavilion for weddings as “an interim policy.”

During the investigation, Complainants presented evidence that Respondent
continued to permit weddings to take place in the Pavilion after April 1, 2007, The
investigation disclosed that Respondent permitted the Boardwalk Pavilion to be used far
weddings that had been reserved prior its decision to cease permitting it to be used for

-5-
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weddings. The investigation confirmed that, after April 1, 2007, Respondent granted no
additional approvals for the Boardwalk Pavilion to be used for weddings, but several
weddings took place in the Pavilion after Complainants' application was denied.? The
investigation disclosed no evidence that Respondent made any public announcement
explaining that weddings would no longer be permitted in the Pavilion. Thus, Complainants
and others who observed weddings taking place might reasonably, but mistakenly,
conclude that Respondent was continuing to accept new reservations for weddings to be
held in the Pavilion.

The investigation disclosed that, aftar it decided to cease permitting the Boardwalk
Pavilion to be used for weddings and other events, Respondent revised its Facilities Use
Request Form to designate only the Bishop James Tabernacle, Thornley Chapel and the
Youth Temple as facilities that could. be reserved for wedding and event use. These
facilities all appear to be churches. The investigation disclosed that, if and when applicants
inquired about use of the ‘Boardwalk Pavilion, Respondent's staff advised them that
Respondent was no lohger permitting it to be reserved for weddings.

I the fall of 2007, the New Jersey Department of Environmental Protection reviewed
Respondent's application for renewal of its Green Acres tax exemptions, and-by letter dated
September 15, 2007, rejected that portion of Respondent’s application that pertained to its
Green Acres exemption for the Boardwalk Pavilion. The Green Acres decision was based
on its conclusion that “the Pavilion is not open to all persons on an equal basis.” That
decision noted that the Green Acres statute and regulations establish equal access as a
prerequisite to granting real property tax exemptions for privately owned land.

Although NJDEP revoked the Green Acras tax exemption for the Boardwalk Pavilion,
NJDEP did not base this decision on Respondent's status as a religious organization, or
the religidus functions for which Respondent used the Pavilion. Instead, the ruling was
based on theNJDEP's conclusion that, because Respondent denied use of the Pavilion for
civil union ceremonies, the:Pavilion “is not open to all persons on an equal basis.”

ANALYSJS -

At the conclusion .of. an .i‘nvestigg;tidn . 'the "D‘ivisicih“” |$requ1red to make a
determination as to whether "probable capse” exists to credit a qqampiléinant's allegations
of discrimination. Probable cause has been described under the'New Jersey Law Against

w i

2Although Respondent is nat currently permitting the Boardwalk Pavilion to be reserved for weddings
or similar events, and thus, arguably, is no longer discriminating based on civil union status, the investigation
disclosed that Respondent's suspension of Pavilien weddings is an “interir policy.” As it is anticipated that
Respondent would resume use of the Pavilion for weddings in the future, the import of this investigation is
not limited to the brief period between Complainants’ application and Respondent's decision to suspend use
of the Pavilion for weddings.
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Discrimination (LAD) as a reasonable ground for suspicion supported by facts and
circumstances strong enough to warrant a cautious person to believe that the law was
violated and that the matter should proceed to hearing. Erank v, Ivy Club, 228 N.J, Supet.
40, 56 (App. Div. 1988), rev'd on other grounds, 120 N..J. 73 (1990), cert., den., 111 3. G,
799, A finding of probable cause is not an adjudication on the merits but, rather, an “Initial
culling-out process™ whereby the Division makes a preliminary determination of whether
further Division action is warranted. Sprague v. Glassboro State College, 161 N.Jl. Super.
218, 226 (App. Div. 1978); see also Frank v. Jvy Club, supra, 228 N... Super. at 56. In
making this decision, the Division mustconsider whether, after applying the applicable legal
standard, sufficient evidence exists to supporta colorable claim of discrimination under the
LAD. o

Here, the initial question to be addressed is whether Respondent's Boardwalk
Pavilion is a public accommodation subject to the LAD.? The investigation disclosed
sufficient evidence to.stppart the conclusion that the Pavilion meets the:LAD's definition

of a public accommodation.

The LAD's definition of “public accommodation” is extremely broad. Thomas v.
County of Camden, 386 N.J. Super. 582, 590 (App. Div. 2006). The examples delineated
in the statute are illustrative of the types of places or accommodations covered, rather than

an exhaustive list, See, e.g., Fraser v. Robin Dee Day Camp, 44 N.J. 480, 486 (1965)
(Fact thatday camps are not listed in the public accommodations enumerated.inthe statute
is not evidences that the Legistature intended to exclude them from the scope of the LAD.)
The LAD specifically lists boardwalks, seashore accommodations and meeting places as
examples of public accommodations. N.J.8.A. 10:5-5(l). Aside from the ilustrative
examples, the LAD defines public accommodation by its exceptions--exempting places of
accommodation that are distinctly private, as well as educational facilities operated or
maintained by religious organizations. lbid. Notably, there is no blanket exemption covering

all types of facilities operated by religious organizations. -

In Wazeerud-Din_v. Goodwill Home and Missions, Inc., (App. Div. 1999), the
Appellate Division addressed the question of whether a specific program operated by a
religious society was a place of public accommodation subject to the, LAD. Inits analysis,
the court evaluated the individual program (an addiction therapy program), rather than the
religious organization that operated the program. Based on its finding that Goodwill
Mission's addiction therapy employed Christian religious teaching and worship, the court
concluded that the therapy program was not a public accommodation subject to the LAD.
The court explicitly noted that it did not need to reach the question of whether other
programs operated by that religious society were secular in nature, and for that reason
might be considered public accommodations.

3although Respondent asserted defenses in its Answer based on the real property provisions of the
LAD, In a January 7, 2008 decision on Respondent's motion ta dismiss, the DCR Director concluded that the
public accommodation provisions, ratherthan the real propenty rental provisions, are applicable in this matter,

-7-
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Following this guidance, the Division's investigation has evaluated the uses and
functions of the Boardwalk Pavilion, rather than the nature of Respondent’s organization,
to determine whether the Boardwalk Pavilion is a public accommodation subject to the
LAD. First, the investigation disclosed no evidence that the Boardwalk Pavilion limits its
use to members or is otherwise “distinctly private.”

Next, although Respondent at times uses the Boardwalk Pavilion for youth events
that may include bible instruction, this is insufficient to define the Pavilionas an sducational
facility. Finally, although weekly religious services are held in the Pavilion during the
summer months, the evidence and Respondent's own representatlons preclude defining
the Pavilion as a church or place dedicated to worship.*

Instead, the observations of the Division’s staff and witness interviews demonstrate
that, except when an eventis being held in the Pavilion, the Pavilion has functioned like the
benches and boardwalk, and has been used by the general public for a variety of purposes
consistent with its form and consistent with the general absence of any notices restricting
its use. In addition, Respondent's own representations in connection with'its applications
for Green Acres tax exemptions, constitute a broad invitation to the public and demonstrate
that Respondent’s Boardwalk Pavilion is a public accommodation subject to the LAD

As: nﬂted abova although Respondent disclosed to NJDEP in 1989 that tha Pavilion
was used for some religious purposes, Respondent affirmatively stated at that tlme thatthe
Pavilion would be open to all persons on an equal basis. Respondent spaciﬂcally stated
that the reason it was used for religious events was because those were theitypes of
people who requested to use it, and that the Pavilion was not restricted to religious uses.
When Neptune Township objected to its tax exemption, arguing in part that: the: Pavilion
was essentiafly restricted to Respondent's organizational uses, Respondent aﬁlrmatwaly
argued to the contrary, explaining how the public would have use of the Pawllan

The lnvestlgatlon disclosed that, by Ietter dated September 13, aﬂ()? Respondent
supplemented its March 2, 2007 Green Acres tax exemption renewal application. In that
letter, Respondent addressed news articles suggesting that its refusal to permit use of the
Boardwalk Pavilion for & civil union ceremony constituted a. violation of Green Acres
standards. Respondent argued that while the Pavilion continued to be open to the public
for recreation and conservation purposes, Respondent had a right to prohibit uses that
confiict with its religious principles. Respondent argued that the original Green Acres tax
exemption was granted based on an understanding that Respondent “maintains and
controls the use of the pavilion,” and that Respondent's maintenance and control has
always been in accordance with the religious objectives in its bylaws. Respondent went
on to state,

“The fact that Respondent sought property tax exemption for the Boardwalk Pavilion pursuant to the
open space protections of the Green Acres program, rather than as a bullding used for religious purposes
pursuant to N. LS A 54:4-3.6 or similar statutes, is additional evidence that the Pavilion is not a place of
worship.

B~
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The public hae continuously enjoyed the...pavilion for
“consetvation and recreation purposes.” Atthe same time, the
Camp Meeting Association has maintained the right to insure
that the pavifion is not used for purposes inconsistent with its
religious principles.

Thus, even after the complaint was filed in this matter, Respondent continued to
affirmatively represent that the Boardwalk Pavilion was open to the public for conservation
and recreational uses consistent with its form and function as a sheltered seating area
along a seaside boardwalk. Respondent noted that, becauss it maintains and controls a
structure open to the public, its nature as.a rehgldue ergemzetlen does not conflict with
purposes of the Green Acree program. .

Similarly, the fect that Respondent is a religious ergemzetlon doee not conflict with
a finding that the-Boardwalk Paviiion is a public accommodation as: deﬂhed by the LAD.
Although, as discugsed below, the specific principles of Reepondente religion may be
relevant in determlnlng whether enforcement of the LAD in this case is. prehlbrted by the
First Amendment ta the U.S. Constitution, neither Respondent’s character s a religious
organization nor the specific pnncnplee of Respondent's religion conflict W|th the cdncluemn
that the Boardwalk Pavilion is a pubic accommodation. :

Under the LAD, a public accommodation may not discriminate based on clvul union
status. In general, a public accommodation proprietor's admitted refusal to permit use of
its facility for civil union ceremonies, while permitting it to be used for heterosexual
weddings, would violate the LAD. However, Respondent argues that enforcing the LAD
to prohibit it from discriminating based on civil union status would violate its rights under
the First Amendment to the United States Constitution. The U.S. Supreme Court has held
that First-Amendment rights may in some cases prohibit enforcement of State laws
prohibiting discrimination in public accommodations. See, e.q., Boy Scouts of America v
Dale, 530 y__§ 1640, B56-657 (2000) Aceerdmgly, the Division has ceneidered
Respondent’s argumente on these issues. L

A. Free:"‘_-; Ii

.elve ASSDClatIQn.

The first of Respondent'e eonetltutionel argumente is that the, ivision's application
of the LAD to the use of the Boardwalk Pavilion violates its- First Amendment right to
expressive association. Specifically, Respondent argues that if the faw requires it to permit
couples to use this facility for civil union ceremonies, it is unconstitutionally forcing
Respondent to convey the false impression that it endorses such unions. Respondent

relies on Hurley v. Irish-American Gay, Lesbian and Bisexual Group of Boston, Inc., 315
U.S. 557 (1995), to support its position that it has "a fundamental right to use its facilities

to convey a message consistent-with its ministry objectives.” (District Court brief, p. 16).
It maintains that its purpose is:

.. to use its property to communicate messages consistent

8-
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with its sincerely held religious beliefs — one of which is that
marriage is a sacred institution ordained by God and exclusive
to one man and one women. If the Association were
compelied to use its places of worship to embrace “civil union”
celebrations, it would be forced to associate with and endorse
a message in support of these unions.  (Id. at 17).

Fundamental to the Association's argument is its presumption that the Pavilion is &
“nlace of worship,” an argumnent that has expressly been rejected above. The quastion,
then, is whether the principles enunciated in Hurley upen which Respondent relies apply
to the owner of a place of publlc accummadatlon

Atissue in Hurley was whethera group of gay, lesbian and bisexual Irish-Americans
had the right to march with an identifying banner in Boston's annual St. Patrick's Day
parade. Years earlier the City of Boston had delegated the authority to operate the parade
to the South Boston. Allied War Veterans Council, an unincorporated ‘association of
individuals elected from various South Boston veterans groups. 515 Li.S. at 560. Although
the Veterans Councll ran the parade with the imprimatur of the City.:it-was not a
govermnment entity. |t refused to permit the Irish-American Gay, Lesbian nd Bisexual
Group of Boston, Inc. (“GLIB") to participate in the parade, and GLIB sued the: Council
under the Massachusetts public accommodations law, which prohibits "any dlst|nctton
,dlscnmmatnon or restriction on account of.. .sexual orientation.. relative to the admission of
any perscm to, or treatment in any place of public accommaodation, resort or amusement

(ibid.]

Conmdering the First Amendment rights of the parade organizer, the Suprama Court
found that a parade can be distinguished from an ordinary walk by the expressive essence
of its nature. “[W]e use the word ‘parade’ to indicate marchers who are making some sort
of collective point, not just to each other but to bystanders along the way.” ld, at 568. This
communication was protected by the First Amendment from. interference by undue
application of the Massachusstts civil rights law. Although GLIB also had & message to
convey, and GLIB's message was also entitled to constitutional consideration, it was at
odds with the message of the private arganizers of the parade.  “Since every participating
unit affects the message conveyed by the private organizers, the state courts' application
of the statute [mandating that GLIB be included] produced an order essentially requiring
petitioners to alter the expressive content of their parade.” Id. at 572-573. Moreover,
because the parade was not the only forum in which GLIB could get its message across
— it also could have applied for a permit to hold its own parade, for example — its own
constitutional right was not compromised by the group’'s exclusion from the Veterans
Council's parade. ld. at 578.

The present situation is quite different. The Boardwalk Pavilion is not primarily used
to convey a message. As described above, the Pavilion is put to a variety of uses, and
they are not bound by the underlying conveyance of a united message. All members of the
public are invited to travel through the pavilion, whether to rest, eat ice cream, engage in

-10-
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private conversation or to pray. Until it stopped allowing couples to have wedding
ceramonies performed there, the Pavilion was leased to couples of all faiths — or of no
religious faith — and no regard was given to whether the person performing the ceremony
did o by religious or secular authority. Based on its “open door” policy toward public use
ofthe Pavilion, there is insufficient evidence to support the conclusion that Respondent was
using the Pavilion to convey any message at all. Moreover, a civil union ceremony before
invited guests, unlike the conduct of the GLIB marchers in Hurley, supra, itself conveys no
message and is not expressive association. Accordingly, the application to conduct a
legally authorized ceremony to memorialize the union of two people — regardless of their
genders — cannot be seen as compromising the Association's right of expressive
association. '

B._Free Exercise of Religion

The Association has also argued that DCR's application of the LAD to.its Boardwalk
Pavilion violates its constitutionally protected right o free exercise of religion. Inlight of the
many varied usas to which the Association permits the Pavilion to be used, this argument
must also fail, -

Ag discussed above, the Boardwalk Pavilion is not a place that'is Inherently
dedicated to refigious worship. Nowhere is the Association's acknowledgment of this fact
more clear than In its applications — extending over a number of years — to receive Green
Acres funding for the Pavilion. During its investigation, DCR has interviewsd-and obtained
documents from staff at the Green Acres. program, which is part of the: New: Jersey
Department of Environmental Protection Green Acres program, the purpose-of which is to
encourage the dedication of privately-owned open space for public use, 'N.JS.A,
54:4-3.63,-Between 1989 and 2006 the Association renewed its application and iwas given
Green Acres status, and attendant tax benefits, in large part because of its assertion that
the Pavilioh.:(:and other designated Boardwalk property) was available o the general public.

The BoéiﬁdWaIk Pavilion; being admittedly available to the gene’talﬂpdbl‘ic, may on
occasion be used for religious practice, but at the time that the Complainants’ application
was made, that was not its exclusive purpose.

In its argument befdre the District Court in support of its petition for injunctive relief,
the Association relied on Wazeerud-Din v, Goodwill id Missions, Inc., 325 N.J.
Super. 3, 10 (App. Div. 1899), certif. den. 163 N.J, 13 {(2000). At issue in Wazeerd-Din
was a drug treatment facility and whether it was a place of public accommodation for the
purposes of the LAD. The court held that the program in question was not, finding that it
“is basically a program of religious teaching and worship and thus not a public
accommodation, It is not a conventional drug treatment program because it does not
provide medical treatment or secular psychological counseling. Rather, its essential
premise is that drug addiction, alcehalism, compulsive gambling and sexual addictions are
‘outward manifestations of inward sin’ [as described by the clergyman running the
program].” 325 N.J. Super. at 11. Thus, the facility was being used as a place of religious
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worship and teaching for the purpose of assisting people with drug dependencies and other
addictions to find spiritual help for their problems.

Being utilized for diverse reasons, the Pavilion, by contrast to thc facility in
Wazeerud-Din, is a place of public accommodation, and is not a religious facility. As such,
when it invites the public at large to use it, the Association is subject to the Law Against
Discrimination, and enforcement of that law in this context does not affect the Association’s
constitutionally protected right to free exercise of religion.

The LAD is a neutral, generally: applicable law--it was not enacted with the goal of
impacting religion. As such, the:L D can:be-enforced in & neutral manner as to all public
accommodations, o long; ds its: enforcerent is. rationally telated to a legitimate
governmental interest. ‘Unite tes v. Hardman, 297 F.3d 11186, 1126 (10th Cir. 2002).
Here, it goes without saying that the LAD's fundamental goal of cradlcatlng discrimination
is a legitimate governmental interest. See, Fuchilla v, Layman, 109 N. J: 319, 334 (1988).
Thus, any incidental burden on a particular religious belief or practlcc dccs nct raise frac
exercise concerns

Moreover, even if the facts of this case were to warrant a strict scrutlny analyanc the
State's interest in protecting people from discrimination based on civil union status would
justify the minimal impact of the LAD on Recpcndcnt :

Accordingly, given the strong c\ndence that the Association intentionally makes the
Pavilion available for public use and does not dedicate it solely to the practice of religion,
the LAD, a.neutral law of general application, does not unconstitutionally impair the
Asscciaticn’c right to the free exercise of religion. |

FINDING OF PROBA

It is, - thcrefcrc dctcrmlncd and found that. Prcbable Cause Exlsts tc crcdrt the

allegations of thc complaint L
December 20, 2008

Date J. Frank Vespa-Papaleo, £sq., Director
New Jersey Division on Civil Rights
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