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Course Outline

This module introduces students to basic concepts and systems of Chinese civil law, including a brief discussion on the role of civil law in the economic reform, and comparative law analyses whenever applicable.

The course is designed to help students understand the basic structure and function of Chinese civil law, investigate relationships between the development of civil law and the deepening economic reform in China, and prepare themselves for doing further research on or practising Chinese civil law.
Key Syllabus of the Course includes:

1. Chinese Civil Law Defined

2. Theory of Civil Relationship-A Key to Chinese Civil Law

3. Subjects of Civil Relationship I: Citizens (Natural Persons)

4. Subjects of Civil Relationship II: Juristic Persons

5. Subjects of Civil Relationship III

6. Agency, Limitation of Action & Time Period

7. Rights in Rem

8. Right to Inheritance

9. Personal Rights 

10. Creditors’ Rights

11. Contract I

12. Contract II

13. Torts I

14. Torts II
Course Contents

I. Chinese Civil Law Defined (4 hours)

· “Civil Law in Different Contexts

· “Civil Law” in Different Contexts

· Civil Law System

· Civil Law as a Branch of Law

· How is Civil Law taught in China

· Undergraduate vs. Graduate

· Basic Principles and Concepts of Civil Law/Rights in Rem Law(Property Law)/Law of Obligations (Creditor’s Rights Law)/Contact Law/Torts/Marriage Law/Succession Law

· Theories/Statutes/Cases

· Sources of Chinese Civil Law

· Legislative Sources

· Rules Governing Conflicts among Different Legislative Sources

· Other Sources

· The Judge Li Case

· Facts

· Different Arguments

· Questions Raised in the Case

II. Theory of Civil Relationship-A Key to Chinese Civil Law (4 hours)

· Definition

· Elements of Civil Relationships

· Subjects (Persons)

· Objects

· Contents

· Causes (Legal Facts) to Civil Relationships: Civil Juristic Acts, etc.

· Definition

· Legal Acts

· Incidences

III. Subjects of Civil Relationship I: Citizens (Natural Persons) (4 hours)

· Definition

· Capacity for Civil Rights and Capacity for Civil Conduct

· The Common Law Concept of “Status”/”Capacity”
· Capacity for Civil Rights

· Capacity for Civil Conduct

· Capacity for Civil Rights Vs. Capacity for Civil Conduct

· Domicile

· Guardianships

· Definition

· Duties and Responsibilities of the Guardian

· Guardians for Minors

· Guardians for Mentally Ill Persons

· Clarification by the SPC in the 200 Articles 

· Declaration of Missing Person/Death

· Why Declaration?

· Conditions

· Procedures

· Consequences

· Revocation of the Declaration and Its Consequences

IV. Subjects of Civil Relationship II: Juristic Persons (4 hours)

· Theories on Corporate Personality

· Definition

· Qualifications

· Art. 37, GPCL

· Art. 17, SOE Law

· Company Law

· Registration Rules

· Classification of Legal Person in China

· Enterprises as legal Persons

· Official Organs, Institutions and Social Organizations as Legal Persons

· Capacity for Civil Rights and Capacity for Civil Conduct

· Art. 36, GPCL

· Art. 42, GPCL

· Legal Persons Vs. Natural Persons

· Legal Representatives

· Art. 39, GPCL

· Art. 43, GPCL

· Art. 49, GPCL

· Domicile

· Liquidation of Legal Person in China

· Enterprise Legal Persons

· Classifying Enterprise Legal Persons by Their Ownerships

· Establishment, Alteration and Termination of Enterprise Legal person

· Business Scope

· Registered Capital

· Limited Liabilities

· Economic Association

V. Subjects of Civil Relationship III (4 hours)

· Individual Businesses/Lease-Holding Farmers

· Definition

· Registration of Individual Businesesses

· Protection

· Debts and Other Liabilities

· Individual Partnerships

· Definition

· Qualifications

· Registration of Partnership Business

· Substance Vs. Formality

· The Property of Individual Partnership

· The Management of Individual Partnership

· Admission to and Withdrawal from Partnership

· Dismissal a Partner

· The Consequence of Partner’s Death

· Disbandment and Liquidation of Partnership Business

· Individual Businesses Vs. Sole Proprietorship Enterprises Vs. Private Enterprises

· New Policy Initiatives towards Private Sector

VI. Agency, Limitation of Action & Time Period (3 hours)

· Agency

· The Common Law Concept of Agency

· Agency Relationship under Chinese Civil Law

· Discuss

· Time

· Time as Legal Facts

· Calculation

· Limitation of Action

· Prescription

VII. Rights in Rem (4 hours)

· Rights in Rem Vs. Creditors’ Rights

· Common Law Concepts

· Definition in Chinese Law

· Differences between Rights in Rem and Creditor’s Rights

· Categorizing Rights in Rem

· Ownerships

· Rights on Things Owned by Other People
· Quasi-Rights in Rem: Possession

· Creation, Alteration and Termination of Rights in Rem

· Ownerships

· Definition

· State Ownership, Collective Ownership, and Individual Ownership

· Co-ownerships

· Co-ownership by Shares

· Common Ownerships

· Condominium under the Draft Rights in Rem Law

· Usufruct
· Definition

· Major Usufructs under Chinese Law

· Rights in Rem for Security

· Definition

· Major Rights in Rem for Security under Chinese Law

· Neighborhood Rights

· Provisions on Neighborhood Rights

· Neighborhood Rights Vs. Easement

VIII. Personal Rights (3 hours)

· Major Legal Authorities

· Definition and Characteristics of Personal Rights

· Definition

· Characteristics

· Rights to Life and Health

· Rights to Name

· Rights to Portrait

· Rights to Reputation

· Rights to Honor

IX. Creditors’ Rights (5 hours)

· Definition and Characteristics of Creditors’ Rights

· Classification of Debt Relationship

· Classification According to the Legal Fact Causing the Debt

· Classification According to the Number of Persons that Are Parties to a Debt

· Unjust Enrichment

· The Roman Law 

· Definition

· Possible Causes to Unjust Enrichment

· The Illegal Profits

· Management of Other People’s Affairs without Mandate

· Definition

· Necessary Expenses

· Discussion: Unjust Enrichment Vs. Management of Other People’s Affairs without Mandate

X. Torts (4 hours)

· Concept under the GPCL

· Tort Liabilities

· Requisites to Constitute a tort

· Damages

· Wrongful Conduct

· Causation Between Wrong Conduct and Damage

· Fault

· Principles for the Determination of Tort Liabilities under Chinese Civil Law

· The Principle of Fault Liability-The Basic Principle which Applies to General Torts

· The Principle of Presumed Fault

· The Principle of Liability without Fault

· The Principle of Fair Liability

Course Objectives

This module introduces students to basic concepts and systems of Chinese civil law, including a brief discussion on the role of civil law in the economic reform, and comparative law analyses whenever applicable.
The course is designed to help students understand the basic structure and function of Chinese civil law, investigate relationships between the development of civil law and the deepening economic reform in China, and prepare themselves for doing further research on or practicing Chinese law.
Course Organization and Requirements

The course is to be taught in English. Success in the course means doing the assigned reading and participating in class. There is also examination. Depending on enrollment, students may be required to make a presentation, and lead class discussion, on a topic of interest to them. There are no other specific assignments planned, other than the responsibility to do the assigned readings.

Classes generally combine an overview of the topic by the lecturer followed by discussion, except when students are required to make a presentation on a topic of interest to them. 

The lecturer will focus on statutes in their teaching, attempting to provide guidance on how to understand and interpret statutory provisions. A two-hour case study class will be organized once every two weeks to help students understand the practical application of law in civil law countries.

Assessment

Assessment will be based on class attendance and discussion (30%) and a Take-home exam within 48 hours (70%).

Textbooks and Reading Materials

Textbook:
Zhu, Yikung, Chinese Civil Law.

Statutes:

General Principle of the Civil Law of the People’s Republic of China, adopted at the 4th Session of the 6th NPC, promulgated by Order No. 37 of the President of the People’s Republic of China on April 12, 1986 and effective as of January 1, 1987, available at ‘http://www.qis.net/chinalaw/prclaw27.htm’.

Opinions of the Supreme People's Court on Several Issues concerning the Implementation of the General Principles of the Civil Law of the People's Republic of China (For Trial Implementation) ，deliberated and adopted at the Judicial Committee of the Supreme People's Court on January 26, 1988.

Interpretation of the Supreme People's Court on the Trial of the Case Concerning the Right of Reputation (Fa Shi [1998] No. 26), promulgated by the Supreme People’s Court on Sept. 15, 1998 and effective as of August 31, 1998.

Interpretation of the Supreme People's Court of Some Issues concerning the Application of Law for the Trial of Cases on Compensation for Personal Injury, adopted at the 1299th meeting of the Judicial Committee of the Supreme People's Court on December 4, 2003; Interpretation No. 20 [2003] of the Supreme People's Court.

Contract Law of the People’s Republic of China, adopted and promulgated by the 2nd Session of the 9th NPC on March 15, 1999.

The Supreme People’s Court’s Interpretations of Certain Issues Concerning the Application of the Contract Law of the People’s Republic of China, adopted at the 1090th Session of the Adjudication Committee of the Supreme People’s Court on December 1, 1999.

Guaranty Law of the People’s Republic of China, adopted at the 14th Meeting of the Standing Committee of the Eighth NPC on June 30, 1995 and effective as of October 1, 1995.

Interpretation of the Supreme People’s Court on Somme Issues of Applying the Guaranty Law of the People’s Republic of China, promulgated by the SPC on Sept. 29, 2000 and effective as of December 13, 2000.

Marriage Law of the People's Republic of China, as amended on April 28, 2001.

Interpretations of the Supreme People’s Court about Several Problems Concerning the Application of the Marriage Law of the People’s Republic of China (II), promulgated y the SPC on December 26, 2003 and effective as of April 1, 2004.

Law of Succession of the People’s Republic of China, adopted at the Third Session of the Sixth National People's Congress and promulgated by Order No. 24 of the President of the People's Republic of China on April 10, 1985, and effective as of October 1, 1985.

Trust Law of the People’s Republic of China, adopted by the 21st Meeting of the Standing Committee of the 9th NPC on April 28, 2001 and effective as of October 1, 2001.
Recommended Readings:

General Readings

Wang, Chenguang & Zhang, Xianchu (eds.), Introduction to Chinese Law 169 (1997).

Xin Chunying, Chinese Legal System & Current Legal Reform (1999).

Jones (ed), Basic Principles of Civil Law in China (ME Sharpe, 1989).

Chen, From Administrative Authority to Private Law: A Comparative Perspective of the new Civil Law in the People’s Republic of China (Ni jhoff, 1995).

Ling, Bing, Contract Law in China (2001).

Patrick A. Randolph, Jr., Lou Jianbo, Chinese Real Estate Law (Kluwer Law International 2000).

Readings for Specific Topics

I. Civil Law Defined

Donald C. Clarke ， ‘Regulation and Its Discontents: Understanding Economic Law in China’, Stanford Journal of International Law (Spring, 1992).  83. 28 Stan. J. Int'l L. 283.
Edward J. Epstein, ‘PACIFIC RIM: Codification of Civil Law in the People's Republic of China: Form and Substance in the Reception of Concepts and Elements of Western Private Law’, 32 U.B.C. L. Rev. 153 (1998). 

Yao Hui,  'Recent Development of Chinese Civil Law: Focus on Drafting the Civil Code and Jus Rerem (Law of Real Rights)’, 27 Journal of Chinese and Comparative Law, 289 (2001-2002). 

Guodong Xu, ‘Structure of Three Major Civil Code Projects in Today’s China’, Tulane European and Civil Law Forum (2004).
II. III. IV: Civil Subjects:

Tingmei Fu, ‘Legal Person in China: Essence and Limits’, 41 The American Journal of Comparative Law 261 (Spring 1993). 
Chuan Roger Peng, ‘Limited Liability in China: A Partial Reading of China’s Company Law of 1994’, 10 Columbia Journal of Asian Law Spring, 263 (1996).

Gu Minkang, ‘Reform of the “Statutory Representative” under Chinese Company Law’, 42 Company. Lawyer 21(6), 192-196 (2000). 

VII: Rights in Rem
Wallace Wen-Yeu Wang, ‘Reforming State Enterprises in China: The Case for Redefining Enterprise Operating Rights’, 6  Journal of Chinese Law, 89 (Fall, 1992)

William D. Soileau, ‘Past in Present: Urban Real Property Rights and Housing Reform in the People’s Republic of China’, 3 Pacific Rim Law & Policy Journal, 299 (February, 1995).

Yao Liang Huang & Xie Zhao Hua, ‘An Overview of China’s Real Estate Law’, 28 John Marshall Law Review, 593 (Spring 1995).

Jonas Alsen, ‘An Introduction to Chinese Property Law’ (very comprehensive, but kind of out-of-dated), 20 Maryland Journal of International Law and Trade (Spring 1996).

Patrick A. Randolph, Jr.  & Lou Jianbo, ‘Chinese Real Estate Mortgage Law’, 8 Pacific Rim Law and Policy Journal 515 (Sept. 1999).

Joyce Palomar, ‘Land Tenure Security as a Market Stimulator in China Contents’, Duke Journal of Comparative and International Law (Winter 2002).

Frank Xianfeng Huang，’The Path to Clarity: Developing of Property Rights in China’, Columbia Journal of Asian Law (Spring 2004).
X. Torts:
Edward J. Epstein, ‘Tortious Liability for Defective Products in the People’s Republic of China’, 2 Journal of Chinese Law, 285 (Fall, 1988).
Gary Zhao, ‘Chinese Product Liability Law: Can China Build Another Great Wall to Protect Its Consumers?’, 1 Washington University Global Studies Law Review, 58 (Winter/Summer 2002).
