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Abstract

In Order Without Law, Robert Ellickson showed that, under certain conditions, dispute resolution, rule formation, and enforcement can emerge in the absence of formal legal regulation.  Following on Ellickson’s study concerning Shasta County ranchers, writers have recently examined how informal norms emerge to govern conduct in a variety of other areas.  In the context of intellectual property, writers have looked at how French chefs, stand-up comedians, and magicians regulate intangible resources like recipes, jokes, and illusions without resorting to legislation or judge-made law.


This inquiry considers how entertainers who create pseudonymous identities regulate those identities.  In particular, it considers the problem of name and identity regulation in the context of women’s roller derby.  Roller derby has been played for almost a century, but groups of women have recently revived the sport and infused it with a campy punk aesthetic.  Roller derby skaters adopt colorful pseudonyms, and these names serve to create distinctive public identities and to differentiate skaters from each other.  

My work in progress will ask a series of questions about how regulation of pseudonyms (and, in turn, public personae) in the roller derby world operates.  First, to what extent do roller derby girls express a possessory interest in their names?  Do derby girls think of their pseudonyms as their property?  The short answer to the latter question is an emphatic yes.  But the reason for their fierce attachment to their names runs deeper.  Part of it derives from the potential financial payoff associated with the possibility that derby will somehow serve as a path to fame.  More than that, though, derby girls tend to regard their names as constituent features of their identities, and regard any affront to the distinctiveness of those names as effecting dignitary harm.

Second, in light of the strong sense of possession derby girls have with respect to their names, how do they assure that no one else exploits their names?  Do they turn to formal law?  Here, in contrast to other subjects of similar studies (e.g., magicians’ illusions), there are readily available vehicles that could be used to maintain the distinctiveness of derby names.  Trademark is the most obvious option, with state-law right of publicity theories close behind.  Yet derby girls unanimously eschew formal legal enforcement; indeed, I could uncover no account of any skater registering her name with the Patent and Trademark Office.  The main reason for avoiding formal legal protection was expense (roller derby does not pay, and in fact participants often have to pay to participate in leagues).  But apart from this, skaters (like the Shasta County ranchers Ellickson spoke to) expressed an instinctive distaste for the idea of suing another rollergirl.  Interestingly, most skaters I spoke to suggested that even if registration and lawsuits were costless, they would still decline to sue another skater for infringement, even while reserving the right to pursue extralegal means of enforcement.

Finally, how do roller derby girls regulate their names in the absence of positive law?  They rely on a complex, nationally centralized system of registration and concomitant informal means of enforcement.  Registration of a roller derby name in the national database does not require payment of a fee, but is laden with requirements in order to assure that only serious skaters can register their names, and that.  Local leagues often require skaters to register their names in the national database as a precondition of full membership.  Enforcement is twofold.  The skaters who run the database are charged with rejecting proposed names that are identical—or excessively similar to—preexisting names.  And derby girls themselves must keep an eye on the database, and on the derby world generally, to identify new skate names that might infringe on theirs.  This system often breaks down, raising questions about the efficacy of self-policing.

This inquiry yields a number of insights beyond the descriptive.  First, it reflects on the Demsetzian thesis that property emerges as resources become scarcer and/or more valuable.  The extent to which rollergirls regard their names as property even in the absence of any expected financial return suggests that Demsetz fails to account for other forms of property emergence.  Second, this inquiry points to more foundational questions about what property is.  As the digital age enables users to generate content at a greater rate and in more forms than ever before, the definition and boundaries of what counts as property continue to expand.  The possessiveness that derby girls express regarding their names suggests another intangible—fictional identity—that warrants a place in this widening property universe.  Third, why is it that derby girls resist formal law as a means of protecting their names and identities?  Other work has identified the same trend, but none has explored the causes and implications of this apparently deep-seated, nonpecuniary resistance to lawsuits.  Fourth, this study reflects on the question Ellickson introduced in Order Without Law:  do actors bargain in the shadow of law, or is law irrelevant to initial baselines?  Contrary to Coasean assumptions, my discussions with derby girls suggest complete indifference to (although not complete unawareness of) legal baselines as starting points for thinking about informal entitlements in their skate names.  Finally, this inquiry provides an object lesson in the benefits and detriments of opting for informal rather than formal regulation of intangible property, albeit which type of regulation is superior remains unclear.
