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This paper expands on work begun in two of my earlier books: Law and Market Economy: Reinterpreting the Values of Law and Economics;
 and Law in a Market Context: An Introduction to Market Concepts in Legal Reasoning.
  In each of these books I elaborate on a theory of law in a market context.  I address the market as a place of meaning and value formation, and focus on the networks and patterns of exchange in human relationships.  This is a cultural-interpretive view of markets that is not constrained by the same assumptions used by those who understand economics as a science of choice rather than as a semiotic system for communicating meaning in the networks and patterns of human relationships.  My approach asserts that much can be learned from looking at changes in the networks and patterns of exchange among and between people, and by examining the underlying shifts in meanings and values that arise from market interactions.  

In market exchange theory, or what I have elsewhere termed law and market economy, it is assumed that people form beliefs as predicates to action.  Therefore, fixation of belief comes before market choice, and we need to understand the process by which we fix belief if we want to understand law in a market context.   Moreover, fixation of belief arises from a communicative process, and is not dependent on methodological individualism or an endogenous economic calculus.   

In this paper I am addressing a small part of a much larger project on developing a theory of real estate transactions as an entrepreneurial process; as a process of capturing and creating value through exchange.  There are a number of parts to the overall theory but this paper only focuses on the way in which the networks and patterns of exchange inform the social and cultural context of a real estate transaction.  In particular, it addresses the real estate transaction from the perspective of the underlying exchange relationship.  Exchange relationship being one of three key framing perspectives central to understanding the structure of a real estate transaction.  The exchange relationship perspective includes three subtypes: primary parties, secondary parties, and transcendent third parties.  Each type of exchange relationship involves a different dynamic in the understanding of the transactional structure of a real estate transaction.

Since the overall project addresses real estate transactions as an entrepreneurial process I offer my general definition of an entrepreneur.

An entrepreneur is a person:
1) with a special alertness to an opportunity to capture and create value from changes in the existing networks and patterns of exchange (including gaps in information),

2) who forms a belief concerning the potential future value to be gained from exploiting the observed opportunity, and
3) who acts on that belief in a cost effective way with the hope of transforming the hypothesized (potential) value into actual value.
Given this framework, I look at the exchange relationship in the real estate transaction for a home sale and its finance prior to the development of the secondary market and after the secondary market.  The key turning point is 1980 when the secondary mortgage market as we know it started.  Today, only 28 years later, it has reached a level of activity measured in the trillions of dollars and is the cornerstone in America’s ability to finance its own demand for real estate development.  This incredible financial engine has facilitated uniformity of documentation, normalized underlying legal rules, and enhanced liquidity, leverage, and diversification within the mortgage markets.  At the same time it has dramatically changed the lender and borrower relationship, de-linked profit from a sense of liability, and promoted an environment of destructive rent seeking behavior.    

In this presentation, which is the very early start on a much larger project, I will address some of these matters.  
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