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Introduction
Riot damage is a consequence of “collective protest ... against some imposition by a powerful collectivity – most commonly, government.”
  Mobs and riots represent unparalleled risks to our communities because they “seriously threaten the peace and good order of society.”
  Large urban riots, in particular, may be “of a character so serious as to shake the social fabric to its foundations.”
  The government, therefore, bears a unique interest in quelling collective protest and guarding against riot damage.  

This paper addresses the public nature of riot-damaged private property that stems from the public value of peace embedded in our collective psyche.  Part I of this paper discusses this governmental interest in suppressing unrest as evidenced by our history of assessing communal responsibility for riot harm.  Historically, municipalities were legally accountable for damages incurred during a riot.   Under the English common law, local governments were responsible for providing riot protection for their citizens.  Early state laws in the United States also provided for communal riot responsibility, an obligation that stems from the government’s duty to maintain social order.  
Studies of past riots show that riot damage is also a direct consequence of governmental action.  Part II describes how municipalities are, in fact, responsible for much of the harm inflicted by mobs.  Government action directly impacts not only the gravity of mob violence, but also opportunities for mobs to form.  Additionally, official conduct, including indecision, delay, hesitation, or bias in dispensing justice can ignite a riot.  The causal link between official action and riot harm sheds light on another aspect of the public nature of riot-damaged property.  
Part III discusses how our interest in preserving the peace can be offset by governmental actions that increase the risk of rioting.  This governmental conduct may encompass state actions that shape a locality’s propensity toward collective disorder.  It also may include state actions that contribute directly to the formation of mobs or that exacerbate riot harm.  
I. The Public Value of Peace
Modern notions of collective responsibility for riot harm can be traced back the tenth century when the Saxons conserved the peace by means of “a well-understood principle of social obligation, or collective security.”
  This system was a compulsory one – requiring every adult male to enroll in a group of families referred to as a “tything” or “tithing.”
  Each tything was responsible for maintaining order among its members.
  If a member of a tything committed a crime, “the others had to produce him for trial; if they failed to do so they could be fined or called upon to make compensation.”
  


Canute
 and the Normans retained this system of collective security.  Canute required all persons to raise a “hue and cry” upon discovering a thief.  The failure to raise a hue and cry as well as the failure to respond to the same was penalized:
[I]f anyone comes upon a thief and of his own accord lets him escape without raising the hue and cry, he shall make compensation … or clear himself … [by stating] that he did not know him to be guilty of any crime.  And if anyone hears the hue and cry and neglects it, he shall pay the fine for insubordination to the king.

Similarly, the Normans introduced the “frankpledge” system, pursuant to which each adult male member of a tything bore responsibility for the good conduct of the others:
  

Every man who wishes to be accounted as free shall be in a pledge, so that the pledge hold him and produce him before the court if he offend.  And if anyone of such people escape, let the pledges see that they pay the sum claimed by the plaintiff, and prove that they were privy to no fraud committed by him that has escaped.

The English Parliament codified hue and cry responsibility in the Second Statute of Winchester in 1285.
  Under the statute, the inhabitants of a locality in which a robbery or other felony was committed had the duty to raise a hue and cry and to pursue the offenders.
  If the residents failed to apprehend the wrongdoers, the statute imposed civil liability on the local governments for damages sustained from the criminal acts:  

And if the Country will not answer [for the Bodies of such manner of Offenders,] the Pain shall be such, that every Country, that is to wit, the People dwelling in the Country, shall be answerable for the Robberies done, and also the Damages; so that the whole Hundred where the Robbery shall be done, with the Franchises being within the Precinct of the same Hundred, shall be answerable for the Robberies done.

The rationale for this communal liability was to “secure[] the fulfillment of the duty to preserve the peace which is laid upon every citizen.”
  As one court explained:

It is plain that the intent of the legislature in this Act, and others of the like nature, was to make the inhabitants of hundreds vigilant for their own sakes, by making it their interest to prevent the commission of offences, and where that could not be done, to exert themselves to bring the offenders to justice.


The Second Statute of Winchester served as a springboard for the Riot Act of 1714, which took communal responsibility to new heights in reaction to challenges to sovereign rule:  
[O]f late many rebellious riots and tumults have been in divers parts of this kingdom, to the disturbance of the publick peace and the endangering of his Majesty’s person and government, and the same are yet continued and fomented by persons disaffected to his Majesty, presuming so to do, for that the punishments provided by the laws now in being are not adequate to such heinous offenses; and by such rioters his Majesty and his administration have been most maliciously and falsely traduced, with an intent to raise divisions, and to alienate the affection of the people from his Majesty….

Pursuant to the act, the locality where a riot occurred was strictly liable for property damages.
  This liability was absolute; capturing the perpetrators did not absolve or mitigate a locality’s responsibility to make financial amends to victims.
  

The special dangers presented by riots explain the shift to strict communal liability in the Riot Act.  Mobs jeopardize social stability and threaten the rule of law.  Accordingly, individuals were responsible not only for bringing wrongdoers to justice, but also for failing to suppress the riot.  This reasoning is evident in Lord Mansfield’s opinion in Ratcliffe v. Eden
:
These riots are not only injurious to individuals, but dangerous to the state….  To encourage people to resist persons thus riotously assembled … by way of inducement to the inhabitants to be active in suppressing such riots, which it is their duty to do; and which being thus made their interest too, they are more likely to execute.  This is the great principle of the law, that the inhabitants shall be in the nature of sureties for one another.  It is a very ancient principle … whereby the whole neighbourhood or tithing of freemen were mutually pledges for each other’s good behaviour.”
  
Moreover, a mob represents shared disapproval or rejection of authority.  As such, the community “cannot be considered as free from blame.”
  


The English Riot Act remains in force today:  
Where a house, shop or building in a police area has been injured or destroyed, or the property therein has been injured, stolen, or destroyed by any persons riotously and tumultuously assembled together, … compensation … shall be paid out of the police fund of [the area] to any person who has sustained loss by such injury, stealing or destruction….”

The statute provides for compensation to be made from the local police fund for damage to real or personal property sustained in a riot.
  The act also allows for certain insurance claims to be refunded to insurance companies at the expense of the local police unit.
  Like its sixteenth century forerunner, liability is absolute; good faith attempts by the police to quell disorder will not immunize the locality from liability.
  


American riot statutes shared English concerns about communal responsibility for riot harm.  As early as 1835, these laws imposed liability on cities and counties for damage meted out by mobs.
  By 1890 at least seventeen states had statutes that spread the loss from destructive mob violence throughout the locality in which the riot took place.
  By 1936 at least twenty-four states had enacted mob violence statutes.
  

Like the English Riot Act and other English predecessors, American riot statutes required local governments not only to punish rioters, but to prevent riots from arising.  Accordingly, most of these American statutes held local governments, and thus local residents via taxation,
 strictly liable for riot damages.
  No allowances were made for inability or lack of neglect on the part of the city or county.
    

In passing these statutes, legislatures reaffirmed the principles underlying the English tradition of communal liability for riot violence:  deterrence of residents from participation in riots;
 incentive to residents and local law enforcement officials to prevent or suppress unrest;
 and belief in collective financial responsibility as an evenhanded measure for spreading costs throughout a locality instead of burdening chance victims of mob violence.
  As in the English tradition, because mobs and riots represented risks to society of the gravest nature,
 statutes imposing communal liability on counties and cities for destruction caused by mobs were “essential to the order and good government of the cities affected by [them].”
  Furthermore, because they were aimed at stimulating the exertions of the indifferent and law-abiding alike, they “directly operate[ed] on and affect[ed] public opinion,” which “tend[ed] strongly to the upholding of the empire of the law.”

American courts recognized the governmental interest in preventing riots and preserving social stability.  One of the earliest judicial acknowledgments of this interest was set forth in 1847 by the Pennsylvania Supreme Court, in In the Matter of the Pennsylvania Hall.
  In this case, members of the board and trustees of the Pennsylvania Hall Association sought compensation under Pennsylvania’s riot statute for damages sustained by the Pennsylvania Hall building.
  A mob had assailed the hall, first breaking windows and then burning the structure.
  Addressing the validity of the act,
 the court explained that the riot statute recognized that “tax-payers have a right to be indemnified for losses occasioned by lawless outrage, whenever the public are unable or unwilling to protect property.”
  Although acknowledging that those innocent of wrongdoing might be saddled with the debts of the lawless, the court reasoned that this effect “necessarily results from the structure of society, and the nature of all institutions.”
  Moreover, the court reckoned:  “That the legislature had the right to pass such an act, cannot be denied, and it is equally clear that they were bound to do so on every principle of equity and justice.”
  


The Court of Appeals of New York conveyed a similar message in upholding New York’s riot law.
  In the case at issue, the defendants, the mayor and other officials of the city of New York, protested the legality of the riot compensation act.
  Finding the statute constitutional, the court observed:

The policy on which the act is framed, may be supposed to be, to make good, at the public expense, the losses of those who may be so unfortunate, as without their own fault to be injured in their property by acts of lawless violence of a particular kind which it is the general duty of the government to prevent; and further, and principally we may suppose, to make it the interest of every person liable to contribute to the public expenses to discourage lawlessness and violence, and maintain the empire of the laws established to preserve public quiet and social order.  These ends are plainly within the purposes of civil government and, indeed, it is to attain them that governments are instituted….
  

Two decades later, the United States Supreme Court confirmed the societal interest in combating riot violence.
  City of Chicago v. Sturges provided the Court with the opportunity to review the Illinois riot statute in the context of a constitutional challenge by the city.
  The Court remarked that the first duty of government was to maintain social order by protecting the life, liberty, and property of its citizens.
  This duty lies at the foundation of the social compact,
 pursuant to which individuals relinquish their natural law rights of self-preservation and establish government “for the mutual Preservation of their Lives, Liberties, and Estates.”
  Turning to the riot law, the Court deemed it to be a “valid exercise of the police power”
 of the state and proclaimed:

[The Illinois riot act] rests upon the duty of the state to protect its citizens in the enjoyment and possession of their acquisitions, and is but a recognition of the obligation of the state to preserve social order and the property of the citizen against the violence of a riot or a mob.
  

Following the Sturges decision, other courts upheld their own state riot acts, recognizing the public’s interest in the prevention of and protection from mob violence.


[case study on economic impact of the Rodney King riot]

II. Linking Public Action to Riot Harm

Numerous scholars of collective disorder
 have noted the relevance of law enforcement activities to understanding the development of protest, riots, and mobs.
   Without question, the State plays a definitive role in not only suppressing, but also constraining mob activity.
  Accordingly, that policing activities directly impact the initiation and direction of riots naturally follows.
  In particular, a riot’s severity “depend[s] at least as much on the tactics of police and troops as it [does] on the number of people in the streets or the amount of property seized and destroyed.”


An important determinant of a riotous outbreak is the operation of social control.
  Social control includes official actions that “prevent, interrupt, deflect, or inhibit” an episode of collective disorder.
  Two broad types of social controls are (1) controls that minimize societal conditions, such as economic deprivations and inter-ethnic conflicts, that can predispose an area toward riot activity; and (2) controls that are activated to address a particular outbreak of hostilities.  The first type of controls helps prevent the occurrence of riots because they are directed at social and economic conditions that can create a riot-prone environment.
  These controls address social tensions and conditions such as conflicts of interest, value and cultural clashes, severe economic deprivation, and overcrowding due to inadequate housing, which can lead to mob activity.
  Accordingly, social controls that address and ease these problems can weaken any potential for riotous activity to form.  For example, social controls that institutionalize respect for the law and establish orderly means of expressing grievances may assist in alleviating conditions that generate discontent.
  

The second type of social controls used in response to actual riotous activity “determine how fast, how far, and in what directions the [riot] will develop.”
  For instance, indecisiveness on the part of police authorities with respect to whether to use force tends to encourage hostilities and may lead to the spread of disorder.
  Conversely, quick and decisive application of sanctions against mobs may reduce hostilities.
  Departments that achieve success in dampening civil unrest have “almost always responded quickly with sufficient manpower and deployed rapidly into troubled areas.”
  “Delay in the use of force, and hesitation to accept responsibility for its employment when the situation clearly demands it, will always be interpreted as weakness, encourage further disorder and eventually necessitate measures more severe than those which would suffice in the first instance.”
  For example, in the Chicago Riot of 1919, official hesitation in calling for additional help from the state militia when local police were clearly overwhelmed contributed to a five-day period of lawlessness.
  In the wake of the riot, thirty-eight people lay dead; hundreds were injured, and over a thousand left homeless.
  Similarly, during the Detroit Riot of 1943, local authorities vacillated before calling in federal troops to aid police in quelling the disorder that claimed thirty-five lives, injured nearly seven hundred individuals, and cost two million dollars in property damage.
  Over twenty-four hours passed after the initial outbreak of hostilities before Detroit officials finally took steps to attain sorely-needed help.
  

Another type-2 control that is intertwined with the general principle requiring the State to adopt an unequivocal position toward riot violence is the need to implement an unambiguous arrest policy and strategy.
  To make clear their intent and ability to respond to violations of the law, police must affirmatively act when crimes are committed.  To refrain from acting effectively excuses lawbreakers and encourages further criminal activity.
  At a symposium on riot control, commanders of twenty large law enforcement departments agreed that “[t]here should be little tolerance for those who perpetrate riotous activity…. [A]nything less will reap increased property loss and injury to citizens and police alike.”
  

Delay in moving law enforcement officers to the riot site may also heavily impact the direction and dimensions of a hostile outburst.  An example of a riot in which police delay was a large factor in its development occurred in 1949 in Quito, Ecuador, when H.G. Wells’ “War of the Worlds” was performed by a local radio station.  Terrified by the realistic depiction of Martians landing and taking over the city, thousands of people fled their homes, many in their nightclothes.
  Police were sent to a community nearby Quito where the space ship had presumably landed and were absent when the angry mob discovered that the alien takeover was purely fictional and wreaked its vengeance by burning the radio station, killing fifteen people.
  

Likewise, actual or apparent bias in dispensing justice can further enflame a riot.
  In specific, when authorities cease to make decisions in an impartial manner, they “enter the conflict itself” and give confidence to the mob.
  An example of this occurred in the Cicero, Illinois Riot of 1951, when a black man attempted to move into the city of Cicero and the local police arrived to stop him.
  A white crowd quickly gathered and, fueled by the implicit official acquiescence in the volatility of the situation, soon erupted into a riot.
  Similarly, police officers encouraged hostilities during the East St. Louis, Illinois Riots of 1917 by “fle[eing] into the safety of cowardly seclusion or listlessly watch[ing] the depredations of the mob, passively and in many instances actively sharing in their work.”
  When the state militia arrived to support the local law enforcement, they also contributed to the riot by “fraterniz[ing] with the mob, jok[ing] with them and ma[king] no serious effort to restrain them.”
  What is more, in the months preceding the culmination of the rioting, city authorities fostered an atmosphere of racism and violence, allowing attacks on African Americans to go unrestrained.
  Adding further to the anti-African American sentiment, the mayor promised his white constituency to do all he could in his power to drive African Americans from East St. Louis and to prevent them from moving to the city.
  The riot, which lasted nearly a week, resulted in the deaths of hundreds of black citizens and forced over six thousand African Americans to flee the city. 
 
[elaborate on type 1 controls]
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[case study of the Burnley riot (UK)]

Principles emerging from these studies clearly illustrate how state action can create dangers that threaten riot victims as well as render them more vulnerable to harm.  Official uncertainty, delay,
 and bias – all can place riot victims in worse positions than that in which they would have been had the State not acted at all.  
III. At Cross-Purposes in the Inner City
In recent years, scholars of collective violence and civil disturbances have begun to consider the link between the behavior of government officials and collective conflict.  These studies provide an evaluation of the kinds of official action that contribute to escalation and de-escalation of collective violence, from policing methods and policies to zoning decisions and other city-planning choices.  These studies can help to build a case for revisiting our commitment to preserving the peace and social order in light of resource allocation decisions that prime an area for riot activity and policing decision that initiate or escalate riot violence.  
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� Cal. Pol. Code (Deering, 1931) §§ 4452-56; Conn. Gen. Stat. (1930) § 514; Ill. Rev. Stat. (Smith-Hurd, 1935) c. 38, §§ 512-24; Kan. Rev. Stat. Ann. (1923) §§ 201-02; Ky. Stat. (Carroll, 1930) § 8; La. Gen. Stat. (Dart, 1932) § 5369; Me. Rev. Stat. (1930) c. 130 § 20; Md. Ann. Code (Bagby, 1924) art. 82, §§ 1-3; Mass. Gen. Laws (1932) c. 269, § 8; Minn. Stat. (Mason, 1927) §§ 10036-38; Mo. Stat. Ann. (1932) §§ 3272-74; Mont. Rev. Code (Choate, 1921) § 5086; Neb. Comp. Stat. (1929) §§ 602-06; N.H. Pub. Laws (1926) c. 42, §§ 41-42; N.J. Comp. Stat. (1911) Riots, §§ 5-9; N.J. Comp. Stat. (Supp. 1924) § 130; N.Y. Gen. Munic. Law § 71; N.C. Code Ann. (Michie, 1935) § 3945; Ohio Code Ann. (Throckmorton, 1934) §§ 6280-88;  Pa. Stat. Ann. (Purdon, 1936) tit. 16, §§ 3921-25, tit. 18, §§ 339-40; R.I. Gen. Laws (1923) § 6055; S.C. Const. art. VI, § 6; S.C. Code (Michie, 1932) §§ 1384-89, 3041; Utah Rev. Stat. Ann. (1933) c. 104, § 2(26); W. Va. Code Ann. (Michie, 1932) § 6038; Wis. Stat. (1935) § 66.07.  By 1977 only 15 states fixed liability for riot losses on local governments.  City of Baltimore v. Blibaum, 374 A.2d 1152, 1154 (Md. App. 1977).  


� English common law developed at a time when community liability was ascribed to the hundred.  As the hundreds were not corporations, suits under the riot act were typically brought against the high constable.  If the plaintiff was successful, the sheriff would draw his warrant on the county treasurer for the amount of recovery.  The monies were ultimately collected via local taxation in the hundred found to be liable.  1 Geo., stat. 2, c. 5 (1714).  The act created a right of action against any two or more inhabitants of a hundred (or city or town) for riot damages to property.  A successful plaintiff could collect judgment by requiring a justice of the peace to levy a tax against all inhabitants of the hundred.  Id. § 6.  In 1827 Parliament adopted a more comprehensive riot statute.  7 & 8 Geo. 4, c. 31 (1827).  The 1827 statute retained the principle of communal liability, but provided that an action for riot damages should be brought against the constable.  Id. §§ 2, 4, 12.  Any judgment was to be paid by the county treasurer and reimbursed to the treasury via a precise tax on the hundred.  Id. §§ 6, 7.  The Riot (Damages) Act of 1886 completed the shift to taxation as the sole means of making payment for riot damages.  49 & 50 Vict., c. 38, §§ 2, 5 (1886).  The primary provisions of the 1886 act remain in force today.  See infra notes __-__ and accompanying text.








When mob violence statutes rose to prominence in the United States, local government units  – municipalities or counties – were often distinct from the general populace, with separate treasuries and often extensive police powers.  Russell Glazer, Comment, The Sherman Amendment:  Congressional Rejection of Communal Liability for Civil Rights Violations, 39 U.C.L.A. L. Rev. 1371, 1390 (1992).  Nonetheless, although governmental bodies rather than individual residents were charged with responsibility to suppress mobs, the loss was passed to the community through taxation.  See, e.g., Goldman v. Forcier, 27 A.2d 340, 342 (R.I. 1942) (“[The statute’s] primary object is to make the citizens of the municipalities law-conscious through apprehension of the penalty that they collectively would have to pay by way of compensation, through the municipality, to an individual whose property was destroyed or injured during a riot.”); Blakeman v. City of Wichita, 144 P. 816, 817-18 (Kan. 1914) (“One of the purposes of the statute was to quicken the public conscience and stimulate a sentiment in favor of law and order by making each citizen and taxpayer responsible for a proportionate share of the loss resulting from mob violence and thus making each a champion of peace and good order.”); County of  Allegheny v. Gibson’s Son & Co., 90 Pa. 397, 418 (1879) (“The principle upon which this legislation rested was that every political subdivision of the state should be responsible for the public peace and the preservation of private property; and that this end could be best subserved by making each individual member of the community surety for the good behavior of his neighbor and for that of each stranger temporarily sojourning among them.”); Darlington v. Mayor of New York, 31 N.Y. 164, 186 (1865) (noting that legislature has general authority to require “an expenditure for general or local purposes … in any contingency.”).


� Many states, however made available various defenses to the local government.  For example, some statutes prohibited recovery if the plaintiff was contributorially negligent.  Notes, Municipal Liability for Riot Damage, 81 Harv. L. Rev. 653, 653 (1968) (listing Kentucky, Maine, Massachusetts, New Hampshire, New Jersey, Pennsylvania, Rhode Island, South Carolina, and Wisconsin as states requiring plaintiffs to be free from fault). 


� See, e.g., Palmer v. Concord, 48 N.H. 211, 218 (1868) (“The liability imposed by the statute is irrespective of any inability or neglect on the part of the city.”); � HYPERLINK "http://web2.westlaw.com/Find/Default.wl?DB=578&SerialNum=1950109104&FindType=Y&AP=&RS=WLW2.83&VR=2.0&SV=Split&MT=LawSchool&FN=_top" \t "_top" �Kennedy v. City of Chicago. 91 N.E.2d 138 (Ill. App.� 1950) (“The negligence or inefficiency of local authorities is not the sole basis of the municipality's liability under the statute.”).  But see, e.g., City of Baltimore v. Blibaum, 374 A.2d 1152, 1158 & n. 4 (Md. App. 1977) (disallowing indemnity when civil authorities and citizens have “used all reasonable diligence” to prevent or suppress riotous assemblages) (citing Note, Riot Insurance, 77 Yale L.J. 541, 553 (1968)).  


� See, e.g., Slaton v. City of Chicago, 130 N.E.2d 205, 210 (Ill. App. 1955) (“One of the objects of the statute is to impose sanctions against the citizens of the community when they participate in or allow the condition to arise that we find in the instant case.”); Spring Valley Coal Co. v. City of Spring Valley, 65 Ill. App. 571, 579 (1895) (noting the “frequent apathy displayed by ordinarily good citizens at the destructive work of riotous mobs” as a consideration inducing the legislature to enact mob violence statute); Fauvia v. City of New Orleans, 20 La. Ann. 410, 411 (1868) (praising the wisdom of the mob violence statute, which “concerns the whole community to prevent the wanton destruction of private property by mobs”);  see also Lord Mansfield’s opinion in Ratcliffe v. Eden, supra notes __-__ and accompanying text; Legislation, Liability of the Municipality for Mob Violence, 6 Ford. L. Rev. 270, 273 (1937) (noting that mob violence statutes “may compel the innocent to pay for the acts of the guilty”).


� See, e.g., Roy v. Hampton, 226 A.2d 870, 872 (N.H. 1967) (holding that notice was not a prerequisite to recovery under the riot responsibility statute); Febock v. Jefferson County, 262, N.W. 588, 591 (Wis. 1935) (“The cause of action against the county … is predicated on its failure to provide proper police protection.”); Underhill v. Manchester, 45 N.H. 214, 221 (1864) (“The object of the statute … is, to prevent and suppress riots.  The course taken is, first and chiefly punitive, in making the loss of property destroyed by mobs, a charge upon the town treasuries, thereby joining the personal interest of tax payers with the official duty of the local authorities, and arraying both against rioters, with a new motive to discover, discourage, overawe, and overpower all riotous proceedings and tendencies; secondly, remunerative, in encouraging every one to oppose mobs by giving indemnity for property destroyed in consequence of efforts to preserve order.”); see also, Legislation, supra note 33.  Pursuant to some statutes, officials could be personally liable for neglect of their duties to quell a riot.  See, e.g., Mont. Rev. Code § 94-5314 (1947); N.Y. Gen. Munic. Law §71 (McKinney 1965); Wis. Stat. § 66.091(4) (1961).


� See, e.g., A&B Auto Stores of Jones Street, Inc. v. City of Newark, 279 A.2d 693, 698 (N.J. 1971) (noting the justness of spreading riot losses among the citizens of a municipality or county); Slaton v. City of Chicago, 130 N.E.2d 205, 211 (Ill. 1955) (“We are of the opinion that it was the legislative intent in enacting the law to impose a penalty upon the community in the form of additional taxes when its members participate in or allow [a mob] to arise”); Yalenezian v. City of Boston, 131 N.E. 220, 221 (Mass. 1921) (stating the communal liability reflects “the principle of making all members of a territorial or municipal division sureties for each other in criminal matters”); Darlington v. Mayor of New York, 31 N.Y. 164, 187 (1865) (“The policy on which the act is framed, may be supposed to be, to make good, at the public expense, the losses of those who may be so unfortunate, as, without their own fault, to be injured in their property by acts of lawless violence of a particular kind, which it is the general duty of the government to prevent; and, further, and principally, we may suppose, to make it the interest of every person liable to contribute to the public expenses, to discourage lawlessness and violence, and maintain the empire of the laws established to preserve public quiet and social order.”).  The particularly pernicious character of riots likely also explains legislative refusal to extend governmental liability to include all damages naturally flowing from other crimes and torts.  See, e.g., A&B Auto Stores of Jones Street, Inc. v. City of Newark, 248 A.2d 258, 269 (N.J. Super. 1968) (noting that American statutes never sought to encompass the broad reach of the original Statute of Winchester).


� E.g., Hailey v. City of Newark, 36 A.2d 210, 212 (N.J. Misc. 1944) (“[T]he statutory intent is, to impose such responsibility on a municipality, in cases where its law enforcement has become so inefficient, that the populace, or a portion of them, have felt, rightly or wrongly, that they were compelled to take the law into their own hands, for the purpose of maintaining law and order.”).  


� County of  Allegheny v. Gibson’s Son & Co., 90 Pa. 397, 411 (1879); see also Butte Miner’ Union v. City of Butte, 194 P. 149, 150 (Mont. 1920) (“The purpose of our statute, and those of similar import, is to create municipal liability and tend to instill in the mind of every person liable to contribute to the public expense a will to discourage violence and to stimulate effort to preserve public safety.”).


� City of Chicago v. Frank Sturges, 222 U.S. 313, 324 (1911) (upholding the Illinois riot liability statute against constitutional challenge).  Cf. Notes, Municipal Liability for Riot Damage, 81 Harv. L. Rev. 653, 654 (1968) (arguing that riot statutes do not have a significant impact on individual behavior, but might discourage any tendency of local governments to contain riots within poor areas without serious efforts to give aid to those in riot zone).


� 5 Pa. 204, 5 Barr. 204, 1847 WL 4786 (Pa. 1847).  


� Id. at *1.  The hall was used for abolitionist meetings.  Id. (noting that the building “was dedicated and occupied for free discussion of liberty, slavery, &c”).  Plaintiffs alleged that, despite notice given to the mayor and sheriff, officials made no attempt at resisting the mob.  Id.


� Id.


� The exception made to the act went to the substitution of an inquest of 6 men to make factual determinations out of court, as opposed to a jury of 12 to decide the matter in court.  Id. at *2.


� Id. at *3


� Id.	


� Id. at *4.


� Darlington v. Mayor of New York, 31 N.Y. 164  (N.Y. 1865)


� Defendants argued, inter alia, that the act deprived them of their property without due process of law.  Id. at 164-65.


� Id. at 187.  Other New York courts also have found that the riot act was based on the duty of protection belonging to government.  See Ely v. Supervisors of Niagara County, 36 N.Y. 297, 300 (N.Y. 1867); Luke v. City of Brooklyn, 43 Barb. 54, 56-57, 58 (N.Y. App. Div. 1864).


� City of Chicago v. Sturges, 222 U.S. 313 (1911)


� The city argued that the act denied it due process of law because it imposed liability regardless of the city’s capability to prevent the violence or due diligence in use of its power.  Id. at 321.


� Id. at 322.


� Id.


� John Locke, Two Treatises of Government, § 123 (Peter Laslett ed., student ed. 1988, 3d ed. 1698). 


� City of Chicago v. Sturges, 222 U.S. 313, 322 (1911).


� Id.  In its examination of the Illinois statute, the Court recited the history of the development of the policy of communal liability, acknowledging its roots in the Anglo-Saxon police system and following its progress from the 1714 riot act to the shores of the United States.  Id. at 323.


� E.g., Hailey v. City of Newark, 36 A.2d 210, 211 (N.J. Ct. Common Pleas 1944) (noting that Chicago v. Sturges held statutes such as this constitutional and recognized them as due process of law from earliest Anglo-Saxon times); Abraham v. City of Woburn, 408 N.E.2d 664 (Mass. App. Ct. 1980) (finding that the purpose of riot statutes was “to make good, at the public expense” not the consequence of all crimes but losses from “acts of lawless violence of a particular kind which it is the general duty of the government to prevent”).


� Throughout this article, terms such as “riot,” “mob,” “disorder,” “mayhem,” “disturbance,” and “hostile outburst” are employed interchangeably to denote aggressive, violent group behavior.  Scientific studies, however, employ more formal terms.  For example, Professor Roger Brown classifies mobs as a type of crowd that can be subdivided into aggressive (lynching, rioting, terrorizing) mobs, escape (panic) mobs, acquisitive (looting) mobs, and expressive mobs.  R.W. Brown, Mass Phenomena, in 2 Handbook of Social Psychology 833-40 (G. Lindzey ed., 1954).  Pursuant to these classifications, this article focuses on the aggressive mob.  Although the relevant mob activity has included looting, the looting occurred as a consequence of the initial aggression and is not the primary focus of this article.  The most general term for these types of group behaviors is “collective behavior.”  Other terms used by social scientists include “mass phenomena,” “mass behavior,” “collective dynamics,” “collective outbursts,” and “collective movements.”  These terms embrace a wide variety of mass actions, including civil disobedience.  Neil J. Smelser, Theory of Collective Behavior 2-3 (1962).


� See, e.g., Karen Rasler, Concessions, Repression, and Political Protest in the Iranian Revolution, 61 Am. Sociological Rev. 132-52 (1996); John D. McCarthy & Clark McPhail, The Institutionalization of Protest, in A Movement Society? Contentious Politics for a New Century (David Meyer & Sidney Tarrow, eds. 1997); Clark McPhail, et al., The Policing of Protest in the United States, 1960-1995, in Policing Protest:  The Control of Mass Demonstrations in Western Democracies (Donatella Della Porta & Herbert Reiter, eds., 1998); Barbara Salert & John Sprague, The Dynamics of Riots (1980); Gary T. Marx, External Efforts to Damage or Facilitate Movements:  Some Patterns, Explanations, Outcomes, and Complications, in Dynamics of Social Movements (Mayer Zald & John D. McCarthy, eds. 1979); Ruud Koopmans, The Dynamics of Protest Waves:  West Germany, 1965 to 1989, 58 Am. Sociological Rev. 637-58 (1993); Albert Bergesen, Race Riots of 1967:  An Analysis of Police Violence in Detroit and Newark, 12 J. Black Studies 261-74 (1982); Marco Giugni & Dominique Wisler, Political Coalitions, Face-to-Face Interactions, and the Public Sphere:  An Examination of the Determinants of Repression with Protest Event Data, CBSM Working Paper Series 1(4) (1998), available at � HYPERLINK "http://www.nd.edu/~dmyers/cbsm/vol1/berlin98a.pdf" ��http://www.nd.edu/~dmyers/cbsm/vol1/berlin98a.pdf� (last visited November 9, 2008).


� Id.; Bert Useem, State and Collective Disorders:  The Los Angeles Riot/Protest of April, 1992, 76 Social Forces 357, 357 (Dec. 1997).


� Useem, supra note 59, at 357-58.


� Charles Tilly, Big Structures, Large Processes, Huge Comparisons 57 (1984).  Professor Tilly argues that no satisfactory explanations for the urban riots of the 1960s emerged because observers focused solely on the actions and characteristics of the rioters, forgoing further study of policing activity.  Id.  He states that “the events in question typically began with the contested actions of police,” and that “the conflict consisted mainly of interactions between armed authorities and civilians.”  Id.  This monovision, he argues, hindered systematic analysis.  Id. at 59.


� Neil J. Smelser, Theory of Collective Behavior 15-17 (1962).  Professor Smelser identifies 6 determinants of collective behavior: (1) structural conduciveness; (2) structural strain; (3) growth and spread of a generalized belief; (4) precipitating factors; (5) mobilization of participants for action; and (6) the operation of social control.  Id.  With respect to the sixth determinant, he writes, “In certain respects this final determinant arches over all the others.”  Id.


� Id. at 17.


� Id.  


� For instance, Professor Luther Lee Bernard writes:


	


	Mobs develop with special ease under social conditions in which conflicting interests, ideals and controls are prevalent.  The presence in close proximity of two or more races with fairly distinct customs, traditions and standards; of distinct social classes, such as capitalist and labor, rich and poor; of radically distinct religious alignments, each sect or religion holding firmly to its own tenets; of two rival gangs, each intent upon dominating the situation; or of two or more political parties, each with its patronage and graft to protect and candidates to elect, is especially conducive to the appearance of the mob spirit and mob action.  Such conditions easily evoke race, class, religious or partisan animosities and hatreds, which become chronic prejudices.





L.L. Bernard, Mob, in 10 Encyclopaedia of the Social Sciences 553.


� Smelser, supra note 62, at 261.


� Id. at 17.


� Id. at 262 (affirming that vacillation tends to foster the spread of overt hostility).  Controlling a mob does not always require the use of force.  For example, redirecting the attention of a crowd by throwing people into a state of panic, getting individuals interested in other objects, or engaging them in discussion or argumentation may break up a crowd.  Herbert Blumer, Collective Behavior, in New Outline of the Principles of Sociology 181-82 (A.M. Lee, ed., 1951).


� Smelser, supra note 62, at 262.


� Julius Derico, et. al., Federal Bureau of Investigations, U.S. Dep’t of Justice, Prevention and Control of Civil Disturbance:  Time for Review (October 1992) (quoted in Richard H. Girgenti, N.Y. State Div. of Criminal Justice Servs., A Report to the Governor on the Disturbances in Crown Heights:  An Assessment of the City’s Preparedness and Response to Civil Disorder Vol. I 205 (1993) [hereinafter Girgenti Report].  


� C.W. Gwynn, Imperial Policing 15 (1934).  Major-General Sir Charles W. Gwynn goes on to write:





Subversive movements, or disorders of any nature, do not break out fully organized.  Leaders in the early stages are apt to be more distinguished by their oratorical powers, and perhaps by capacity of political organization, than for military qualities.  Given time, leaders who are men of action will assert themselves, and a knowledge of the best means of countering Government measures will be acquired.





Id.  


� Smelser, supra note 62, at 264; Chicago Public Library website, Death, Disturbances, Disasters and Disorders in Chicago:  1919 Race Riots, at http://www.chipublib.org/cplbooksmovies/cplarchive/chidisasters/raceriots.php (last updated May 2001) (last visited November 9, 2008) (on file with author) [hereinafter 1919 Race Riots].


� 1919 Race Riots, supra note 72.  Racial tensions in Chicago were exacerbated by the influx of African Americans between 1910 and 1920.  During this period, the black population increased from 44,000 to more than 109,000.  Chicago Race Riot of 1919, at  http://search.eb.com/blackhistory/article-9023985 (last visited November 9, 2008) (on file with author). 


� Smelser, supra note 62, at 264; PBS website, Detroit Race Riots 1943, at � HYPERLINK "http://www.pbs.org/wgbh/amex/eleanor/peopleevents/pande10.html" ��http://www.pbs.org/wgbh/amex/eleanor/peopleevents/pande10.html� (on file with author) (last visited November 9, 2008).  Prior to the 1943 riot, racial and social tensions in Detroit were at an all-time high.  Recruiters had lured poor southern blacks and whites to the city to work in the new war factories, and the numbers that arrived quickly strained housing, transportation, education, and recreational facilities.  Vivian M. Baulch and Patricia Zacharias, The 1943 Detroit Race Riots, The Detroit News, available at http://info.detnews.com/redesign/history/story/historytemplate.cfm?id=185 (last visited November 9, 2008) (on file with author).


� Detroit Race Riots 1943, supra note 74. 


� Girgenti Report, supra note 70, at 222-23.


� Id.


� Derico, supra note 70 at 21 (quoted in Girgenti Report, supra note 70, at 223).  


� Don Moore, The Day the Martians Landed, Monitoring Times (Oct. 1992), � HYPERLINK "http://members.tripod.com/donmoore/south/ecuador/martians.html" ��http://members.tripod.com/donmoore/south/ecuador/martians.html� (last visited November 9, 2008) (on file with author).  Eleven years earlier, Orson Wells presented a dramatization of War of the Worlds on the CBS network, representing that Martians had landed near Princeton, New Jersey.  The program sent millions of Americans across the country into a panic.  Id.


� Selected Readings in Social Psychology 306-07 (S.H. Britt, ed., 1950).


� Smelser, supra note 62, at 264-65.


� Id.


� W. Gremley, “Social Control in Cicero,” 3 British J. of Sociology 328 (1952).  Professor Gremley points out that the actions of the Cicero police reveal 





a basic conflict of roles….  While on the one hand these officials have a sworn responsibility to uphold legal rights, on the other, we can assume that the Chief of Police believed he was expressing, in his actions, the sentiments of the community and acting as a mediator or even “protector” of community mores, thus crystallizing the state into an instrument to enforce mores contrary to the law of the state.  The reluctance of the Cicero police to act vigorously to prevent the violence that followed also reflects this conflict of roles.  





Id.


� Id.


� Chicago Comm’n on Race Relations, The Negro in Chicago 72, 77 (1922).


� Id. at 77.


� The Conspiracy of the East St. Louis Riots, Speech by Marcus Garvey made on July 18, 1917, available at � HYPERLINK "http://www.pbs.org/wgbh/amex/garvey/filmmore/ps_riots.html" ��http://www.pbs.org/wgbh/amex/garvey/filmmore/ps_riots.html� (last visited November 9, 2008) (on file with author).


� Id.  True to his promise, the mayor sent a dispatch to the governor of Louisiana, advising all African Americans living in Louisiana to “remain away” from East St. Louis.  Id.


� PBS website, The East St. Louis Riot, at � HYPERLINK "http://www.pbs.org/wgbh/amex/garvey/peopleevents/e_estlouis.html" ��http://www.pbs.org/wgbh/amex/garvey/peopleevents/e_estlouis.html� (last visited November 9, 2008) (on file with author).  According to historian Winston James, African Americans were “being murdered in the most wanton and barbaric manner...; children [were] being thrown back into flaming houses, people [were] being boarded up in their houses before [they were] torched so that they couldn’t escape.”  Id.  


� On its own, however, delay that leads to a complete absence of law enforcement presence might not be actionable under the state-created danger theory because there is no affirmative constitutional right to receive basic protective services.  In other words, state inaction falls within the limits of DeShaney.  See DeShaney v. Winnebago County Dep’t of Social Servs., 489 U.S. 189, 195 (1989).  
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