CONTRACTS HIGH LEVEL OUTLINE – FALL 1999- SPANN


I. Mutual Assent 

a. Intent of the parties 

i. Objective Theory (1)

Intent is judged based on objective manifestations of behavior.

ii. Modified Objective Theory (2)

If there is no meeting of the minds and neither knew, then no K. If there is no meeting of the minds over a key term and one party knew, you take the terms of the blameless.

b. Offer (2)

A manifestation of intent to be bound without further action.

c. Acceptance

A manifestation of intent to be bound to the terms of the offer.

i. Power of Acceptance (3)

Invalidate offer by: Expiration, Revocation, Death, Rejection, Lapse or Counteroffer

ii. Unilateral Contracts (4)

An offer which can only be accepted by performance. 

Part Performance creates an option contract which means the offer c/n be revoked for a reasonable amount of time.

iii. Manner of Acceptance  (4)

Acceptance can occur by: Promise, Performance, Conduct, Silence.

Receipt and Form of acceptance matter.

d. Formation Under UCC (6)

UCC Scope Defined. 

i. Fluid Acceptance (6-7)

Bi-lateral/Uni-lateral distinction insignificant, can accept by promise or performance. 

ii. Battle of the Forms

If the additional terms materially alter, but the parties act like there is a K, the K exists with only the similar terms.

e. Partial Agreements 

i. Indefinitness (7)

We won’t enforce contracts where the terms are too broadly left open.

UCC will fill many open terms.

ii. Agreements to Agree (8)

There is an implied duty to negotiate in good faith

f. Statute of Frauds (8)

Purpose to promote deliberation and prevent fraud and perjury

i. Scope (8)

SOF applies to: Executor, Suretyship, Marriage, Land, One-Year, UCC sale of goods over $500. 

Exceptions: Part Performance.

ii. Writing (9)

The writing must include: Consideration, Signature, Parties, Goods, General terms and Conditions.

iii. UCC (9)

Applies to the sale of goods over $500, needs Q and signature.

Exceptions: Special Manufacture, Part Performance, Admissions.
II. Enforceability

a. Consideration (10)

Purposes: Utilitarianism, Reliance, Cautionary Value

i. Donative Promises (10)

Don’t enforce gift promises, or nominal consideration. 

ii. B-F-E (10)

Is there a detriment to the promisee? Are the detriment and consideration part of B-F-E?

iii. Adequacy of Consideration (11)

Court doesn’t second guess adequacy of consideration

1. Detriment (11)

There must be a detriment – can be forbearance of a claim.

2. Mutuality (11)

There must be a mutual obligation.

iv. Modification

1. Pre-Existing Duty Rule (12)

No consideration where the promise is to do something the party is already legally bound to do.

2. UCC Good Faith (12)

UCC allows modifications without new consideration.

3. Equitable Adjustment (12)

Common law ‘unanticipated circumstances exception.’

b. Reliance (13)

i. Detrimental Reliance (13)

Promissory Esstoppel.

ii. Reliance on an Offer (13)

UCC firm offer provision.

iii. Reliance During Negotiations (13)
c. Unjust Enrichment (14)

i. Past Consideration (14)

Past detriment doesn’t suffice for current consideration.

ii. Moral Obligation (14)

Don’t typically enforce for MO.

iii. Restitution (15)

Material benefit conferred allows recovery.

III. Interpretation

a. Parol Evidence Rule 

i. Common Law (15)

Bars admission of Parol Evidence except:  to prove no K exists, to clear up ambiguities, to prove collateral agreements.

1. Integrated Writings 

a. Total Integration (15)

b. Partial Integration (16)

You can use Parol to supplement a Partial Integration but not to contradict. 

c. Collateral Agreements (16)

If the deals are sufficiently different then you could have a collateral agreement.

2. Context (17)

a. Plain Meaning

Interpret through just the plain meaning, don’t consider intent of the parties.

b. Ambiguity

You can use Parol to clarify an ambiguity

c. Contradiction

You can’t use Parol to contradict  - reasonably susceptible.

ii. UCC (17)

Under UCC, partial integration is the default value. Can modify/supplement with course of performance, usage of trade, course of dealing. 

b. Implied Contractual Terms 

i. Interpretation v. Implication (18)

Imply in fact or imply in law terms of the contract.

ii. Implied Obligation of Good Faith (18)

UCC has a good faith duty for every K. 

iii. Personal Satisfaction (19)

Objective v. Subjective Satisfaction standard.

IV. Defenses

a. Misconduct & Mistake

i. Fraud & Non disclosure (19)

Requires Scieanter, precludes mutual assent.

ii. Mutual Mistake (19)

Shared erroneous assumption about a material fact concerning the substance of the thing but not for mistakes about kind or quality.

iii. Unilateral Mistake (20)

Palpable – Fraud, Non-Palpable- good faith mistake.

b. Changed Circumstances

i. Impossibility (20)

Excuses performance when performance becomes impossible.

ii. Frustration (21)

Where performance is still possible it can be excused where changing circumstances render counter performance valueless.

iii. Commercial Impracticability (21)

You can rescind if performance becomes too costly because of changed conditions.

c. Public Policy

i. Capacity (21)

A minor can void a K at there option except: necessities, emancipated minor.

ii. Illegality (22)

Court won’t enforce illegal K.

iii. Inequality of bargaining Power (22)

Where there is unequal BP the K is void against Pub. Policy.

iv. Unconscionability  

1. Basic Elements (22)

Absence of meaningful choice, unreasonably favorable terms.

2. Price Unconscionability (23)

V. Conditions

Event or fact which the parties intend must exist before there is a right of performance.

a. Express Conditions 

i. Strict Enforcement (23)

Express conditions are strictly enforced

ii. Promise v. Condition (23)

If it is a promise, not condition, there is still a duty to perform.

iii. Waiver  & Excuse (24)

iv. Duty to Cooperate (24)

Each party must make reasonable efforts to ensure condition is satisfied.

b. Constructive Conditions

Condition which exists in the absence of conditional language.

i. Independent v. Dependent Covenants (24)

ii. Substantial Performance v. Material Breach (25)

Constructive conditions can be satisfied by substantial performance.

iii. Partial v. Total Breach (25)

Total breach is material and the non-breaching party can rescind.

iv. Restitution & Divisibility (25)

If rescission because of non-occurrence results in UE restitution.

v. UCC Perfect Tender Rule

1. Scope (26)

2. Limitations 

a. Revocation of Acceptance (26)

Can revoke if non-conformity substantially impairs the value of the goods.

b. Cure (27)

The seller has a right to cure.

c. Installment Contracts (27)

Rejection requires substantial impairment of part or whole contract.

d. Anticipatory Repudiation (27)

VI. Remedies

a. Expectation Interest

No punitive damages. Try to encourage efficient breach.

i. Liquidated Damages (28)

If liquidated damages are excessively high they will not be enforced as a penalty

ii. Specific Performance (29)

Where goods are unique specific performance is often the remedy – not for personal service contracts

iii. Expectation Damages 

Diminution in value v. cost of performance.

1. Consequential Damages 

Only awarded when they are naturally arising (further out on the spectrum than Incidental damages).

a. Foreseeability (30)

Only award foreseeable damages (or where ( has notice).

b. Certainty (30)

Only award damages which are not uncertain or incalculable.

2. Mitigation (31)

The non-breaching party has a duty to mitigate damages through comparable performance.

3. UCC (31)

a. Sellers (31)

b. Buyers (32)

b. Reliance Interest (32)

Costs incurred in reliance on the contract

c. Restitution Interest (33)

Reasonable value of the part of the contract that has been performed – subset of reliance.
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