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I. INTRODUCTION  
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A. CLASSIFICATION OF CRIMES 

tc "A.
CLASSIFICATION OF CRIMES " \l 21. Based on Severity of Punishment



a. Felony = generally punishable by death or imprisonment for more than one year;

b. Misdemeanor = generally punishable by fine or imprisonment for up to one year.

2. Based on Type of Offense

a. Malum in se (common law crimes);

b. Malum prohibitum (regulatory crimes).

B. JUSTIFICATION OF PUNISHMENT

1.  Deterrence:

a. Specific;

State v. Chaney, (Alaska 1970), p. 140:  3 one-year concurrent, even 3 one-year consecutive, sentences would not be enough to send message to D with a clean record that his crime of rape and robbery was wrong.


b.  General (also education of the public).

 Dudley v. Stephens, (Engl. 1884), p. 131:  Even judge would have killed cabin boy, but for all of our sakes, we can’t allow this type of behavior to go unpunished.

US v. Bergman, (SDNY 1976), p. 136:  IRS wants to send a message to professionals like this rabbi who committed medicare fraud (plus retribution = fraud is fraud).

2.  Reformation/Rehabilitation;

a.  No one pretends to use this theory for punishment today.

3. Retribution (vengence/vindication);

Michael Deaver:  Congressional hearing, perjury, Congress wanted retribution, even though atty argued he suffered enough already.

4.  Incapacitation.

US v. Jackson, (7th Cir. 1987), p. 142:  35-yr old D robs bank thirty minutes after being released on 4th prior robbery.  Posner argues in concurrence that career criminals taper off later in life and that maybe 20 years without parole would be more applicable to serve incapacitation than “3 strikes you’re out” for life.

C.   WHAT CAN LEGISLATURE PUNISH? tc "      WHAT CAN LEGISLATURE PUNISH? " \l 4
1.  Types of cases “off limits”: -- STATUS CRIMES
c. Vagrancy;

d. The state of being an alcoholic or drug addict;

e. Sex offenses involving the marital bedroom – 

Griswold v. CT (CT statute banned use of contraceptives); 

f. Contraception even for unmarried couples

Eisenstadt v. Beard.

2.  Types of cases still punishable:

g. Fornication;

h. Prostitution;

i. Sodomy – Bowers v. Hardwick, (US 1986) p. 155;

j. Pornography (esp. child pornography).

3.  Discussion of when immorality becomes illegal:

a. Wolfenden Report, (Engl. 1959) p. 159:  Abhorrence of type of conduct by society is not basis enough to punish, unless the conduct occurs in public;

b. Devlin Response, (1965) p. 160:  There is no “private morality”; general public morality is the glue holding together our culture;

c. ALI & MPC – One goal was to reform criminal law and sex offenses, Hand’s comment of “not a matter of morals, but a matter of taste.”

II. ELEMENTS OF JUST PUNISHMENT

(ACTUS REUS) + (MENS REA) + (Circum.) + (Result) = CRIME

A. Culpability:

1. ACTUS REUS:

The Law Does not punish for BAD THOUGHTS ALONE.  Actus Reus Requirement keeps law enforcement from punishing us for mere fantasies.

ACTUS REUS ELEMENTS CHART

General rule
All acts must be voluntary



Involuntary acts
Not voluntary act:

automatism

reflex or convulsion

unconscious or sleep movements

hypnosis (MPC and some jurisdictions)

bodily movement of ( by another



Positive act
Voluntary physical act by (


Omissions


Failure to help is not an act unless there is a legal duty to do so imposed by:

Statute

Status relationship

Contractual relationship

Voluntary assumption of duty to care for another

Causing the peril



A.  actus reus is a voluntary physical act

 Act = bodily movement:

B. or an omission

C. antecedent voluntary act with:

-either- knowledge of foreseeable natural consequences;

-or- knowledge of risk of danger and assumption of that risk.

-or- crime is strict liability, no voluntary act required:

See MPC §2.01


D.  STRICT LIABILITY: Ex:  Miss Larsoneur “being found” in England illegally. –No actus reus, but – not relevant – strict liability crime.

E.
NO VOLUNTARY ACT IF THE ACT IS THE RESULT OF:

See MPC 2.01(2)

1) Reflex or Convulsion

2) Bodily movement during unconsciousness or sleep

3) Hypnosis or under hypnotic suggestion (only MPC)
4) Bodily movement of ( by another
F. To raise defense of “no voluntary act” 

1) Ex: no voluntary act = Martin v. State (Alab. 1944) p. 171:  Statute construed to prohibit “voluntary [drunk] appearance.”  RULE:  Voluntary appearance cannot be established when D was involuntarily and forcibly carried into the public by arresting officer;

2) People v. Newton (CA 1970) p. 173:  Where evidence of involuntary unconsciousness has been produced in homicide case, refusal of requested instruction and its effect as complete defense is prejudicial error (expert testimony that shot in D’s stomach produced reflex, officer shot):  

3) RULE:  To prove this defense, D must:

a) Use Expert testimony;

b) Persuade jury.
4) Special cases:

a. Hypnosis:  MPC:  Hypnosis is not voluntary
b. Sleepwalking:  Ex:  Cogdon case, p. 177: Mrs. Cogdon acquitted, saw soldier attacking daughter while sleepwalking, struck daughter with ax – no act!  [Govt arg _ she should have known to keep weapons out of her reach]

c. Habit:  MPC:  Habitual act done without thought is voluntary. (See Page 175 of text)
d. Possession:

1. MPC & MAJ:  Possession is an act only if D is aware she has the thing she is charged with possessing;

2. MIN:  Possession is act if D knew or should have known of having the thing.
e. Innocent Acts and Culpable Thoughts [NOTE:  This is like saying that Mental Fault and Physical Act must occur simultaneously]:
1. Objectively innocent behavior + criminal disposition (Q: impossibility?)

2. No external behavior + criminal disposition = no crime;
3. WORDS:  A kind of act for some crimes, such as solicitation, conspiracy, aiding & abetting.

k. Omission

1. omission to act = actus reus under circumstances imposing a legal duty to act:
a) § imposes specific duty to act.

b) actor stands in certain status relationship to another

c) one has assumed a common law duty to care for another

d) one has voluntarily assumed duty to care and withdrawn helpless person from others who could render aid.

2.
Duty must be based on more than moral duty – must be a LEGAL duty to act.

3.
Other applications:

a) People v. Beardsley (MI 1907) p. 194:  No duty of care for suicidal girlfriend in cabin. [Q:  What if she as common law wife?]

b) [See also MPC §2.01(3)]
c) Pope v. State, (MD 1979) p. 181:  Pope took in mother and child, mother in religious frenzy beat child in P’s presence; child died later.  Pope not within class stipulated in child abuse statute, no duty.

1) RULE (ALL):  Misprison of felony no longer law in MD.

2) BUT (MIN): New Good Samaritan laws criminalizing failure to report serious crimes.

3) FED:  Crime to actively conceal a felony.

4.
SITUATIONS THAT GIVE RISE TO DUTY TO ACT:

a. Relationship:

1) persons standing in certain relationship to other persons

a) RULE – Informal relationships do not ordinarily trigger duty of care.

b) See Beardsley – Girlfriend in log cabin, she overdoses and he walks away – doesn’t call anyone – conviction overturned -- ( had no legal duty regardless of moral duty

b. Statute
1) non-criminal ordinances and administrative regulations

2) duty to furnish necessities

c. Contract
1) victim need not be  one of the contracting parties

2) Jones v. US (DC 1962) p. 191:  Whether D had entered into a contract with mother to care for child who starved to death is a jury question. 

d. Voluntary assumption of care

1) once you assume the duty, you must see it through

2) Jones v. US (DC 1962) p. 191:  Whether D had assumed the care of the child by secluding him from mother is a jury question. 

3) Regina v. Stone & Dobinson (Engl. 194) p. 194:  61-year old anorexic sister paid small amount of rent per week, Ds assumed duty of care (tried to wash her, got $).

4) People v. Oliver (Ca 1989) p. 195:  D assumed duty when she took victim from public place and secluded him in her apt.  (Cf:  What about Beardsley above?)  
i) She took him from the Bar, where others could have helped him.

ii) She provided spoon for heroin, etc.
e. Creation of the peril
1. No defense that victim as at fault for negligently getting herself into predicament

2. Jones v. State (Ind 1942) p. 196:  D raped 12-yr old, who distraught, jumped into creek and drowned.  (’s rape of girl triggered the duty to save her.  
f. Control conduct of others ( personal relationship is such that affirmative duty exists to control conduct of another in interest of public safety.

g. Landowner ( provide for safety of those whom he invites onto land.
4.
No duty to act if:

a. D has no knowledge of duty and facts creating legal duty; or

Hypo – girl jumps in creek, but Mr. Jones is already back at his Fraternity house, bragging about his day.  No duty because no knowledge of the peril;
b. D is unable to perform the duty.

Hypo – girl jumps in creek, Jones can’t swim – no duty because unable to perform.
c.
Cf:  MPC, §2.01, p. 1137.  (Requirement of Voluntary Act; Omission as Basis of Liability; Possession as an Act)


5.
OTHER DUTY TO ACT ISSUES:

a. Kitty Genovese Case – 1964, woman stabbed to death while numerous witnesses watched and didn’t call police for 20 mins.  Morally reprehensible, but spectators were not legally culpable

b. Big Dan’s Rape Case – 1983 woman raped on pool table.  Patrons who watched not guilty of any crime

After this case, MA passed a § making failure to report a crime a misdemeanor.


POLICY – ANGLO-AMERICAN tradition doesn’t compel benevolence in people.  It only requires that one not cause harm.  


REASONS –

· American tradition of individual freedom

· Difficult to know how much help one must provide

· Fear of diverting attention from perpetrator to bystander

· Possibility of placing samaritans in harms way.

c. Withdrawing life support.

1)
Barber v. Superior Court (CA 1983) p. 197:

RULE:  In CA, ending life support is not affirmative act, but omission of further treatment;

RULE:  Physician has no duty to continue treatment once proven to been ineffectual;

RULE:  In CA, absent leg guidance, no prior judicial approval is necessary to decide to withdraw medical treatment (wife was surrogate).

Legal contradiction –right to refuse treatment v. doctor’s duty to treat. Court elevated right to refuse treatment over duty of care of doctor.

2)
Airedale NHS Trust v. Bland (Engl 1993):  Distinguished disconnecting life support (withholding care) from giving lethal injection (affirmative act, not part of professional duty).

2.  MENS REA

MENS REA ELEMENTS CHART

Common Law Terminology

Maliciously
Recklessly

Intentionally
With purpose or knowledge

Specific intent
With purpose to violate law or cause the harmful result

General intent
Intent to commit physical act, but not necessarily the harm

MODEL PENAL CODE TERMINOLOGY

Purposeful
Goal or aim is to achieve the result

Knowingly
Virtually or practicaly certain that conduct will lead to a particular result

Recklessly
Conscious disregard of substantial and unjustifiable risk of harm

Negligently
Unconscious disregard of substantial and unjustifiable risk of harm

Application of mens rea

Material elements
Mens Rea typically applies to the material elements of a crime

Jurisdictional elements
Required circumstances of a crime that do not require a culpable mens rea by the defendant

Default level of mens rea
RECKLESSLY unless strict liability or negligence crime specifically defined

A.  COMMON LAW TERMINOLOGY

1) Specific Intent ( A crime that requires not only doing the act, but also doing it with a specific intent or objective:  subjective test
a) Reasons for Mens Rea Requirement

i.
Retribution – person who intends to violate the law is ordinarily viewed to be more deserving of punishment than the person who accidentally committs the same act

ii.
Deterrence – more a person considers wrongfulness of her actions the more risk of punishment can deter the act.

iii. Rehabilitation – more a person intends to violate the law, the more that persons attitudes need to be reformed

iv. Incapacitation – the most dangerous members of society are those who deliberately violate the law.

b)
Examples of Specific Intent crimes:

1) Solicitation ( Intent to have the person solicited commit the crime;

2) Attempt ( Intent to complete the crime;

3) Conspiracy (Intent to have the crime completed;

4) First degree (premeditated) murder (Premeditation, malice aforethought;

5) Assault (Intent to commit a battery;

6) Larceny and robbery (Intent to permanently deprive the other of his interest in the property taken;

7) Burglary (Entering a dwelling (at night) with the intent to commit a felony therein;

8) Forgery/False Pretenses/Embezzlement (Intent to defraud.

2) General Intent – Awareness of Factors Constituting Crime = D must be aware that D is acting in the proscribed way and that any required attendant circumstances exist (awareness of high likelihood that all circumstances exist is sufficient, certainty not required.)  subjective test.

a. Inference of Intent from Act (A jury may infer the required general intent merely from the doing of the act;

b. Transferred Intent ( D culpable where D intents the harm caused, but harm affected a different victim or object.

c. Defenses and mitigating circumstances may also usually be transferred.

d. Transferred Intent applicable _ homicide, battery, arson;

e. Transferred Intent inapplicable _ attempt.

Motive Distinguished _ Motive is the reason or explanation for the crime and is immaterial to culpability.  [Can be considered during sentencing.]
3) Malice – Common Law Murder and Arson = reckless disregard of an obvious or high risk that a particular harmful result will occur (not as restrictive as specific intent).  (defenses to specific intent crime, such as intoxication, do not apply to malice crimes).  subjective test

a.
Regina v. Cunningham (Engl 1957) p. 205:  D stole gas meter, which caused leak that killed in-laws.

RULE:  “Maliciously” under Offenses Against Person Act means more than wickedly committing larceny;

JURY QUESTION:  Whether D knew of a substantial risk of releasing gas and causing injury?

b.
Regina v. Faulkner (Engl 1877) p. 207:  D intended to commit larceny (stealing rum on ship), but this act did not constitute “maliciously destroying” property when he lit a match to see better and blew up ship.

4) Intentionally -  with purpose or knowledge

5) Strict Liability Offenses = Public welfare offense that does not require awareness of all the factors constituting a crime.  Certain defenses, such as mistake of fact, are not available. objective test  Ex:  (usually paternalistic protection of a class):

a. Selling liquor to minors;

b. Statutory rape:  Regina v. Prince (Engl 1875) p. 226:  Jury finds D honestly believed girl was 18.

RULE:  “Age 16” not an essential element, only that girl was taken from father w/out consent;

RULE:  No defense of mistake of fact; D assumes the risk that girl is 16.

c.   Abandoning wife:  White v. State (OH 1993) p. 229: 

RULE:  Knowing that wife is pregnant not an essential element;

RULE;  No defense of mistake of fact; D assumes the risk that wife is pregnant.

Cf:  MPC §2.04 (1)-(2):  [Q:  Knowledge of consequences?] Still has to be element and law must provide mistake of fact as defense.

B. model penal code  MPC Analysis of Fault
1) Purposefully, Knowingly [or Recklessly subj/obj]:  subjective test
a. Purposefully _ D’s conscious object is to engage in certain conduct or to cause a certain result;

b. Knowingly _ D is aware that his conduct is of a particular nature or knows his conduct will necessarily or very likely cause a particular result.  [Satisfies statue requiring willful conduct.]

1. Willful blindness cases:

a. US v. Jewell (9th Cir. 1976) p. 220:  D deliberately acted not to know whether there was marijuana in secret car compartment.

1) RULE:  Deliberate ignorance and positive knowledge are equally culpable;

2) MOST:  Cts require additional evidence of knowledge in “willful blindness” cases;

3) DISSENT:  True ignorance should not be punished.  If he actually believes there are no drugs in the case, he is innocent.

b. US v. Civelli (2d Cir 1989) p. 224:  Delivery of envelopes with cocaine

1) Follows MAJ rule above _ There was additional evidence of addresses, phone numbers, numbers of bricks;

2) GENERAL RULE:  With a serious offense, if statute is silent on mens rea, mental state must be at least knowingly, purposefully or recklessly.

c.
Mistake of Fact cases:  no defense if strict liability:

1) Regina v. Prince p. 226 and White v. State p. 229:  Not knowing girl was 16 or that wife was pregnant is irrelevant;

2) Cf MPC Q???:  D must know consequences???

2) Recklessly _ D knows of a substantial and unjustifiable risk and consciously disregards it.

a) RULE:  Unless specified in statute or strict liability offense, conduct must be at least reckless to be criminal. (Civelli);

b) Subjective element:  “awareness”;

c) Objective element:  “unjustifiable.”

3) Negligence:  objective test ( D fails to be aware of a substantial and unjustifiable risk, and such failure is a “gross deviation” from standard of care.

a) Santillanes v. NM (NM 1993) p. 209:  D cut 7-yr old nephew’s neck with knife during altercation, convicted of “negligently placing child in danger (child abuse)”.

b) RULE:  Jury instruction on civil negligence was [harmless] error:  standard is MPC “gross deviation.”  tc "RULE\:  Jury instruction on civil negligence was [harmless] error\:  standard is MPC grossdeviation.  " \l 5
C.  EXCEPTIONS TO “INTENT” REQUIREMENT:

1) Strict Liability (above, also):

a) State v. Baker (KS 1977) p. 247:  Ct distinguishes brake failure with cruise control failure (“delegation of control over car”) and holds D guilty of speeding:

RATIONALE:

i)
State & public welfare concern;

ii)
Low stigma and punishment.

b) Morisette v. US (US 1952) p. 237:  D charged with larceny (fed govt property), but D thought bombing casings were abandoned:

1) RULE:  Any theft statute incorporates malim in se requiring proof of mens rea – D must know property belonged to another;

2) Balint distinguished:  Statute, merely regulation of drugs, malim prohibitum v. common law theft.

3) Baker distinguished: Congress’ intent v. state  welfare concerns.

4) Cf:  US v. Staples (US 1994) p. 241:  Even though National Firearms Act is merely regulatory, knowledge will be read into statute (govt had to prove D knew sawed off rifle could fire more than once):

   i)
 SIGN:  Mens rea can be read into statute, even if regulatory;

   ii) POLICY:  Lots of Americans have guns (not like owning grenades, where knowledge of danger is imputed).

2.
Vicarious Liability Offenses = Person without fault may nevertheless be liable for criminal conduct of another (usually employee).  POLICY:  Co in better position to institute preventive procedures.

a. TREND:  Limited to regulatory crimes (you enter industry at your peril);

b. TREND:  Limit punishment to fines.

c. US v. Dotterweich (US 1943) p. 236:  Statute had no mens rea requirement with respect to whether corp or manufacturer knew med bottles were mislabeled; corp vicariously liable.

d. State v. Guminga (MN 1986) p. 244:  Serving alcohol to minors:

1) RULE:  Criminal penalties are unconstitutional violation of DP. 

2) RATIONALE:  Deprivation of innocent employer’s personal liberty not justified by public interest protected.

3) Cf:  US v. Balint (US 1922) p. 235:  Proof of knowledge that drug was illegal substance under Narcotic Act not required by statute:

4) RATIONALE:  Burden on seller to know what he’s selling; Congress chose evil of punishing innocent sellers over evil of exposing innocent buyers to drugs.

3.
Enterprise Liability – Liability of Corporations and Associations

a. COMMON LAW:  Corp lacks capacity to commit crimes;

b. MODERN STATUTES:  Corp may be held liable for act performed by:

1) An agent of corp acting within the scope of his office/employment;

2) A corporate agent high enough in hierarchy to presume his acts reflect corp policy.

D.  MISTAKE:

1) MISTAKE OF FACT:

a) RULE:  Only actual, honest, subjective mistake showing that D lacked state of mind required is relevant.  [NOTE:  No mistake of fact for strict liability offenses like statutory rape.]

1. Morisette v. US (US 1952) p. 237:  D charged with larceny (fed govt property), but D thought bombing casings were abandoned: RULE:  Any theft statute incorporates malim in se requiring proof of mens rea – D must know property still belonged to feds.

2. Regina v. Smith (Engl 1974) p. 262: Tenant improperly charged for malicious destruction of property when he removed panelling he thought belonged to him.  D must act knowingly that property did not belong to landlord –AND- mistake must be honest (Q:  reasonableness irrelevant?).

b) REASONABLENESS:

1. Specific intent:  If mistake is offered to disprove specific intent, mistake need not be reasonable;

2. Any other mens rea:  Mistake/ignorance must have been reasonable!

2) MISTAKE/IGNORANCE OF LAW:

A) RULE (COMMON LAW):  Generally mistake/ignorance of law is no defense.

B) Ex:  People v. Marrero (NY 1987) p. 257:  D, federal penal officer, properly convicted of CPWL.

1. RULE:  No defense for mistake of law, even if your interpretation of the law is reasonable.

2. POLICY:  Get an official interpretation of law before you carry around a pistol.

3. EXCEPTIONS (STATUTORY LAW):  

a. Mistake of law is a defense if:

1) The statute proscribing D’s conduct was not published or made reasonably available prior to the conduct;

Ex:  Lambert v. CA (US 1957) p. 274:  Ex-convict entering CA did not register, but new statute.

a) HOLDING:  Statute is valid, but NO DP NOTICE!

b) RULE:  Govt must show:

1. Actual knowledge –OR-

2. Proof of probability of such knowledge (imputed knowledge if CA had made effort to publicize).

3. WATCH:  5th Am self-incrim if all drug addicts were asked to register.

4. LIMITS on state police power:Significant, rational harm; Can’t infringe on personal freedom; Can’t be vague.

2)
There was reasonable reliance on a statute or judicial decision; -OR-

Ex:  US v. Albertini (9th Cir 1987) p. 270:  Naval base demonstrations between 9th Cir. ruling (1st Am) and US Sup Ct ruling (prohibiting demos) were lawful reliance on 9th Cir.

SOME:  There was reasonable reliance on official interpretation or advice.


3)
Mistake/ignorance of law may also be defense as to a collateral legal matter if proved that D lacked state of mind for the crime, only if crime required state of mind involving some knowledge of law (e.g., selling gun to known felon, D thought buyer guilty only of misdemeanor).


4)
MPC Approach, §2.04:

(1) Mistake of fact or law if it negatives the element of mens rea;

(2) Ignorance of law if: (a) statute not made available/published; (b) reasonable reliance on official statements (4 sources listed).



 2.
Legality
a. COMMON LAW:  Only those acts causing harm to society are blameworthy acts requiring punishment.

b. MISTAKE of fact/law:

Does mistake merely show prosecutor has not met burden of proof?

Or is the mistake about something that is not a material element, and therefore will not provide a defense?

Ask yourself “Why punish?”  [Hypo with hotel on two state lines, A liberal, B “blanket rule” state – Strict liability if caught in state B?]


c.
Shaw v. Director of Public Prosecutions (Engl 1962) p. 294:  D convicted of judicially created crime of conspiracy to corrupt public morals for publishing Ladies’ Directory.

BASIS:  Court residual powers to protect morals of society.

DISSENT:  Vagueness; sep of powers, notice;

US:  Has adopted common law crimes, but would consider this extreme abandonment of element of legality  (would look to aiding and abetting, inchaotic crime).

c. Cf:  Code countries – Maxim:  No one punished for anything not expressly forbidden by law.

d. Cf:  Vagrancy laws.

MOST:  Vagrancy laws void for vagueness:  (a) no notice; (b) no standards; (c) underlying conduct not criminal.

TREND:  Allow inquiry.  See MPC §250.6.



 3.
Proportionality tc "3.
Proportionality " \l 3
III.  SUBSTANTIVE LAW

A.  RAPE/SEXUAL ASSAULT

1. Rape

A. COMMON LAW:  


Rape = unlawful carnal knowledge of a woman by a man, not her husband, without her effective consent.  The slightest penetration is sufficient.

i. MENS REA:

Regina v. Morgan (Engl. 1976) p. 320:  Husband told three friends wife might struggle, just the way she is.

RULE:  Honest belief, even if reckless, that victim consented does viciate intent to commit rape.

HOLDING:  Conviction affirmed anyway because no reasonable jury would believe there was honest belief the wife consented.  (English version of harmless error test)

ii. ACTUS REUS:  

FORCE, NONCONSENT, & RESISTANCE:

HISTORICALLY:  Statutes required force and resistance (burden on victim to show lack of consent by proving she resisted);

MODERN:  Focus not on chastity but autonomy.

FORCE/RESISTANCE:  Commonwealth v. Sherry (MA 1982) p. 323:  Nurse carried off by three doctors, no real force or resistance.

RULE:  When a woman says no, that is lack of consent; man continues at his own risk;

REALITY:  Doctors got only 6 months (tug of history).

FEAR/NONCONSENT:  State v. Rusk (Md 1981) p. 333:  Victim meets D (friend of friend) at bar, during drive home, D takes keys up to apt, light choking.

HOLDING:  Question of victim’s fear is for the jury; sufficient evidence for 2d degree rape.

MAJ:  Victim’s fear must be “reasonably grounded”

DISSENT:  Fear and resistance are elements of the crime; mere words are not resistance.

FEAR:  People v. Warren (IL 1983) p. 341:  Stranger talks to biker on isolated path, picks her up and carries her into woods.  Jury convicted, judge overturned conviction.

HOLDING:  Victim failed to communicate her lack of consent in some objective manner.

COUNTER:  What if D subjectively knows victim is genuinely afraid, too afraid to say anything?

Due to this tension, states begin to develop “sexual assault” offenses with less severe penalties.  See below.

TREND:  Absence of Marital Relationship _ MOST:  Reject marital rule or reject it when parties are estranged or separated;

TRADITIONAL:  Hale, p. 363:  Wife gave herself up and cannot retract;

MODERN:  People v. Liberta (NY 1984) p. 363:  Beaten wife w/ protection order, afterwards raped by husband in baby’s presence.

HOLDINGS:

No rational basis for distinction between marital and nonmarital rape;

However, not unconstitutional (DP lack of notice) as applied in this case because 1978 amendment to statute considered “separated by court order” as “not married.”

CONSENT:  Lack of consent exists when:

Intercourse is accomplished by actual force;

Intercourse is accomplished by threats of great and immediate bodily harm;

The victim is incapable of consenting due to unconsciousness, intoxication, or mental condition;

The victim is fraudulently caused to believe that the act is not intercourse.

Ineffective Consent:  Courts very reluctant to call this type of actor a “rapist” _ must look to seduction or sexual assault.

Effective Consent:

Consent due to other types of fraud (persuasion that D will marry victim) is effective _ must look to seduction [MPC §213.3];

Ex:  HYPO – Girl wants to wait, guy creates mock wedding _ MPC §213.4 Sexual Assault – sexual contact with one not his spouse, (1) but he must know contact was offensive.

Ex:  People v. Evans (NJ 1975) p. 355:  NY seducer and naïve Southern girl, comment that he could kill her.

i) RULE:  Comment on naïveté must be evaluated from actor’s point of view.  Here, not meant as a threat.

ii) HOLDING:  No mention of fraud in statute as basis of rape,  D not guilty of rape.  [Try seduction?].

Ex:  Boro v. Superior Court (CA 1985) p. 358:  “Serum donor” case:

                           
i)
RULE:  Two types of fraud:

a. Fraud in factum:  [victim does not know she is having intercourse _ this is situation in which ineffective consent is found];

b. Fraud in the inducement: Ct holds that this is type of fraud present in this case, and that leg did not include this as basis for culpability;

DISSENT:  Use “good faith” consent.

ii)
Cf:  MPC §213.1 Gross Sexual Imp.: reasonable standard _ Was she woman of ordinary resolution?;

iii)
Cf:  MPC §213.4 Sexual Assault:  (3) D knows victim was unaware that a sexual act is being committed.

iv)
Cf:  NJ statute p. 347:  Does not fit even under Sexual Assault statute.

MPC APPROACH TO CONSENT:  §213.1 (1) – no consent if:

Force or threat of imminent death, serious bodily injury, pain/kidnapping on victim or another;

D substantially impairs victim’s power to appraise/control conduct;

Female is unconscious;

Female is less than 10 years old.

2.  Sexual Assault Offenses

Offenses involving physical force:

Commonwealth v. Berkowitz (PA 1994) p. 350:  “Indecent assault”; Dorm rape case.

RULE:  “Forcible compulsion” = [lack of consent + some display of force] both essential elements of rape, not present in this case.

RULE:  “Indecent assault” = [lack of consent is element, but – no element of force or resistance].

MTS (NJ 1992) p. 345:  “Sexual assault”; D living in girl’s house.

STATUTE:  “Sexual assault” = “use of physical force or coercion”; “physical force” construed to mean “only enough force to carry out intercourse without consent.”

MPC APPROACH:  

§213.1 (2):  Gross Sexual Imposition (3d degree felony):  resistance with objective test, “ordinary resolution under the circumstances”;

§213.4:  Sexual Assault:  offensive contact, not only intercourse or penetration [no mention of lack of consent, no mention of force]:

(1) Offensive;

(7) less than 21 and actor is guardian or supervisor;

(8) custody of law/institution and actor has supervisory or disciplinary power over victim.

Offenses not involving physical force:

State v. Thompson (MT 1990) p. 352: principal threatens student with not graduating unless she has sex

RULE:  “Without consent” = “force or threat of imminent death, bodily injury or kidnapping”

HOLDING:  Threat not to graduate was not type of force leg had in mind, no force & no rape.

Cf:  MPC approach:

   Rape: inapplicable;

   ii.
Gross Sexual Imposition:  “resistance” – objective test “ordinary resolution under the circumstances”;

   Sexual Assault:  Supervisory/disciplinary power.

Cf:  NJ Statute p. 347:

Rape:  inapplicable;

Sexual Assault:

(1) “Physical force or [physical] coercion:  inapplicable;

(4) Supervisory/disciplinary power;

(3) In institution/power over victim.

Commonwealth v. Mlinarich (PA 1985) p. 353:  threat to go back to detention

HOLDING:  No force, no rape.

Cf:  MPC:  Same analysis as above; custodian with supervisory/disciplinary powers, sexual assault.

Cf:  NJ Statute:  Same analysis as above.

B.   HOMICIDE

1. Introduction

COMMON LAW CRIMINAL HOMICIDES:

a. MURDER = unlawful killing of a human being with malice aforethought.

1)
Malice aforethought = satisfies the following:

a) There are no facts reducing the killing to voluntary manslaughter or excusing it, -AND-

b) Homicide was committed with one of following states of mind:

Intent to kill;

Intent to inflict great bodily injury;

Reckless indifference to an unjustifiably high risk to human life (“abandoned and malignant heart”/“wanton recklessness”/”extreme indifference to human life”

NOTE: _ Intent to kill is inferred.

-OR- Intent to commit a felony (“felony murder” rule).

NOTE:  Intentional use of a deadly weapon authorizes a permissive inference of intent to kill.

b. VOLUNTARY MANSLAUGHTER = killing that would be murder but for existence of adequate provocation, extreme emotional disturbance [or SOME: Imperfect self-defense].

1)
Provocation _ adequate only if it was a provocation that would arouse sudden and intense passion in the mind of an ordinary person, causing him to lose self-control:

EXAMPLES:

Exposure to a threat of deadly force; 


Finding spouse in bed with another, sudden discovery of infidelity;

Extreme assault/battery, mutual combat;

Illegal arrest; -OR-

Injury/serious abuse. 

2)
NO PROVOCATION: 

a) MAJ:  Mere words never enough to support provocation (can’t even get provocation instruction);

1. Cf:  Maher standard, letting issue go to jury with objective and subjective test;

2. Cf:  MPC manslaughter standard: person in actor’s situation under circumstances as actor believed them to be.

3. D was in fact provoked;

4. There was not sufficient time between provocation and killing for passions of a reasonable person to cool; 


TREND:  A long time can also allow D to heat back up.

5.
-AND- D did not in fact cool off between provocation and killing.

3.
Extreme Emotional Disturbance _ Ex:  MPC §210.3 (1)(b) & NY statute §125.25 (1) (a) p. 391.

a) SOME:  Imperfect self defense _ Murder may be reduced to manslaughter even though:

1) D was at fault in starting the altercation; -OR-

2) D unreasonably but honestly believed in the necessity of responding with deadly force (i.e., self-defense not fully shown).

c. INVOLUNTARY MANSLAUGHTER = Committed with criminal negligence (D was “grossly negligent”) or during the commission of an unlawful act (misdemeanor or felony not included within felony-murder rule.

d. STATUTORY MODIFICATIONS OF COMMON LAW CLASSIFICATION
1) TREND:  Murder divided into categories by statute.  Murder will be second degree unless it comes under the following circumstances, making it first degree:

2) Deliberate and premeditated _ D made decision to kill in a cool and dispassionate manner and actually reflected on the idea of killing, even if only for a very brief period;

3) Felony Murder _ Murder committed during the perpetration of an enumerated violent felony (GENERALLY:  arson, robbery, burglary, rape, mayhem and kidnapping.)  NOTE:  Other felonies may give rise to second degree murder.

4) Other _ Some statutes list particular killings as first degree (e.g., killings by torture, killing an officer, contracting out, poisoning & lying in wait).

2. INTENDED KILLINGS

a.
Premeditation/Deliberation & Extreme Emotional Disturbance:

1) NY:  People v. Bruno (NY 1920s), hypo (immigrant father and son, doctor late, frozen smile on face, father gets angry, goes to kitchen, gets knife, goes to doctor and stabs him.

a) HOLDING:  Father had ample cooling time to get knife and return _ first degree murder.

b) Cf: TREND:  Brooding/simmering can lead to rekindling of provocation.

c) NOTE:  NY statute different today – first degree murder is killing an officer;

d) NOTE:  Under current NY statute p. 391:  Voluntary manslaughter for extreme emot dist, if D gets jury sympathy?

2) PA:  Carroll (PA 1963) p. 394:  psycho wife abused kids, travelling husband gave her gun on sill for her protection, shoots her in head

A) RULE (“irresistible impulse”/extreme emotional distress instruction):  “irresistible” uses objective standard, goes to acquittal.

B) RULE – MAJ (deliberation/premeditation):  No time at all needed; intent, premeditation and deliberation call all be formed as D gets gun.

C) Cf:  CA code §189 p. 388:  “Use of destructive device,” like gun in Carroll, gives rise to inference of intent and supports murder.

D) Cf: NY statute, p. 391:

Murder in first _ police officer;

Murder in second _ Affirmative defense for extreme emot dist. (same as MPC §210.3 (1)(b)):

Reasonable explanation or excuse;

From viewpoint of person in D’s situation;

Under the circumstances as D believed them to be honestly, not reasonably.

3) CA:  Anderson (CA 1968) p. 399:  10-yr old girl stabbed superficially 60 times by mother’s boyfriend.

A) HOLDING:  Insufficient evidence to support premeditated and deliberate murder verdict _ second degree murder instead.

B) RATIONALE:  Three factors to find premeditation and deliberation:

1. Prior planning/conduct;

2. Motive/relationship with victim;

3. Particular and exacting nature of the killing (how killed _ here, 60 superficial wounds, none of them proof of a deliberate aim through a vital organ).

C) Cf:  NY statute p. 391:  D never took stand to be able to invoke extreme emotional disturbance affirmative defense!!

D) Anderson limited later by Perez (CA 1992) p. 403:  two knives used to inflict multiple stab wounds, none to vital organs, one knife broke under victim.

1. HOLDING:  Anderson no longer controlling – this is premeditated murder;

2. HOLDING:  D had cooling off time to get second knife.




b.
Homicides and Intentional Killings:  PROVOCATION
1) Thorton (TN 1987) p. 405:  2L and wife separated, 2L spies on wife, returns to get camera and gun, shoots lover in hip, lover dies 16 days later.

a) HOLDING:  This is “classic case” of provocation of wronged husband, reduced first degree murder conviction to voluntary manslaughter.

2) Girourard (MD 1991) p. 411:  Wife disparages hubby about sex and demanded divorce, filed charges and told hubby he would probably be court-martialed; hubby lunged at wife with knife, stabbed 19 times.

3) TRADITIONAL RULE (MOST):  Mere words are never enough for provocation – only in flagrante dilecto provocation.

4) See also State v. Shane (OH 1992) p. 412:  wife admits infidelity in argument:

A. HOLDING:  Provocation based on mere words, even of spousal infidelity, is not acceptable response.

B. HOLDING:  D cannot get provocation instruction.

C. Cf. (TREND):  Maher (MI 1862) p. 416:  Lighter standard of “mere words” rule:

HOLDING:  Let jury decide provocation issue using standard “anything the natural tendency of which would provoke ordinary man”:  Subjective test:  D found in provoked state of mind;

5) Director of Public Prosecutions v. Camplin (Engl 1978) p. 427:  15-yr old boy sodomized, hits victim on head with frying pan:

A) STANDARD:  Ordinary “15-yr old boy” not ordinary “man.”

B) Objective test:  -AND- a reasonable person would have also been provoked.

6) People v. Casassa (NY 1980) p. 420: exgirlfriend turned down psycho boyfriend’s bottle of wine.

a) HOLDING:  Jury must be instructed to consider both subjective and objective test for extreme emotional disturbance.

b) SIGNIFICANCE:  Cannot meet objective test in this case – for both provocation and extreme emotional disturbance.

c) Cf:  MPC §210.3 Manslaughter: “from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be.”

3. UNINTENDED KILLINGS _ INVOLUNTARY MANSLAUGHTER

a. MPC §2.02 (2)(d):  “negligently” = gross deviation from standard of care;

b. Cf:  §210.2 (1)(b):  “extreme indifference to human life” _ provides inference of intent to murder (wanton recklessness).

c. CIVIL v. CRIMINAL NEGLIGENCE:

1) Commonwealth v. Welansky (MA 1944) p. 437 (Boston nightclub fire):

a) STANDARD for “wanton/reckless conduct”:

1. Awareness of grave danger and continuance nonetheless (“consciously aware of risk and took it”);

2. Not subjectively aware of risk, but ordinary person would have known.

b) NOTE:  This is MINORITY rule that ordinary negligence can give rise to involuntary manslaughter;

c) SIGNIFICANCE: Owner’s wanton and reckless disregard of safety (duty of care to patrons) can bump up ordinary negligence to support manslaughter.

d. OBJECTIVE V. SUBJECTIVE STANDARDS OF LIABILITY:

1) State v. Williams (WA 1971) p. 445 (Shoshone Indian couple do not take baby with toothache to doctor, didn’t think it was serious and feared agency would take baby away):

a)
PROBLEM:

Objectively:  reasonable person would know to take baby to doctor?

Subjectively:  really thought it wasn’t serious, or subjectively motivated by fear of agency?

b) SIGNIFICANCE:  Duty of care to child can also bump up regular negligence to criminal negligence to support involuntary manslaughter under old WA statute.

c) NOTE:  Maybe not manslaughter under new WA statute, which went to MPC “reckless” standard _ person in actor’s situation as actor honestly believed it to be.

2) Beasting (current FL case):  prayer to cure wasp stings on infant.

3) Walker v. Superior Court (CA 1988) p. 454 (Christian Science parents use prayer, 4-yr old dies of meningitis):

HALF:  “Religious accommodation” statutes _ D may not be found guilty of abuse/neglect for religious belief alone;

HOWEVER, MOST:  If method of faith can endanger life of child or other _ negligence bumped up to culpability for involuntary manslaughter due to duty of care to child, through objective standard of awareness of risk..

3. THE LINE BETWEEN MURDER AND MANSLAUGHTER

UNINTENDED KILLINGS BECOMING MURDER

a.
“DEPRAVED HEART” MURDER:

1)
Parrish v. State (FL 1957) p. 443 (husband in car with bayonet, chasing ex-wife, ex-wife crashes and dies):  This is beyond Welansky negligence due to added wanton recklessness _ demonstrates extreme indifference to human life and supports second degree murder conviction.

2)
RUSSIAN ROULETTE CASES:

Commonwealth v. Malone (PA 1946) p. 456 (17 yr old D, 13 yr old killed in Russian Roulette):  Dangerousness and assumption of risk allows inference of intent (even though killing was unintentional) and supports murder conviction.


3)
OMISSION (must have DUTY):

Case on p. 459 (CA) (father failed to feed baby):  Father has a duty to the baby, knows the baby is starving, and is indifferent to baby’s life _ sustains second degree murder conviction.
HYPO (weekend guest fails to feed baby)

MOST:  Guest has no duty of care to baby, no culpability under negligence theory.
4)
INCAPACITATED STATE OF MIND:

US v. Fleming (4th Cir. 1984) p. 460: (.315 BAC, 80 mph on wrong side of GW Parkway):

RULE:  Must look at mental state and assumption of risk at the time D was sober!
HOLDING:  D voluntarily got drunk and knew he would be driving a dangerous instrumentality _ supports showing of gross deviation of standard of care and extreme indifference to human life _ second degree murder.

REALITY:

Drunk + speeding _ murder;

Drunk + carefulness _ manslaughter/vehicular homicide.

5.  THE FELONY-MURDER RULE

A. RULES:.

1) RULE: Any death caused in the commission of,  -OR- in an attempt to commit a felony is murder.

2) RULE:  Malice is implied from the intent to commit the underlying felony;

a. .SOME:  First degree murder;

b. SOME:  Second degree murder.

3) Regina v. Serne (Eng. 1887) p. 468 (arson, just insured handicapped son and house):  Established common law F-M rule, but held D not guilty?  (state hadn’t proved the arson?)


B.
Felonies Included:

1) COMMON LAW:  Ex:  Burglary, arson, rape.

2) MODERN STATUTES:  Inherently dangerous felonies.

a)
Determining if felony is inherently dangerous:

RULE:  Felony is assessed in the abstract and as a whole.

1.   In the abstract:

People v. Stachell (CA 1972) p. 484 (possession of sawed off shotgun by former felon):  

HOLDING:  Mere possession of weapon is not inherently dangerous to human life.

RESULT:  Reversed – faulty jury instruction;

SIGN:  CA reluctance to use F-M rule.

People v. Phillips (CA 1966) p. 481 (chiropractor & 8-yr old with cancer):

HOLDING:  Grand theft of $700 not inherently dangerous felony.

SIGN:  F-M rule is wrong theory (“wanton recklessness” worked for 2d trial).

2.  As a whole:  People v. Henderson (CA 1977) p. 486 (“false imprisonment effected by violence, menace, fraud or deceit”; gun to victim’s head, 3d person killed):

HOLDING:  “fraud or deceit” are not inherently dangerous to human life;

RESULT:  Whole statute is not inherently dangerous felony.

SIGN:  Pros must go for straight murder theory.

3.
MPC §210.2 (1)(b):  Under “reckless” theory showing “extreme indifference to human life”:

a. PRESUMPTION:  Recklessness and indifference are presumed:

1) “In commission of” _ If actor is engaged in or is accomplice in commission of, attempt to commit, or flight after committing or attempting to commit:

2) Types of crimes _ Robbery, rape, deviate sexual intercourse by force or threat of force, arson, burglary, kidnapping, felonious escape.

TREND:  Make prosecutor show malice; allow D to rebut the presumption:

People v. Aaron (MI 1980) p. 479 (ct reaction to MI statute making all F-Ms first degree murder):

HOLDING:  Common law F-M rule overruled.  Pros still must prove malice.

HOLDING:  Statute merely bumps crime up from second degree to first degree murder.

b.
IS PRESUMPTION REBUTTABLE?

i.
MOST:  Allow rebuttable evidence to go to jury.


4.
Limitations on Culpability:

a. D must be guilty of the underlying felony (Serne?);

b. Merger Doctrine _ only felonies “independent” of the homicide:

1) RULE:  Felony must be distinct from the killing itself.  If the elements of the crime are an integral part of and included in the homicide, govt. cannot rely on F-M rule.

2) RATIONALE:  Allow D to prove self defense, provocation, etc.

3) Examples:  Merger Doctrine applies to bar use of F-M rule:


People v. Smith (CA 1984) p. 488 (girl sat on floor not couch, father punishes her, she knocks head on doorknob and dies)

HOLDING:  Felony child abuse and child beating are merged into the killing;

RESULT:  No F-M rule; govt. must still prove malice.



4)
When will burglary & death merge?

a) CA _ People v. Sears (CA 1970) p. 490 (burglary, intervening daughter killed):


RULE:  Where purpose of entry is to kill someone, merger rule applies.

HOLDING:  D entered with purpose to kill wife, merger rule applies; govt. cannot rely on F-M rule.

b) NY _ Miller (NY 1973) p. 493 (burglary with intent to assault) _ rejects CA approach:


HOLDING:  F-M statute elements were met because D committed burglary with intent to assault and death resulted.

c. Result requirement:  Death must have been the foreseeable result of the felony;

1) MIN:  Require only that felony be malim in se.

d. “In furtherance/commission of” requirement:  

1) Effect of flight:  

a) RULE:  Death must have been caused before D’s immediate flight from the committed/attempted felony.

b) RULE:  Once felon has reached place of “temporary safety” subsequent deaths are not felony murder.

c) BUT _ MPC – flight = “in commission of.”
2) Victim or officer kills:

a) COMMON LAW:  D must anticipate that someone may shoot back, so F-M rule applies even when co-felon is hit.

b) MODERN THEORIES:

1. SOME:  Proximate Cause Theory:  Almieda (PA 1949) p. 496 (cop killed cop in melee):

a. HOLDING:  Even though cop shot cop, murder conviction under F-M rule can stand.

b. BUT:  Fact that evidence of cop’s bullet was withheld from jury may affect death sentence.

2. MOST:  Agency Theory:

a. Redline (PA 1958) p. 496 (victim shoots back and kills robber):

1) HOLDING:  Victim’s killing robber was justifiable self-defense.  No malice may be imputed when killing was justified.

2) RULE:  If victim/cop kills co-felon and killing was justified, F-M rule is inapplicable.

3) RULE:  However, if victim/cop accidentally kills a 3d person, F-M rule still applies.

4) NOTE: Robber culpable of murder even though the actual killing may have only constituted manslaughter.

b. Taylor (CA 1970) p. 503 (wife shot robber; getaway driver charged)

1) HOLDING:  F-M rule inapplicable – CA adopts PA Redline agency theory;

2) HOLDING:  Vicarious liability theory is also inapplicable for victim’s actions, UNLESS robbers acted so recklessly as to provoke indifference to human life.

3) RESULT:  Remanded for reckless issue.

4) LATER:  CA modifies Taylor in Antick p. 508 (get away driver shoots back at cops and is killed; co-D charged and convicted):

a. HOLDING:  No F-M rule due to agency theory.

b. HOLDING:  Taylor overruled; no vicarious liability either;

c. RESULT:  Use straight murder theory.

3.
Other views:

a. NY allows affirmative defense if D had “no reason to anticipate use of lethal force.”

b. MPC _ ???

5)
Limitations on Culpability (Misdemeanor Manslaughter):

NOTE: Similar limitations on misdemeanor manslaughter.

GENERALLY:  Misdemeanor must be (a) malum in se or (b) death must have been a foreseeable result of the commission of the misdemeanor.

6.
THE SIGNIFICANCE OF RESULTING HARM:  CAUSATION tc "7.
THE SIGNIFICANCE OF RESULTING HARM\:  CAUSATION " \l 5
a. RULE:  D’s conduct must be both the cause-in-fact and proximate cause of victim’s death;

1)
Cause-in-Fact:

RULE:  D’s conduct is the cause-in-fact of the result if the result would not have occurred “but for” D’s conduct.

   Ex:  Arzon (NY trial ct 1978) p. 551 (D sets fire to sofa on 5th floor; fireman dies from separate fire on 2d floor):

HOLDING:  “But for” causation met _ D caused firemen to come;

HOLDING:  “Proximate cause” shakier, but “indispensible link”?  Placing firemen in vulnerable position?  

RESULT:  This is enough to uphold 2d degree murder charge in indictment.

2)
Proximate Causation:

RULE:  D’s conduct is the proximate cause of the result if the result is a natural and probable consequence of the conduct, EVEN IF D did not anticipate the precise manner in which the result occurred.

a. Acosta (CA 1991) p. 548 (2 helicopters crash during high speed chase after auto theft):

HOLDING:  But-for causation met:

HOLDING:  Proximate cause met – foreseeable and results “not highly extraordinary.”

HOLDING:  NO MALICE!  2d degree murder conviction reversed.

Causation met;

Wanton recklessness met;

BUT no reasonable juror could have found that D consciously assumed the risk that the helicopters would wreck.

b. Warner-Lambert Co. (NY 1980) p. 552 (explosives in factory, even after warned by ins co)

c. RULE: Kibbe (NY 1974) p. 551 (robbers leave naked victim on street in cold, hit by truck):  Held that robbers should have foreseen leaving victim in dangerous situation that he could be run over.

HOLDING:  Kibbe distinguished; D must not only foresee risk,  but also specific trigger of explosion;

RESULT:  2d degree murder conviction reversed.

d.
Deitsch (NY 1983) p. 554 (employee burned on 6th floor in fire, exits blocked, signs inadequate)

HOLDING:  D knew about risks and consciously took them; manslaughter indictment upheld.


b.
RULES (Causation Present):  

1.
RULE (hastening inevitable result):  If D even steals a second from V’s life, D is liable.

HYPO:  D-1 poisons V; D-2 shoots V.  Both D-1 and D-2 have been substantial factors in V’s death.  

Lewis below in suicide cases.

HYPO:  X pushes Y off building, Z shoots Y on way down.

RULE:  When two acts contribute to death, even if one shortens V’s life only a little, both actors kill.

Cf:  Y dies of heart attack before Z shoots  X – homicide; Z – no homicide;

Cf:  There’s a net; X doesn’t know that.   X – attempt; Z – homicide.

2.
RULE (simultaneous or subsequent human acts):  Simultaneous or subsequent acts of two or more Ds may be independently sufficient causes of a single result:

a.   Suicide Cases

Campbell (MI 1983) p. 561 (V sleeps with D’s wife; V & D get drunk; V says he wants to kill himself; D gives V gun and leaves; V kills himself):

  HOLDING:  V’s act was independent intervening act; D’s wishing V would kill himself is not enough.

  MAJ:  Suicide is not a crime; cts reluctant to go against libertarian philosophy with suicide cases.

Cf:  Stephenson (Ind 1932) p. 564 (kidnap and rape, V secretly buys mercury and dies 10 days later):

THIS IS NOT A “SUICIDE” CASE like Campbell!

Distinction:  V was under D’s control!

NOTE:  If V killed herself a week after D let her go, D is no longer culpable.

Cf:  Roberts inmate case, where D set chain of events in motion.

May also be eggshell skull case – maybe she cannot endure as much as average person, but foreseeability is presumed.

Cf:  Lewis (CA 1889) p. 571 (victim fatally shot in stomach; in hosp slits his throat due to pain):

HOLDING:  D set chain of events in motion and is culpable of manslaughter.

   b.
Russian Roulette Cases

Atencio (MA 1963) p. 577:

HOLDING:  Two survivors are culpable of manslaughter under theory of recklessness;

SIGN:  Campbell logic rejected; not V’s deliberate act to play Russian Roulette as intervening act, but rather encouraged by Ds; V didn’t want to actually kill himself.

   c.
Drag Racing Cases

Root (PA 1961) p. 573:  

HOLDING:  Deceased took on his own risk – intervening act.

RESULT:  Involuntary manslaugher conviction reversed.

McFadden (IO 1982) p. 575 (drag racing, 6yr old in another car and driver killed):

  HOLDING:  Both drivers created risk of 6 yr old’s death; nor is survivor barred from culpability for decedent driver’s death.

  SIGN:  Root rejected (because innocent life taken?).

3.
RULE (setting chain of events in motion):  D is culpable if D sets foreseeable chain of events in motion.

Ex: Roberts (inmate case) p. 560 _ murder conviction stands, but not 1st degree malice aforethought;

Ex: Stephenson (rape and mercury poisoning case) p. 564 _ 2d degree murder conviction stands;

Bailey (VA 1985) p. 570 (D calls police to get drunk, legally blind V in trouble; V shoots at police thinking it’s D; police shoot back and kill V)

HOLDING:  D set up reckless chain of events; V’s death was foreseeable;

HOLDING:  Manslaughter conviction stands.

4. 
RULE (victim’s status):  Eggshell skull rule:  A victim’s preexisting weakness or fragility, even if unforeseeable, does not break the chain of causation.

Brackett (IL 1987) p. 555 (old lady severely beaten, month later in hosp asphyxiates as a result of old age and broken rib preventing deep inhalation):  Court presumes foreseeability and calls this an eggshell skull case.
Cf:  Hall (Ind. 1927) p. 556 (after beating, poisoned blood lead to menangitis, death in 10 days):  This is closer foreseeable link, don’t even need eggshell skull theory.

c.
RULES (Limits of Causation):

1.
RULE (intervening acts):  Generally, an intervening act shields D from liability IF (1) the act is a coincidence or (2) is outside foreseeable sphere of risk created by D.

a.   Hospital care:

Jordan (Engl. 1956) p. 557 (stabbing, reaction to antibiotic, antibiotic readministered accidentally, flooding system with fluids leads to death from pneumonia):

RULE:  If victim lands in hospital, incompetent medical treatment is not an intervening act.  D is still culpable as a substantial factor and such care is still foreseeable. 

RULE:  However, an egregious departure from proper medical treatment will break the chain of causation as being outside sphere of risk

HOLDING:  There was egregious departure from proper care, -AND- the knife wound had healed.

   b.
Intervening acts:

Roberts (CA 1992) p. 560 (D stabbed X; Y holding X; X gets knife and dazed, aims for Y, kills guard)

HOLDING:  D caused X’s reflex, setting off a foreseeable chain of events; D is culpable.

2.
RULE (superseding events):  Superseding factors break the chain of proximate causation.

3.
RULE (omissions & causation):  To be culpable in case of omission, one must have a duty to act.

4.
Cf:  MPC §2.03:

§2.03 (2) (purposefully/knowingly): no causation not within purpose or contemplation of actor unless:  (a) transferred intent with different victim/property; or (b) not too remote to have just bearing on D’s liability or gravity of offense.

§2.03 (3) (recklessly/negligently): no causation not within risk of which actor is aware, or (negl.) of which he should be aware unless:  (a) transferred intent; or (b) not too remote.  Even if D has duty, he must be aware of the risk!
5.
RULE (length of culpability):

   Year & a Day Rule:  For D to be culpable of homicide, death of victim must occur within one year and one day from infliction of injury/wound.

C.  INCHOATE CRIMES/CULPABILITY FOR ACTS OF OTHERS


1.    ATTEMPT
 A.  Mens Rea:

1)
RULE:






a)
Pros must prove:







i.
D had specific intent to commit the substantive crime (can be proved through circumstantial evidence);







ii.
-AND- D performed substantial acts in furtherance of or leading to culmination of crime [MPC §5.01: Beyond mere preparation].

2)
CASES:

a) Kraft (IL 1985)p. 585 (depressed D shoots at police to provoke fire):

1. HOLDING:  No attempted murder; did not intend to kill, but merely to provoke fire;

2. Cf:  You can use knowledge to fulfill mens rea --> like shooting into a crowd.

b) Thomas (co 1986) p. 590 (firing at supposed fleeing rapist to warn; attempted reckless manslaughter)

1. CO is in MIN:  The same mens rea of crime attempted can support attempted recklessness or negl; CO manslaughter statute allows for recklessness.

2. MOST & MPC §5.01:  Recklessness can support mens rea in attempt, but must be "knowing the prohibited result is practically certain to occur or reckless disregard of a risk."  [Isn't this knowledge?]

3. Note linguistic conflict in being able to attempt to commit something reckless or negligent!.

c) Regina v. Khan (Engl 1990) p. 591 (attempted rape)

1. Pros had to prove: (a) intent to have intercourse; -AND- (b) know woman did not consent, or D was reckless as to whether she consented;

2. MPC §211.2:  "Reckless endangerment" --> misdemeanor offense to get around high mens rea standard for attempt (like pointing gun at friend whether or not it's loaded (at very least reckless endangerment; drag racing, not killing anyone).

b.
Preparation:

1)
RULES:







a)
COMMON LAW:  Dangerous proximity test [Ex:  Rizzo p. 595 (looking for bank clerk)]  FACTORS to consider:

  






i.
How many steps D has taken; 








ii.
How much more action required to complete act;








iii.
Why has harm not occurred; 








iv.
What is the amount of harm likely to result;








v.
What is the seriousness of the perspective harm;








vi.
How appropriate is law enforcement interference with D's act.







b)
MPC §5.01 (2):  Substantial step test -->  FOCUS:  What D has already done, not what remains to be done!:








i.
Under circumstances as D believed them to be, there occurs an act or omission constituting a substantial step in a course of conduct planned to culminate in D's commission of the crime:

A. Conduct must be strongly corroborative of D's criminal purpose;

B. Close proximity not required;

C. May include:  lying in wait, searching for; following; contemplating victim; enticing, seeking to entice victim to go to place of commission, casing the joint, unlawful entry of place of commission; possession of materials specifically designed for unlawful use; possession/collection of materials near or at place contemplated; soliciting innocent agent.






c)
FIRST STEP:  mere preparation, usually not enough to uphold attempt -- too much of infringement on civil liberties.LAST ACT test:  last step, not enough deference to prosecution.






d)
INDISPENSIBLE ELEMENT test:  If some act by a third person is needed to make D's plan succeed; if third person doesn't do act, D is not guilty.






e)
EQUIVOCALITY test:  D's conduct was unequivocably manifesting criminal intent.  [Confession by D cannot be considered.]  Criticism:  no act is unequivocal.  Ex:  Miller (CA 1935):  D threatened to kill V, approached with loaded gun, had not yet aimed gun.  Act equivocal, did not prove attempt.

2)
CASES:







a)
D does enough for attempt:








i.
Peaslee (MA 1901) p. 593  (candle set up in turpentine, all D had to do was light it; 1/4 mile away changed his mind):  D's conduct passed level of preparation and constituted sufficient actus reus because D was dangerously close to completing crime.








ii.
Stonehouse p. 598 (faked death for insurance policy, wife didn't know):  Put in motion by D, had done all steps he could do, enough for attempted fraud.







b)
D does not do enough for attempt:








i.
Hope v. Brown p. 598 (butcher puts fraudulent tags in drawer):  Act too remote from necessary transaction for attempt conviction.








ii.
Ortiz p. (had loaded shotgun, could not find Rodriquez and went home):  Insufficient evidence of necessary act.








iii.
Rizzo: mere preparation.

3)
Voluntary Abandonment 

a) RULE:

i. COMMON LAW:  Not recognized; only came in at sentencing.

ii. MANY: Allow affirmative defense (even under conspiracy, if vol aband is communicated to co-conspirators.

iii. MPC §5.01 (4):








A.
Complete renunciation;








B.
Abandoned before crime is committed;








C.
Voluntary (e.g., not just apprehension; sincere change of heart.







iv.
Examples:








A.
Abandonment must be completely voluntary.  Ex:









i)
General timidity or fear of apprehension (voluntary, but affirmative defense).








B.
Ex:  involuntary:









i)
Threat of immediate apprehension'









ii)
Postponement for better time;









iii)
Different victim.








C.
Ex:  probably involuntary:









i)
Dissuasion by victim --> Ross (victim persuades D not to rape; abandonment as MOL) versus McNeal (victim pleads D not to rape; unexpected resistance not voluntary).







ii.
Rizzo p. 595 (looking for bank clerk):

A. NY using dangerously near test; --> conviction reversed.

B. For vol aband, "reasonable likelihood but for police interference.







iii.
Schoof p. 596 (sailor, espionage attempt, turned around on motorcycle):  Ct of Mil App:  sufficient steps test, reaffirmed conviction.

4)
Alternatives to Attempt:  McQuirter (Alab 1953) p. 604:  Black man follows white woman; considering social circumstances, ct finds enough for attempted rape. -->  Legs and cts come up with alternative -- stalking statutes.

C. Impossibility:

1)
RULE:

a) MAJ:  Legal impossibility is a defense; Factual impossibility is not a defense.

b) MPC §5.01:  Does not recognize impossibility generally, EXCEPT:

1. §5.05:  If an attempt is "so inherently unlikely to result or culminate in a commission of a crime that neither such conduct nor the actor presents a public danger," the court has discretion to mitigate level of crime or dismiss prosecution;

2. Comment to §5.01 at 318:  D should not be punished unless intented or desired result constitutes a crime.  (Does not expressly abolish legal impossibility.)

2)
CASES:







a)
Dlugash p. 625 (D shoots at victim already shot at 5 times out of fear of first shooter):







i.
ALL:  D cannot murder a dead person, therefore state must prove BRD that V was alive.  [If dead, legal impossibility is defense.]







ii.
SPLIT:  What is the jury question?

A. MOST:  Do you believe V was still alive?

B. 
SOME & MPC:  Do you believe that D thought V was alive?







b)
Everett (3d Cir. 1983)  p. 632 (D sold to agent what he thought was P-2-P; wasn't a controlled substance, but attempted distribution conviction was upheld.  --> factual impossibility






c)
Oviedo (5th Cir 1976) p. 632 (D sold what he claimed was heroin to agent, he knew it wasn't heroin, meant to rip off agent)  --> Court overturned attempted distribution.  --> legal impossibility
3)
PLAN OF ATTACK:







a)
Have elements of attempt been met?








i.
If yes -->

A. Did D have purpose to commit a crime?

B. did D take a substantial step toward committing the crime?







b)
Were there facts that were unbeknownst to D that made it impossible for D to complete crime?







i.
If the facts were as D believed them to be, would D be guilty of a crime?








A.
If no law exists prohibiting D's behavior, D may be excused under doctrine of "true legal impossibility."








B.
If D made a mistake as to the legal status of some of his conduct, but without such a mistake, D would be violating the law, D is "legal impossibilty" should be treated more like factual impossibility -- D guilty of attempt.








C.
Under MPC, 









i)
§5.01 -- Impossibility generally not a defense.









ii)
§5.05 -- D's case would be mitigated if D's actions are not dangerous on their face and do not need to be punished.

d.
Solicitation:

1)
RULE:  Solicitation is generally not attempt.

a) D asks 3d person to kill wife -->  Soliciting D has not done enough to be guilty of attempt by himself, but is guilty of crime of solicitation;

b) Cf:  D asks known hitman to kill wife --> potentially a substantial step for attempted murder.
2)
MPC differences:

a) Solicitation applies to all crimes, not just specified ones;

b) Recognizes solicitation when D requests another to commit attempt (asking 3d person to use knowingly unloaded gun);

c) Solicitation if D asks others to help him commit crime, even though solictor still plans to be actual perpetrator of offense;

d) Recognizes solicitation even if request is not communicated to 3d person.

3)
DEFENSES: 

a) Abandonment not generally available because solicitation is crime after initial contact;

b) Renunciation --> MPC §5.02 (3):  Affirmative defense if D pursuades solicitee to abort plan, or otherwise prevents commission of crime.

4)
HYPO:  soliciting hitman who unknowing to D is FBI agent:

a) SOME:  D took all substantial steps, therefore guilty of solicitation;

b) SOME: Hitman never intended to kill, so legally impossible to be solicitation.

2.
GROUP CRIMINALITY: tc "GROUP CRIMINALITY\: " \l 5
A. ACCOUNTABILITY FOR OTHERS’ ACTS (ACCOMPLICE LIABILITY)

GROUP LIABILITY CHART

DEFENDANT
CONDUCT
LIABILITY

Principal
Person who commits illegal act.
Liable for principal crime.

Accomplice, includes common law accessory before the fact.
Person who aids or encourages the principal to commit illegal act.
Liable for principal crime if accomplice intended to aid or encourage crime.

Accessory after the fact.
Person who aids another to escape knowing that he has committed a felony.
Liable for separate, less serious crime of being an accessory after the fact.

1)

Introduction:







a)
COMMON LAW v. STATUTORY:








i.
Introduction:









A.
COMMON LAW:  Accessory before the fact --> principal; Accesory after the fact --> not principal.









B.
MODERN:

i) Principle for accessories both before and after the fact; same punishment for all except principles after the fact (ex:  bank robbery:  robber, get away driver and planner subject to same punishment).

ii) principle does not need to be convicted (bank robbery - 3 people - robber, lookout and planner - pros can go after only lookout even if others are never apprehended;

iii) Pros need only prove crime was committed and that accomplice participated before or during its commission.










iv)
Watch for innocent instrument.









C. 
SAMPLE STATUTES:

i) CA statute p. 642.

ii) FED statute p. 642-643: concentrates on aiding/abetting and "willfully causing" act.

iii) MPC §2.06:  concentrates on solicitation, aiding or ommission with a duty to act.

2)
Requirements for Accomplice Liability:







a)

Mens Rea:







i.
Mens Rea as to Actions of the Principal:







A.
MENS REA RULE:  D must help or encourage another in commission of crime with purpose of having crime suceed.









i)
Purupose to help;









ii)
Purpose that crime succeed.








B.
Hicks p. 644 (Indians on horse, "die like a man"):









i)
RULE:  Not the effect of the actions, but the intent behind the actions.









ii)
RULE:  Mere presence is generally not enough to trigger accomplice liability:










A)
EXCEPTIONS: 











1.
Moral support:  Agreeing in advance to show up for moral support is enough to establish accomplice liability.











2.
Show of force:  Enough people can make show of force -- knowlege Rowe would kill and purpose to aid or encourage.








C.
Gladstone p. 650 (D sent guy to buy dope from 3d guy who was unknowingly an informant)









i)
Even though Gladstone knew that Kent would sell to Thompson, evidence insufficient to show proposive attitude to affect deal.









ii)
ISSUE:  Indifferently providing information that helped a crime versus giving information with purpose of promoting or facilitating its commission.










A)
Cf:  providing services/goods versus mere information:











1.
Unusual quantity?  Unusual price?











2.
Only customer?











3.
Product has solely criminal use?









iii)
TESTS (establishing purpose to aid/abet from incidental assistance):










A)
Nexus:  Not useful (Gladstone could have had ongoing relationship or partnership), but can be some evidence of purpose to aid/abet).










B)
Stake in the venture:  see conspiracy (Ex:  Gladstone gets kickbacks).










C)
MPC §2.06 (3) (a):  Actor must have "purpose of promoting or facilitating" the commission of the crime.











1.
POLICY:  MPC and common law set mens rea acquirement at purpose to set maximum autonomy for individuals.










D)
Alternative Approach:











1.
SOME:  "purposeful" requirement is relaxed depending on nature and circumstances of crime.











2.
MIN:  Although purpose is required to convict lesser offenses, knowledge suffices to establish accomplice liability from major crimes.











3.
MAJ RULE:  Liability for all reasonably foreseeable offenses, for both intended crimes, and those criminal harms that are "reasonably foreseeable," or the "natural and probable consequences" of D's act.  Ex: 












a.
Luparello p. 655 (CA) (D asked friends to get info about former girlfriend at "any cost", guy killed; D convicted of 1st degree murder because death foreseeable given the request).  












b.
Brigham p. 658 (CA) (D set out with friend to kill X; friend mistakes Y for X; D protested that Y was wrong person; friend killed Y anyway.  Because D knew friend was psycho, killing was foreseeable and D guilty as accomplice to murder of Y).












c.
POLICY: Criticism of rule -- Inconsistent with fundamental principles of criminal law because allows D to be convicted when D lacks mens rea to commit crime.  (Ex:  Luparello better as involuntary manslaugher?)









iv)
Criminal Facilitation:  e.g., NY Penal Code §115:  separate, lesser crime --> 










A)
D must aid in commission of a felony.










B)
Purpose = belief it is probable that D is rendering aid to principal. --> objective test.







ii.
Mens Rea as to Departures from Common Scheme:








A.
MPC §2.06 (3):  Secondary party is not accomplice even if he should or did realize primary party would act as he did;  see:








B.
Anderson & Morris (WLR 1966) p. 647 (A and M go to beat up V, M did not know A had knife, A stabs and kills V):  









1)
HOLDING:  Where 2 embark on joint enterprise, each is culpable for acts done in pursuance in joint enterprise; however, if one goes beyond what has been tacitly agreed in as part of common enterprise, other not liable for that unauthorized act.







iii.
Accomplice Mens Rea for reckless and negligent crimes:








A.
REQUIRES:  









1)
Purpose to do the act (not to do a crime);









2)
Negligence regarding the results.








B.
CASES:  









1)
MacVay p. 661 (captain and engineer charged with accomplice to involuntary manslaughter for firing up boilers knowing boiler could not handle steam):










A)
HOLDING:  Ds were guilty -->  had:  (1) purpose to fire up boilers; (2) were negligent regarding safety of boilers.









2)
Abbot p. 662 (drag racers, one spins out and kills 3 passengers in another car):










A)
HOLDING:  Both drivers guilty of criminally negligent homicide because D in noncrashing car:  (1) purposely encouraged and participated in activity and was (2) negligent as to resulting deaths.








C.
MPC §2.06 (4):  D need only act with kind of culpability that is sufficient for commission of offense, i.e. negligence, not purposefulness.








D.
Nexus between Act and Harm:









1)
RULE:  The closer accomplice is physically to the action, the more likely the court will find accomplice liability.









2)
Cf:  Ayers p. 664 (D sold gun to 16-yr old w/out permit who later shot s.o. accidentally at a party; not guilty of accomplice to involuntary manslaughter) with Travis p. 665 (kid on defective motorcycle lets inexperienced friend drive, kills kid; guilty of involuntary manslaugher).






b)

Actus Reus:







1.
RULE = Any aid or Encouragement = Actus Reus








A.
Examples -- Postitive Acts








1)
Bank robbery accomplice can devise a plan, case the joint, serve as look out, drive get away care, or simply provide encouragement.








B.
Examples -- Omissions








1)
RULE:  Failure to act can conxtitue the actus reus for accomplice liability if D has legal duty to intervene, but fails to do so, e.g. cop realizes robbery is occuring and purposely turns other way (cop is accomplice).  See also MPC §2.06 (3) (a) (iii).








C.
Mere Presence








1)
At scene of crime is ordinarily not enough to constutite actus reus for accomplice liability unless D's presence is offered as a form of encouragement.








D.
Help Need Not Contribute to Criminal Result








1)
RULE:  Help need not contribute to criminal result if person is guilty of aiding and abetting even if criminal result would ahve occurred anyway and D's actions had no actual impact on outcome:









2)
Ex:  State v. Talley (Alab 1894) p. 667 (judge sent telegram not to send warning to Ross, brothers on way to kill Ross):










A)
HOLDING:  Even though it is likely that the vctim would have been killed even with the warning, D was aider and abetter because he performed an act of assistance which made it more likely crime would succeed.










B)
"limiting victim's ability to survive"








E.
RULE:  Principal need not be aware of accomplice's acts and acts need not be coordinated;








F.
Attempted Complicity:









1)
RULE:  Accomplice's acts must constitute some type of aid; if acts cannot actually help given circumstances of case, under common law, no accomplice liability.










A)
EX:  D sees principal about to kill victim, D yells words of encouragement but principal is deaf and unaware of D's presence.  Under traditional common law, no liability.









2)
Cf:  MPC §2.02 (3):  Accomplice liability if D aids or attempts to aid another in commission of crime.  [NOTE:  Punishing bad act, blameworthiness.]










A)
Genoa (D gives agent $10,000 for cocaine; agent does not use $ to buy cocaine, but arrests D):











i.
COMMON LAW:  No liability, underlying crime of possession could never have been committed.











ii.
MPC:  D's actual blameworthiness makes him guilty.

3)
Relationship Among the Parties







A.
GENERAL RULE:  Accomplice is liable if the principal committed the crime, even if principal is not convicted.







i.
The status of the accomplice may excuse that person from liability.








A)
"Feigned accomplice" = a person who acts as an accomplice as an effort to apprehend the principal is not guilty of aiding and abetting.  [Person does not act with person of having crime to succeed, but with purpose to stop criminal activity.









i)
Ex:  Hayes p. 671 (Hill is "feigned accomplice" and principle, enters building and hands Hayes side of bacon):  Hayes not guilty of attempted burglary because Hill had only intent to entrap Hayes.









ii)
Cf:  when "feigned accomplice" is an official agent:  RULE:  Even if agent commits justifiable offense, D is still guilty as accomplice.  Ex:  Vaden (foxes shot from plane).

4)
Conclusion:







A.
Encouragement:  must be communicated;







B.
Aid:  does not need to be communicated.  [NOTE:  Under MPC, even "attempt to aid"]

b.
CONSPIRACY (MPC §5.03)

CONSPIRACY CHART

ELEMENTS OF CRIME



Actus Reus
Agreement

Express

Implied



Mens Rea
Intent to agree

Purpose – for crime to succeed

Overt Act
Not required at common law

Can be ANY act by ANY co-conspirator in furtherance of conspiracy

PARTIES



Gebardi rule
Persons protected by § cant be prosecuted for conspiracy to violate the crime

Wharton Rule
If substantive crime requires at least two persons – then there must be § requirement of actors + 1 for conspiracy.

Bilateral Rule
Consipracy only if two or more persons eligible for prosecution.:

1. feigned conspirator and one other – no conspiracy

2. if all are acquitted except one, then the last isnt guilty of conspiracy

Model penal code §5.04 (1)(b)
One party intending to commit crime is sufficient.  One real conspirator, one feigned, the one is chargeable.

CONSEQUENCES OF JOINING CONSPIRACY



Co-conspirator liability

Conspiracy as separate crime
Pinkerton liability for all crimes by co-conspirators in furtherance of conspiracy.

( may be guilty of conspiracy and underlying substantive offense.

Procedural consequences
Hearsay admissible as co-conspirator statements 

Extension of S.O.L.

Broader choice of venues

Hearsay statement must have been made during the course of conspiracy.  Efforts to conceal acts are NOT part of the conspiracy.



SCOPE OF CONSPIRACY



Duration 
A conspiracy begins at time of agreement and ends when conspiracy is completed or abandoned.

Wheel
Individuals connected through common middleman must be tied together in a common venture to constitute one conspiracy (to rim the wheel)

Chain
Individuals along common distribution chain are one conspiracy.

DEFENSES TO CONSPIRACY



Abandonment
When all conspirators abandon, the conspiracy is over.

Conspirators are still responsible for original unlawful agreement.

Withdrawal
Common law

Still responsible for original crime of conspiracy.

Ends liability for co-conspirator crimes.

Must notify co-conspirators

MPC –  rewards withdrawal

Ends liability for co-conspirator acts.

Must notify co-conspirators or police.

Renunciation
MPC only [§5.03(6)]

If conspiracy is thwarted BY RENUNCOR, ( can avoid liability for original conspiracy.



RICO – RICO – RICO 

ELEMENTS OF RICO CHART

RICO – RICO – RICO



Enterprise
Organization

legal or illegal

ongoing activities

Pattern
Two or more related acts of racketeering activity.

Racketeering Activity
Designated State and Federal Crimes

Conduct and Participation
Role in operating or managing enterprise.

1) Introduction

a.  Conspiracy = agreement by two or more persons to commit a crime.

b. Objective of the conspiracy 

i. MOST – objective is to commit crime – BUT Law no longer recognizes conspiracy to offend public morals.

ii. SOME – pursual of noncriminal but harmful objective

c. Punishment

i. Punished as a separate crime

ii. SOME – level of punishment depends on seriousness of crime conspired to commit.

iii. FEDERAL – punishment for all conspiracies – MAX of 5 years.


iv. MPC §5.05(1) Punishment for conspiracy is same as provided for most serious offense parties conspired to commit.

2) consequences of Conspiracy Charge

a. Substantive consequences

i. Conspiracy is a separate crime

a.  BUT:  MPC §1.07(1)(b) – Crime of conspiracy merges with completed target offense, UNLESS prosecution proves that conspiracy involved commission of additional offenses not yet committed or attempted.

ii. Mere act of agreement is sufficient – even absent substantial step.

a. BUT you need ONE overt act, even if not rising to substantial step status (Cf. Attempt)

iii. Conspirators have Co-conspirator liability.

a. Once ( joins conspiracy he is responsible for all acts of coconspirators within scope of conspiracy

b. EVEN IF no evidence of accomplice liability.

b.  Procedural consequences

i. Conspiracy charge joins multiple (’s for trial.

ii. Conspiracy charge can EXTEND STATUTE OF LIMITATIONS – SOL doesn’t begin to run until objectives of conspiracy have succeeded or failed.

iii. Venue for conspiracy is proper ANYWHERE ACTS OF CONSPIRACY OCCURRED.    

iv. Admissibility of co-conspiirator statements as hearsay.

Example – Krulewitch Mann act, prostitute case (720 –text) – limit on admissibility of co-conspirator statements.  

Hearsay statement must have been made during the course of conspiracy.  Cover-up is NOT part of the conspiracy.

v. Evidence of conspiracy may be made through co-conspirator statements

vi. BUT  minority rule is – independent evidence needed to prove the existence of conspiracy.

c.  Duration of conspiracy

i. conspiracy remains effective until it has been abandoned or it has succeeded.

A. efforts to conceal offense ARE NOT part of conspiracy.

B. Abandonment – abandoned when NONE of the conspirators are engaging in any actions to further it.

C. Withdrawal or renunciation

Withdrawal or renunciation chart



COMMON LAW
Co conspirator can end responsibility for later acts and statements of co conspirators by withdrawing

Cannot ever withdraw from initial act of conspiracy.

To withdraw, ( must take AFFIRMATIVE ACTION to communicate withdrawal to ALL OTHER CONSPIRATORS

Pinkerton – Mere incapacitation is NOT enough to show abandonment.

SOME JURIS.  ( must also notify law enforcement or otherwise act to thwart the plot.



MODEL PENAL CODE 

 §5.03(7)(c) [withdrawal]

 §5.03(6) [renunciation]
Individual can either inform co-conspirators or notify authorities.

If ( successfully thwarts conspiracy, under circumstances manifesting COMPLETE AND VOLUNTARY renunciation of criminal purpose – MPC recognizes affirmative defense even for INITIAL CONSPIRACY JOINED.



3. Conspiracy as a form of Accessorial Liability

A. Pinkerton liability.  [328 U.S. 640 (1946)] {734 text}
Two brothers are in a whiskey conspiracy one is in jail at the time.  Charged with conspiracy AND substantive trafficking, even though he was in the joint at the time.  “how can I have done anything, im in jail!’  RULE – Conspirators responsible for each others criminal acts, even if they don’t directly participate.  MERE INCAPACITATION NOT ENOUGH TO SHOW ABANDONMENT.  

1.  Limited by KOTTEAKOS (RIM THE WHEEL)  (DECIDED SAME SESSION as PINKERTON)

B. IN FURTHERANCE OF CONSPIRACY

RULE – CRIMES “IN FURTHERANCE OF THE CONSPIRACY’ INCLUDE MORE THAN THE CRIMES CO-CONSPIRATOR CONTEMPLATED WHEN HE ENTERED THE AGREEMENT.  Also includes any crimes:

1. Reasonably forseeable

2. As necessary or natural consequences of the conspiracy.
C. PINKERTON LIABILITY IS NOT RETROACTIVE – you are only responsible for crimes in the conspiracy committed after you joined it.  Not responsible for substantive offenses prior to his joining conspiracy, but the acts by ( co-conspirators, before he joined, can be used as evidence for the general conspiracy charges.
D. Co-conspirator v. Accomplice 

1. Co-conspirator liability broader than accomplice

2. Accomplice liability requires
a. purpose to assist in particular crime

b. act of assistance
3. Co-conspirator liability

a. occurs when co-conspirator commits a crime reasonably forseeable given nature of conspiracy.

Example – Alvarez 11th cir (page 740) shootout during drug bust.  Nobody in conspiracy ever agreed to or contemplated killing anyone, 

ACCOMPLICE – 

1. No encouragement or aid to murder

2. But forseeable shooting would happen on basis of recklessness – any jurisdiction that allows for accomplice liability for recklessness would be able to prosecute for accomplice murder.
CONSPIRACY --


1. Jury can draw inference that agreement to deal drugs would include killing someone if participants were armed

FELONY MURDER

1. No felony murder liability because drug-selling is not in itself a high risk of bodily harm or death – look at underlying crime

MODEL PENAL CODE VS. PINKERTON DOCTRINE – MPC REJECTS PINKERTON.  Co conspirator only guilty of substantive crime of a co conspirator if there is evidence of accomplice liability.

3.  Elements of conspiracy.

1. Actus Reus = Agreement to commit crime

2. Overt Act = some jurisdictions

3. Mens Rea = purpose

1—actus reus – 

a. expressed or implied agreement

b. concerted action

c. parallel actions vs. common design – coincidental parallel action is not conspiracy – evidence must indicate tacit agreement between them.

d. Agreement with unknown parties is sufficient if ( knows he is agreeing with others, not necessary that all parties know each other or even have contact with each other.

e. Presence at crime scene – MERE PRESENCE AT CRIME SCENE NOT ENOUGH TO ESTABLISH AGREEMENT.  However, may provide some evidence, especially if coupled with any acts by ( to help crime occur.

2 – overt act requirement

a. definition of overt act = any legal or illegal act done by any of the co-conspirators to set conspiracy in motion.

b. Only one conspirator need commit the overt act.

c. Innocuous act – overt acts may be innocent in themselves and need not be a substantial step

3—mens rea of conspiracy

a. conspiracy requires TWO mens rea.  

1. intent to agree

2. purpose to commit crime

b.
EXAMPLE – People v. Lauria 753 -(telephone service for prostitutes):

1. Lauria knew some of his customers were prostitutes, but knowledge alone is insufficient to establish the mens rea.  Prosecutors needed to prove that ( had a stake in the venture or otherwise had purpose to facilitate prostitution.

2.
INFERRING PURPOSE:   RULE – manufacturer or service providers purpose MAY BE INFERRED (jury question) when:

a) Provider has stake in the venture; or

b) Goods or services have no legitimate use; or
c)
Volume of business or amount of sales grossly disproportionate to any legitimate demand or high proportion of ( business.
c. 
Knowledge sufficient for more serious crimes.  Question of degrees.  Ex:  Direct sales of dangerous drugs in large quantity to physicians who are selling to addicts.  Since it’s a dangerous crime, knowledge is enough to prove conspiracy.
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F.  RICO

1. Introduction – 1970 congress enacts RICO to combat ongoing sophisticated criminal activity and to address gang statutes held void for vagueness.


2. Elements

A. Enterprise – can be an individual, corporation, or completely criminal oganization.

B. Pattern --  One racketeering act after the passing of RICO and one more racketeering act within 10 years of the first act.

C. Racketeering – wide range of state and federal enumerated crimes

D. Conduct and participation – individual must have some role in directing or managing the business of the enterprise.  

1. professionals who merely advise e.g. accountants, are not participants.

2. Rico conspiracies – under traditional conspiracy law, participants must know of each other and each others likely role and have a stake in each others crime.  Under RICO only link is the agreement to participate, directly or indirectly in the affairs of the enterprise by committing two or more predicate crimes.  

RICO VERSUS CONSPIRACY

RICO
1. Defendants need not know each other

2. Need not participate in similar crimes

3. Need not have stake in mutual success other than furtherance of syndicate

4. No need to fit defendants into wheel or chain.

5. Evidence of unrelated coconspirators crimes are admissible against RICO (.

CONSPIRACY
1. Defendants need at least know of the existence of one another

2. Must participate in related crimes

3. Must have a stake in one another’s success

4. Wheel or chain theory (supra)




3. CASES:

a) Elliot p. 786:  Even though Elliot conspired to distribute stolen meat, the jury could not reasonably conclude that he conspired to violate RICO:

1) 18 U.S.C. § 1962 (c) ( substantive RICO;

2) 18 U.S.C. § 1962 (d) ( conspiracy to violate RICO.

3) All the others were found guilty to violate RICO:

A. Knowledge of enterprise; -and-

B. Agreement to participate in enterprise.

b) Sutherland p. 794 (traffic court case):  Limited Elliot liability by requiring knowledge that there are others within the enterprise.

1) Traffic court was the enterprise;

2) Mere participation within the traffic court was not enough!

3) For substantive RICO, govt must still prove each party has participated in enterprise through pattern of racketeering.

c) Cf:  Salinas (1997):  for conspiracy to violate RICO, no overt act is required ( pattern may be inferred by circumstantial evidence.

CRITICISMS OF RICO

1. vague standards for charging large number of (s only tangentally related.

2. Threatens federalism by adopting areas of state criminal law into federal law.
3. Too much discretion to prosecutors in deciding what offenses to join for trial
4. Constitutes guilt by association
5. Judges over potentially lengthy period
6. More lenient rules of admissibility and joinder
7. Opens door to civil suits affecting criminal RICO
8. Allows pretrial seizure of (s assets and forfeiture of assets
9. Often used to get a guilty plea on lesser charges
even within rico, there can be separate rico conspiracies.

EXCULPATION

PRINCIPLES OF JUSTIFICATION = Although D committed a proscribed act, D should not be punished because the circumstances justify the action (what D did was a “good thing”)

PROTECTION OF LIFE AND PERSON
SELF DEFENSE
Deadly Force 

RULE:  To use deadly force, D must believe that there is an imminent, immediate need to kill:

The Belief:

Both honest belief;

-AND- objective reasonable belief:

MPC & SOME:  “In actor’s situation.”

NEW YORK:  Follows MPC_ Goetz (NY 1986) p. 801 (former robbery victim on subway shoots four black youths) _ Consider:

D’s knowledge of persons;

Physical attributes of all persons;

D’s prior experiences.

Battered Wives’ Syndrome _ ISSUE:  Can one say that a reasonable person (or reasonable battered wife) would have thought death to be imminent?

Kelly (NJ 1984) p. 814 (stabbed husband with scissors after choked in public):

RULE:  BWS testimony only goes to honest belief, not to reasonable belief.

Result:  challenged vol mansl conviction; got murder in 2d trial!

   “Imminent Danger”:

MOST:  Threat on one’s life;

MPC §3.04 (2)(b):  Death, serious bodily harm, kidnapping, forced sexual assault, rape.

Norman (NC 1989) p. 826 (27 yrs of horrid abuse, eating dog food, H says he will kill W when he wakes up, W kills H in sleep):

RULE:  “Imminent” = instantaneous choice;

HOLDING:  The threat was not imminent.

HOLDING:  No reasonable and no honest belief of imminent death, jury cannot even consider abuse and testimony;

RESULT:  Voluntary manslaughter!  (More just than Kelly?)

Completeness of defense
COMMON LAW:  Total defense or nothing;

NEW YORK:  Follows common law _ Goetz (NY 1986) p. 801 (guy on subway shoots four black youths):  All or nothing, no imperfect self-defense.

   Cf:  MPC & TREND:  Imperfect self-defense based on honest but unreasonable fear _ voluntary manslaughter.

Duty to Retreat
GENERAL RULE:  No duty to retreat.


MIN & MPC §3.04 (2) (b)(ii):  D has duty to retreat before  D uses deadly force if (a) D knows he can avoid necessity of using such force and (b) D can retreat with complete safety. UNLESS:

   EXCEPTION: No duty to retreat from one’s own home when threat is from intruder [MPC lawful arrest, too].

   SPLIT:   Duty to retreat when threat is from occupant.

   C.
NOTE:  Only when D uses deadly force, not what type of force D is confronted with!

Abbot (NJ 1961) p. 838 (debate over doorstop, D hits three neighbors with hachet, convicted of “atrocious assault”):

RULE:  NJ follows MIN rule and MPC on duty to retreat.

HOLDING:  Jury must be instructed that duty to retreat kicked in only if jury finds that D used deadly force.

Right of Aggressor to Use Self-Defense
RULE:

Defense of Others
COMMON LAW:  Private citizen coming to defense of another does so at his own risk.  If right _ self defense (stands in victim’s shoes).  If wrong _ (reckless?) murder.

TREND:  Reasonable belief that victim was being threatened with deadly force is enough.

MPC:  Reasonable as “the actor believes the circumstances to be.”  If unreasonable but honest belief _ voluntary manslaughter (like imperfect self-defense).

Cf:  Use of nondeadly force:  A person without fault may use such force as reasonably appears necessary to protect oneself against imminent use of unlawful force against oneself.  There is no duty to retreat.

PROTECTION OF PROPERTY
Defense of a Dwelling
COMMON LAW

Deadly force: Deadly force may never be used to defend property.  EXCEPTIONS:  

Dispossession of a dwelling (some circumstances – e.g., attack on occupant);

Arson of one’s dwelling;

Protection of one’s dwelling against a felonious burglar.

Nondeadly force:  Nondeadly force may be used to prevent or terminate what is reasonably regarded as an unlawful entry into or attack upon defender’s dwelling.

EXCEPTION (modern?):  Nondeadly force may not be used if a request to desist or refrain from the activity would suffice.

MODERN:  Ceballos (CA 1974) p. 846 (shotgun trap hooked to garage door): 

RULE:  One may be held criminally or civilly liable for setting up on his premises a deadly mechanical device that injures or kills another.  [POLICY:  Device without discretion; value of life and limb.]

HOLDING:  Despite wording in CA statute, “force” refers only to ordinary force.  One must have a reasonable fear of great bodily harm to use deadly force.  With a device, the character and manner of the burglary do not reasonably create fear of great bodily harm,as MOL, no fear of great bodily harm and no justification exception when mechanical device is used

MPC §3.06 (d) – Deadly force:  No justifiable use of deadly force UNLESS the actor believes that:

person is attempting to dispossess him of dwelling (no right);

-OR- arson, burglary, robbery, or other felonious theft or property distruction -AND-

Person has employed or threatened deadly force against or in actor’s presence; -OR-  

Use of other force would expose actor or another in actor’s presence to substantial danger of serious bodily harm.

Type of belief necessary:

a)
MOST:  
Honest -AND- reasonable belief;

b)
MPC:  Honest belief.  If honest belief is unreasonable _ manslaughter (reckless/negligent).

Defense of Other Property
Defending Possession _ Deadly force may never be used in defense of property.  Nondeadly force may be used to defend property in one’s possession from unlawful interference, but may not be used IF a request to desist or refrain from the activity would suffice.

Regaining Possession _ Force cannot be used to regain possession of property wrongfully taken unless the person using force is in immediate pursuit of the taker.

LAW ENFORCEMENT
Crime Prevention
RULE (nondeadly force):  Nondeadly force may be used to the extent that it reasonably appears necessary to prevent a felony or serious breach of the peace.

RULE (deadly force):  Deadly force may be used only to terminate or prevent a dangerous felony involving risk to human life.
Use of Force to Effectuate Arrest
By Police
RULE (nondeadly force):  Nondeadly force may be used by police officers if it reasonably appears necessary to effectuate an arrest.

RULE (deadly force):  Deadly force is reasonable ONLY IF:

It reasonably appears necessary to prevent a felon’s escape;

   -AND- the felon threatens death or serious bodily harm.

Therefore, before officer can use deadly force, the arrestee (1) must resist and (2) must threaten serious bodily harm (a) to officer (any crime) or (b) to others (escapee & dangerous felon).

   Garner (US 1985) p. 853 (civil rights action against officer shooting to kill 15-yr old with no weapon climbing fence):  

HOLDING:  TN statute authorizing “all necessary means” is unconstitutional (4th am search & seizure) as applied to this case where:

Officer did not believe burglar was dangerous felon with a weapon;

Burglar did not appear to be felon posing danger to officer or others.

B.
MPC §3.07 (2)(b):  Adopted this logic before Garner.

By Private Persons
RULE (nondeadly force):  A private person may use nondeadly force to make an arrest if:

Crime has in fact been committed 

-AND- the private person has reasonable grounds to believe person arrested committed it.

RULE (deadly force):  A private person may use deadly force ONLY IF the person harmed was actually guilty of the offense for which the arrest was made.

Hillsman (7th Cir. 1975) (funeral attendants shoot at DEA car after agent accidentally shoots innocent bystander; Ds’ assault on fed officer upheld – no justification or mistake defenses allowed):  RULE (citizen’s arrest):
The felony must have actually been committed (act at your own peril;

The felony must have been serious;

The felon can impose danger to others.


   c.
Resisting Arrest tc "c.
Resisting Arrest " \l 5
RULE (nondeadly force):  Nondeadly force may be used to resist an improper arrest EVEN IF a known officer is making that arrest.

RULE (deadly force):  Deadly force may be used ONLY IF the person does not know that the person arresting him is an officer.

CHOICE OF THE LESSER EVIL/NECESSITY
Necessity = A person is justified in the commission of a crime IF he reasonably believed the crime was necessary to avoid an imminent and greater injury that that involved in the crime.

COMPARE:

Self Defense – no lesser crime, but death for death!

Duress – 

“Imminent”:

Williams (Eng. 1971) p. 865 (homeless squatting in abandoned building during winter):  Not courts’ role, go to welfare agency.  Not imminent danger.

HYPO (mt climbers stranded in storm, break into cabin):  Danger here is imminent.


d)
Limitation – Death

i.
RULE:  Causing death of another person is never justified.

ii.
Q:  Is this right – or only duress?  [But there one can choose greater evil.]  Is it the rule in all the states?







e)
Limitation – Fault

RULE:  Necessity defense is not available if D is at fault in creating the situation requiring that he choose between two evils.

Common cases _ prison escape:

Unger (IL 1977) p. 860 (D walked off prison farm to avoid rape or death):

HOLDING:  D entitled to necessity instruction.  Lovercamp criteria are factors, not all required to make prima facie case of necessity:

Prisoner faced with specific threat of death, forcible sexual attack or substantial bodily injury in immediate future;

No time for complaint to authorities, or there is a history of futile complaints;

No time or opportunity to resort to courts;

No evidence of force or violence toward prison personnel or other innocents;

Prisoner immediately reports to the property authorities when he as attained position of safety.

Lopez (CA 1987) p. 864 (D called friend, who showed up with helicopter):  Both Ds made out prima facie case, let issue go to jury!  (Again, Lovercamp criteria only factors)

ROLE OF PUBLIC POLICY _ Lesser evil?:

Leno (MA 1993) p. 865 (statute requiring prescription to get hypodermic needles):

HOLDING:  Decision to require prescription reflects leg policy, therefore no justification as necessity.

MPC §3.02 (1)(c):  Justifiable defense unless leg policy states otherwise!

Hutchins (MA 1991) p. 866 (cultivating and ingesting marijuana to relieve sclerosis symptoms):

HOLDING:  Despite fact that D is using drug for medicinal purposes, greater evil is possessing marijuana.

DISSENT:  D is not giving it away; this use is not the “type of evil” leg contemplated.

Schoon (9th Cir. 1992) p. 871 (El Salvador protest in IRS office):

RULE:  Four factors to invoke necessity defense:

D was faced with a choice of evils and chose the lesser evil;

D acted to prevent imminent harm;

D reasonably anticipated a direct causal relationship between D’s conduct and the harm to be averted;

D had no legal alternatives to violating the law.

HOLDING:  Indirect civil disobedience as a matter of law cannot be sufficient to invoke necessity defense.  Ds’ actions not closely related enough to counteract harm. 

Bisbee Deportation Case (AZ WWI) p. 874 (mine workers deported during WWI by law enforcement agents!):  Really no other way to protect property rights of citizens?!

Dudley & Stephens p. 131 (cabin boy eaten):  Highest duty to sacrifice one’s life?  What if due process procedure was implemented to choose who would be sacrificed?

Holmes (PA 1842) p. 876 (sailors throw overboard all males w/out wives):  Sailors had duty to passengers.

MPC Hypo p. 877 (villager justified in diverting bursting dam waters towards one farmhouse to save whole village).

EUTHANASIA as choice of lesser evil?

Cruzan (US 1989) p. 881 (daughter on life support; parents as surrogates want hosp to discontinue life support):

RULE:  One has a fundamental right to refuse life support when one is competent.

RATIONALE:  History and tradition of informed consent; implicit is right to refuse treatment;

HOLDING:  State may choose standard to prove the choice of the competent person; MO statute requiring clear and convincing evidence of competent’s desire to end life support is constitutional.

People v. Kevorkian (MI 1994) p. 884 (D attacks indictment)

HOLDING:  MI statute prohibiting assisted suicide is constitutional;

RATIONALE:


Compelling state interest to make sure patient’s will prevails and to keep doctor as curer from becoming killer;

Different history and tradition;

Change in dr-pt relationship.

Vaco v. Quill & WA v. Glucksburg (US 1997) (not in book):

HOLDINGS:  NY and WA statutes prohibiting assisted suicide are constitutional;

RATIONALE:

No history or tradition of right to commit suicide;

Different dr. role; affirmative action of killing and slippery slope problem;

(Implicit concern _ unequal medical care, asst’d suicide would fall more unfairly on weak, vulnerable and poor).

   C.
PRINCIPLES OF EXCUSE _ Unlawful act, but we will excuse this D under excusable conditions that reasonable person could not avoid.

COMPARE:

Justification (prison escape):  Someone holds gun to Unger’s head and says “Escape” but he doesn’t want to.

DIFFERENCE:  With justification, outside threat is from the greater evil and D chooses a lesser evil; with excuse, threat is to do the crime of which D is convicted.

HYPO:  Mt walls with sheer drop on both sides, 2 drunks in road:

Felon holding gun to head orders driver to run over drunks:

   Justified?  No!  2 against 1 – not lesser evil [RULE:  Do not “weigh” the human lives.];

   Excused?  Yes (absent state statute excluding murder).

Driver alone, brakes go out:

   Justified?  No – still 2 against 1 [Don’t weigh the lives!];

   Excused?  No – no human threat making driver do anything.

Provocation:  Murder requires malice, but provocation knocks out element of malice aforethought and reduces murder to manslaughter;

Felony-Murder Rule:  Almieda & Redline rules that officer’s shooting a felon was a justified “good” act that could not be transferred into a “bad” act onto the surviving felon.

NOTE:  Officer’s killing innocent bystander is excused [theory?], not justified, this act can be transferred to surviving felon.

UNLESS:  Officer’s actions are so reckless that the officer is responsible for manslaughter.  [theory?]

i.
NOTE:  Surviving felon is still culpable for murder!  [theory?]

DURESS
RULE:  It is a defense to a crime that D reasonably believed that another person would imminently inflict death or great bodily harm upon him or a member of his family if he did not commit the crime.

EXCEPTION (many statutes):  Murder is never excusable.

Cf:  MPC§2.09:  No explicit exception for murder.

“Imminent”:  Toscano (NJ 1977) p. 896 (chiropractor falsified med reports when he and family were threatened):

RULE:  “Imminent” = apprehension of immediate harm.

Like Toscano: MPC §2.09: “use of” or “threat to use” unlawful force.

Cf:  “imminent” with self-defense means that the actual harm must be imminent, not just threatened.

Cf:  Fleming (p. 907) (Army officer court-martialed for propaganda):  Succumbing to threat not enough, soldier must “resist until brought to the last ditch” (esp when his junior officers were able to resist).

STANDARD:  “man of ordinary fortitude and courage would yield”

Cf:  MPC §2.09:  “person of reasonable firmness would have been able to resist”  [NOTE:  no explicit mention of “in D’s situation” – Q:  but treated this way anyway?]
NOTE:

Toscano also justified under necessity?  Under MPC §2.09 (4), yes!  Justification and excuse sometimes interchangeable.

HYPO – Toscano ordered to make bomb:

MPC:  No explicit exception for duress defense in case of murder (Would person of reasonable firmness been able to resist?).  Isues:

A)
Does D know bomb will be used?

B)
Does D know he is dealing with terrrorists?

C)
Should D be treated as conspirator?  (Let jury have a crack).

NJ statute:  Explicitly says that murder is never excusable.

Type of threat:

RULE:  There is no defense of excuse when threat is to property (e.g., threat of blackmail or financial ruin;

RATIONALE:  

   Not type of force contemplated (plus slippery slope);

   This is motive, not intent, not relevant to culpability.

   BUT it can come into play during sentencing!

COMMON LAW:  Threat must be one of death or serious bodily harm;

MPC:  Threat of unlawful force against the person
Mistaken threats:

COMMON LAW & MOST:  D must have a “well-grounded” fear of bodily harm.

MPC §2.09 (1):  D might have a defense to purposeful or knowing crime, but maybe not to crime of recklessness or negligence.

Role of jury:  Contento-Panchon (9th Cir 1984) p. 909 (Columbian taxi driver forced to swallow 129 cocaine balloons or have family killed):  HOLDING:  Judge should have let evidence of duress (threats, corrupt police, US first chance to contact authorities, consent to x-ray) go to jury!


Fault
MOST:  Where D voluntarily and knowingly joins a gang which he knew might pressure him into committing a crime, and if he was an active member when put under such pressure, no defense of duress;

MPC §2.09 (2):  No defense where D “recklessly” puts himself in situation where being subject to duress is probable.

INTOXICATION
RULE:  Intoxication of any substance (drugs, alcohol, medicine, etc.) may be raised as a defense whenever intoxication would negate one of the elements of the crime.

Voluntary v. Involuntary Intoxication:

RULE Voluntary Intoxication:  D may offer evidence of voluntary intoxication ONLY IF:

The crime requires purpose or knowledge (specific intent)-AND-

Intoxication prevented D from formulating the purpose or obtaining the knowledge.

RULE Involuntary Intoxication:  [Q: Duress?  Mental disorder?]

Was the intoxication voluntary or involuntary?

Kingston (Eng. 1994) p. 913 (Penn drugged boy, slipped drug into D’s coffee to entice him to sodomize boy for blackmail):  D is guilty despite being seemingly blameless.  His state goes to motive _ consider it at sentencing.

MPC §2.08:

Defense if not self-induced or is pathological _ will negate element of an offense.

If D can show same standard as mental illness _ lacking substantial capacity either to appreciate criminality or to conform conduct to the law;

Voluntary intoxication _ If offense is based on recklessness, unawareness of a risk is immaterial.

MIN:  Reject this provision of MPC and allow intoxication for crimes of recklessness.

SOME:  Even more restrictive than MPC.

Was the crime specific intent or general intent?:

Roberts (MI 1870) p. 917 (AWIK, voluntary drunkenness):  Specific intent crime, jury must be instructed on intoxication defense.

Hood (CA 1969) p. 918 (ADW on officer):  No mention of intent in ADW statute, general intent crime & no jury instruction on intoxication (despite fact that assault = intent to commit battery).

Stasio (NJ 1979) p. 922 (assault with intent to rob):  Ct refuses to look at linguistic “intent to rob” and uses ”drunken stupor” standard to determine if D is entitled to instruction.  If not, consider intoxication at sentencing.

NOTE:  Courts’ reluctance to allow voluntary intoxication in.

LATER:  Superceded by NJ code similar to MPC.

Cf:  Insanity:  Continuous, excessive drinking or drug use may bring on actual insanity (mental disorder) and thus D may be able to claim both an intoxication defense AND an insanity defense.

Constitutional issues:

RULE:  Cannot punish state of being drunk (void for vagueness, like vagrancy; inherently unfair).

MENTAL DISORDER
TIMING (D’s mental state):

Competency to stand trial _  AT TRIAL.

Legal TEST:  Does D understand nature of charges and can D participate with atty to prepare defense?

Use of insanity defense _  AT TIME OF OFFENSE

Competency to be executed _ AT SENTENCING/EXECUTION

a)
TEST:  Does D know why he is being executed?

RATIONALE of insanity defense _ At the time of the crime, D was so mentally ill as to be entitled to acquittal?

D could not comport to law;

Goal of punishment is blameworthiness and deterrence, neither of which are served by punishing D.

Formulations of insanity defense:

M’Naghten Rule (Engl. 1843) p. 932 (assassination of Robert Peel’s secretary)

RULE:  D is entitled to acquittal only if:

   D overcomes presumption of sanity;

   ii.
And at time of offense
   D had a defect of reason from disease of the mind that caused him to either:

   not understand the nature and quality of his actions -OR-

   if he did know, not know that his act would be wrong.

King v. Porter (Eng. 1933) p. 934 (application of M’Naghten):

   RULE:  M’Naghten requires mental defect or disease.

   HOLDING:  Mere excitability, passion, stupidity, obtuseness, lack of self control or impulsiveness is no basis for M’Naghten defense.

PROBLEMS:

This test goes only to cognitive capacity, not volitional capacity (addressed in MPC).

What does “wrong” mean?

Crenshaw (WA 1983) p. 937 (Muskovite killed allegedly adulterous wife):

i)
RULE:  “Wrong” _ what society thinks, not what individual D thinks.

ii)
HOLDING:  D concealed murder, experts said he know he was wrong legally and morally as per what society thinks, but not as to his own religion; D is culpable, no acquittal by reason of insanity.

Cameron (WA 1983) p. 941 (D stabbed mother in law 70 times and left her in bathtub after hearing voices):

i)
RULE:  
One who believes he is acting under direct command of God is still insane even if he knows the law of man prohibits the act;

ii)
RATIONALE:  Law of God trumps law of man (acknowledged exception even under M’Naghten).

Irresistible Impulse Test:  D is entitled to acquittal only if, because of mental illness, he was unable to control his actions or to conform his conduct to the law.  [Not much left to this theory.]

Durham “Product” test (J. Bazelon) (Movement in 1950s & 1960s):  D is entitled to an acquittal if:

D had a mental disease or defect, -AND-

   The crime was the product of his mental illness (i.e., crime would not have been committed but for the disease) [This is jury question].

ALI or MPC §4.01 Test & TREND _ D is entitled to acquittal if he had a mental disease or defect, and as a result, he lacked the substantial capacity to either:

Appreciate (not “know”) the criminality (not “wrongness”)of his conduct [cognitive prong]; -OR-

Conform his conduct to the requirements of the law [volitional prong].

NOTE:  Hinckley aftermath (just like Queen Victoria’s reaction to M’Naghten)_ 

STATES:  Many went back to M’Naghten test, including DC (overruling Bazelon’s Durham product test);

FED:  Also retreated from MPC  Lyons (5th Cir. 1984) p. 949 (drug addiction):

HOLDING:  Ct refused to apply MPC test to allow drug addict to claim he could not conform conduct to law.  Ct gets rid of volitional prong;  (but FED kept “appreciation of wrongfulness of act” from MPC)

RATIONALE:  No scientific evidence: (a) making addiction a mental illness; or (b) that mental illness has any effect on volition.

DISSENT:  D is not blameworthy if he cannot conform to law, so why punish him?

TREND:  Plead for lesser sentence instead of risking longer confinement in institution.

PROCEDURAL ISSUES:

Burden of Proof:

PRESUMPTION:  All Ds are sane;

RULE:  D has burden to make PFC as affirmative defense (usually through expert testimony), then prosecutor must prove sanity beyond a reasonable doubt.

When Defense May be Raised:

RULE:  “Not guilty” plea entered at arraignment does not constitute waiver of right to raise defense at later time.

Pretrial Psychiatric Exam:

RULE (if D does not raise defense):  D may refuse court-ordered psychiatric exam to determine competency to stand trial.

RULE (if D does raise defense):  D may not refuse to be examined by court-appointed psychiatrist to aid court in resolution of insanity plea.

POST ACQUITTAL ISSUES:

Length of Confinement _ RULE: Confinement in institution may exceed maximum period of incarceration for offense charged.

MOST:  D acquitted by reason of insanity may be committed to a mental institution until cured, even if length of commitment is longer than sentence proscribed for offense.

Instructing Jury on Consequences of Insanity Acquittal
FED & MOST:  Shannon v. US (US 1994) p. 935:  Confinement after trial is irrelevant to standard to be applied at time of offense by jury, no reason to instruct jurors on fact that D really won’t “go free” if acquitted by reason of insanity.

MIN:  Where commitment is mandatory, jury should be informed that D must be detained until determined that D is no longer mentally ill and dangerous.

DIMINISHED CAPACITY:

SOME:  Recognize defense of “diminished capacity” where D may assert that as a result of a mental defect short of insanity, he did not have mental state required for the crime charged.

MOST:  Defense only for specific intent crimes;

FEW:  Defense for general intent crimes also.
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ANDERSON (HAIRDREESSER WHO REFERRED WOMEN TO ABORTIONIST)





ABOR�TIONIST





OTHER REFERRER





OTHER REFERRER





OTHER REFERRER





OTHER REFERRER





OTHER REFERRER





OTHER BORROWER





OTHER BORROWER





OTHER BORROWER





OTHER BORROWER





OTHER BORROWER





Brown applies for FHA loans.  8 or more recipients of loans via Brown.  8 separate conspiracies BECAUSE borrowers have no knowledge of the others – 


SIGNIFICANCE 


no overt acts of the other 7 in Kotteakos’ trial.


Separate § of Limitations


No hearsay of the 7 others


Separate trials for all 8 (’s.


DON’T FORGET – KOTTEAKOS IS STILL GUILTY OF CONSPIRACY, BUT ONLY WITH BROWN.





WHEEL CONSPIRACIES CHART





US V. KOTTEAKOS





Anderson is referring women to the illegal abortionist.  Anderson is tied to other spokes of wheel because she KNEW doctor had to use other women to stay in business.  She didn’t have to know who they were.


SIGNIFICANCE


Knowledge of conspiracy’s scope is sufficient to rim the wheel – the referrers need not know each other or work directly together.





ANDERSON V. SUPERIOR COURT (CALIF)











NOTE – anderson may also be charged as accomplice to the abortionist


In most jurisdictions, Anderson can also be charged with the substantive crime of abortion due to accomplice theory of liability.
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Blumenthal v. United States (Supreme Court 1947) P 767 text








Conspiracy to sell whiskey at prohibited prices.  


Each ( was engaged in discrete stage of distribution process and did not know identity of other co-conspirators.  


However, they knew, and relied upon, fact that others would be involved at various stages of distribution.





HOLDING – Knowledge that chain cannot run without each link in the chain creates conspiracy liability.  Your work is dependent on everyone doing their job, therefore single conspiracy











Bruno (2nd circuit 1939) P 769 text


HAS BEEN MODIFIED BY MPC APPROACH, BORELLI AND TOWNSEND, BUT IS STILL MINORITY RULE.
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88 people charged with one conspiracy to import, sell, and possess narcotics.  Court found there was ONE conspiracy because each defendant knew he was working along chain of individuals engaged in scheme to distribute drugs.





SIGNIFICANCE – not so much knowledge of another retailer, but interdependence. – knowledge that middleman needs other retailers to survive.  Ergo, Stage 3 is a wheel conspiracy with stage 2 as the hub.AND Stage 4 is a wheel with 3 as hub.





Problem – one smuggler kills undercover agent, all Addicts are guilty.  That’s fucked.  Gets addressed in Borelli. THE WHOLE MESS IS A CONSPIRACY.
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Stage 1





Heroin sales operation.  


HOLDING – at the extremities (Stage 4) there is no longer a conspiracy with top stages.  Stage 4 is in a conspiracy with their own retailer (if elements are proven)  ADDICTS ARE NOT PART OF OVERALL CONSPIRACY.





RATIONALE – get rid of unfairness at extremities
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BORELLI – 769 TEXT (2ND CIRCUIT)
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Stage 3
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Townsend – 7th Circuit – page 771 Heroin, coke, marijuana distribution.  


HOLDING -	 Level three branches are SEPARATE CONSPIRACIES because branches are not interdependent, but rather in competition with each other.  Retailers are hubs of DISTINCT conspiracies and SPOKES OF middlemen (Stage 2 – see above)











