Property In Time—American Legal Thought
I.  Classic Texts of Property:  PM 13

Natural Rights Ideas: (formalism: property as natural and antecedent to government—a 

person-res theory)

1. Grotius  PM 13

a.  Property created through tacit consent by occupancy or through express agreement through by division

b.  Natural law—first occupation

Cicero—one would rather wish himself to enjoy the necessities of life than leave them for acquisition of another

Quintilan—unjust to take away anything possessed by such a right

2.  Locke  PM 15

a.  Property is created by mixing your labor with the thing

1)  God has given us property to enjoy, and should thus not be wasted (take only what you use)

2)  take only provided that there is enough for everyone else

b.  assumptions:

1)  labor is what gives land value

2)  land is not a finite resource

3)  justification of taking land away from Native Americans-Since they weren’t using land industriously for production

4)  his purpose is to give property owners (mercantilists) a link to the state of nature so that the state and throne cannot intervene

c.  Look to Hibbard article, PM 43, to find Lockeian throught as relating to pre-emption rights

3.  Kant/Hegel

a.  realize one’s will through property

Conventional Ideas: (property is a human creation, not natural.  Look at consequences.  Person-person theory)

1.  Bentham  PM 25

a.  property and law born together

b.  law gives us out expectation of the notion of property, not nature

c.  legislature has freedom to change property law, but should do so only by respecting expectations of the people (but it would still be just, b/c property is not a natural right)

2.  Marx  PM 27

a.  property is an artifact of human relationships

b.  property rules reflect the organization of production at that moment

3.  Holmes (as well as most realists)—see section on Realism

4.  Law and Economics (see L&E outline)

II.  The Victorian Orthodoxy

Legal Formalism:

1.  All adult male persons are juridically equal.  

a.  a formal vision of equality—they have the same right and duties as everyone else (purges status differences—in terms of race, rules must be race-neutral formally)

b.  move from concrete particularity to generalized concepts

next three factors part of a fundamental distinction between public and private:

2.  trying to reduce all liability to some volitional acts—redraw liability on private side as a willful act (act/omission disctinction)

3.  Suspicious of claims of public law (like an individual in that it must act within a certain sphere).  Two components in this power:

a.  the police power

--state does things for the health, safety, well-being of its populace

--look at Lochner decision—state should not make conditions safer for bakers

b.  regulate a business affected with a public interest

--in common law, carriers and hotel keepers

4.  the relationship between public law and private law
a.  private law comes first, state intervention that does not follow original social contract is impermissible

5.  make this legal regime recognizable through a process of a priori logical deduction so that judges don’t have to make the slightest discretionary choice

a.  Horowitz on the categorical mind

b.  judges thought they were keeping everything within boundaries, that they weren’t publicly active. 

A.  Horwitz, PM 89

distinction between the public and private sphere in the law matches the rise of the self-regulating market and the invisible hand.  

1.  legal architecture—creating a legal system of legal thought free from politics produced a structure of classification that sought to depoliticize law.  If you believe in one, you believe what follows— clear, distinct, bright-line classifications of legal phenomena

2.  Judicial role was to identify the existing legal category to which a dispute belonged

3.  shift to balancing in 20th century—change from viewing law as differences in kind to differences in degree. (introduction of “reasonableness”)

B.  Kalman, PM 93 and Langdell, PM 97

on Langdell:

1.  Langdell believed that, since law was scientific, it could be reduced to a few fundamental rules and principles (conceptualist—consistent with Darwin, postivism)

2.  This conceptualist vision inspired the First Restatement—based on the idea of increasing legal certainty by focusing on the “correct” rules and principles.

III.  The Pre-Realist Heterodoxy, PM 98

Legal Realism:

Realist Rebuttals to the 5 Formalist premises discussed above:

1.  Emphasize the collective over individuals—the group as the fundamental social unit (as opposed to the equal and autonomous formalist individual)

-Ely—both a social and individual side to property

Blurred distinction between public and private:

2.  An act of individual volition is actually coerced to some extent by prior social action (Hale)

3.  Categories of the public realm should be widened (police power, public interest)

4.  Putting public before private 

-Ely—property as people’s relations to others and not things

-Cohen

-Hohfeld—right/no-right distinction

5.  Realists move to question of degree and balancing

-Penn Coal v. Mahon (Holmes—regulation that goes too far is a taking)

6.  Social Control—can use the law to control the development of society, can change social behavior

-not all realists, like Holmes, agree with this

-L&E consideration of ex ante incentives aims to do this

A.  Holmes, PM 98 & 114

1.  There is a danger in confounding morality with law. 
2.  Dismissal of the notion that property is founded on the notion of natural rights (thus dismisses Kant and Hegel)—things are NOT absolute, but rather relativistic. 

3.  Judges should make decisions according to what the dominant social forces want. 
4.  Lochner, Bailey v. Alabama (Holmes upholds statute making it a criminal offense to leave sharecropping contracts because this is the way society is), Beck v. Bell (Holmes upholds statute mandating sterilization of institutionalized women).
5.  In this light (of relativism), police power can used for scary purposes: crisis of legitimacy.

B.  Ely, PM 117

1.  The essence of property is the relations among men arising out of their relations to things.  Property is not a thing but the rights which extend over a thing. 

2.  Property is an exclusive, not an absolute, right.  The social side of property is prevalent in eminent domain and taxation.
3.  Police power cannot be defined as limited in order for it to function.  The legislature has the right to put restraints and burdens on us to secure the prosperity of the State.  
C.  Singer, PM 120

1.  While the classical theorists asserted that it was possible to create a set of legal rules that would allow individuals great freedom to act in a self-interested manner without exposing them to harm inflicted by others, they have not paid attention to the problem of damne absque injuria, damage for which there no legal redress.  

2.  Modern theorists recognize that To the extent that others have legal liberties, one has no security.  Use duty synonymous with privilege.

3.  HOHFELD, PM 122—
a.  primary entitlements:

rights—claims, enforceable by state power, that others act in a certain manner in relation to the right-holder

privileges—permissions to act in a certain manner without being liable for damages to others and without others being able to summon state power to prevent those acts

b.  absence of such entitlements:

no-right—does not have the power to summon the aid of the state to alter or control behavior of others

duty—absence of permission to act in a certain manner.

CORRELATIVES:

right/duty

privilege/no-right

c.  Hohfeld wanted to distinguish rights (claims) and liberties (privilege).  Rights are nothing but duties on others. Just because one has a liberty to do an act does not mean that others have legal duties not to interfere with that act.

d.  Hohfeld saw his theory as a way for judges to make more policy and use discretion.
D.  INS v. Associated Press, PM 129

248 US 215 (1918)

Facts:
District Court enjoined INS from bribing AP employees for news and

for inducing AP employees to violated their by-laws, but did not enjoin

INS from copying news from bulletin boards and from early editions of 

AP newspapers and selling this, either bodily or after rewriting the story, 

to INS customers.

Issue:
Is there a property interest in the news?  How can this issue be

determined?

Holding: PITNEY, INS practices constitute unfair competition.  In regards to 

unfair competition, ‘tis true that each part is under a duty so to conduct

its own business as not to unnecessarily or unfairly injure another.

Sic utere.  The right to acquire property through honest labor ought to 

be protected.  Must consider the rights of the parties, and not the right 

of the public to have access to the news.  HOLMES, concurring: words 

in itself are not property, but the enterprise of news is.  D falsely takes 

credit, and this is the problem.  D should have to give credit where 

credit is due (how strong an infusion of fraud is necessary to turn a 

flavor into poison)

Dissent: BRANDEIS, The property of news is affected with a public interest. 

The P has no absolute right to protection.  While all of this is unfair, it is 

not for the court to decide, but rather for the legislature to decide.  

Courts are not equipped to make this decision.

ALT critique:

Pitney—a formalist (sic utere) that uses “unfair competition” (damnum absque) as well as “theft” in misrepresentation and also a labor theory (mixing labor and thus property) to justify creating a quasi-property right in the news and thus granting the injunction.  Pitney does not think he is making policy!

Holmes and Brandeis both take a more utilitarian approach.  Holmes recognizes that he can change the law to protect the incentives since property is a creation of law.  Brandeis also does not see a property right, but stresses a feasance/nonfeasance distinction between the court making policy and deferring to the legislature and also stating that not disclosing who actually wrote the news is not necessarily an action on the part of INS.  

--there is no law requiring acknowledgent in the sources of news—can’t give relief without making a new right—this right would be dangerous with all the public interest involved—anyway, the court is ill-equipped for dealing with this.  This is all on the nonfesas. Side and there is no need to aknowledge.

Menell would find that, since there is a market failure and bargaining is not likely to work, must turn to the government, which could either recognize a property interest or tax people for the news.  The news is a collective good.  

E.  Cook, PM 138

1.  After Pitney defined the right, he did not define how extensive the right is!  (this is Hohfeld’s critique—confusing rights and privileges and not defining how far they go).  

2.  Pitney DID actively define a right, and one must determine the results likely to follow from the recognition of such rights.

3.  Brandeis, too, does not recognize that either way a case is decided, the court is establishing what legal relations result from the state of facts in question.

IV.  Realist Property

A.  Kalman, PM 141

1.  Places legal realism within a broad trend in American thought. 

2.  Realists distrusted precedent, found it to be ambiguous and contradictory. 
3.  Proponents of judicial discretion (like summ. and declaratory judgment)
4.  Distrusted categories and classification, because these are false distinctions. 
5.  Acknowledges that the particularities of any one case will be enough to sway decision-makers more than set of rules. 
6.  By the end of realism, there is a relicance on statistics and quasi-scientific data, which ends this phase.

B.  Hale, PM 158

1.  Debunks non-feasance/feasance distinction in judicial context and applies it to economic relations.  The state has acted in creating markets.

2.  Rejects the idea of entitlement of individual rights and natural rights.
3.  Laissez-faire system is full of coercive restrictions of individual rights and actions.  People really choose between coercive structures.  
V.  Legal Process
(Concerned with what it says about common law reasoning and judicial review)
Process stands on the shoulders of realists too much without offering solutions—ERNST. 

A.  Peller, PM 169 

1.  Substance CANNOT be divorced from process.  Acknowledges that law and politics are mixed, but tries to contain this insight (court must justify its decisions according to neutral reasons, and if it could not, must defer to legislative choice)

2.  Peller tries to expose this as a centrist or even liberal tradition
3.  Guidelines for judges:
a.  reasoned elaboration—at minimum, judges have to give reasons for their decisions.  Want to see a bridge from the legal principle to the decision.
1)  against per curiam, vague, dogmatic decisions

2)  the consensual nature—idea that people will reach a consensus once they can reason it out (looking for the “maturation of collective thought”)
b.  neutral principles

1)  political questions cannot be resolved in adjudication b/c they cannot be reasoned through

4.  Theory of Legal Institutions (ways of matching particular problems with particular institutions)

a.  institutional settlement

b.  institutions should defer to the legislature or use power given to them by the legislature
c.  the job of the administrative agency is to find facts and develop technical expertise the leg. cannot. 
d.  “ought” to be accepted only if determined by a duly established procedure.
e.  process judge is supposed to consider social policy, but in an established way

f.  judicial review functions to create a counter-majoritarian difficult
B.  Hart and Sacks:

a.  troubled by the undemocratic nature of planning

b.  it’s okay to move from private-ordering to planning b/c ind. don’t have the tools to plan (zoning permissible as long as they are using expertise)
VI.  Great Society (1971)

Tedesco files complaint of trespass, state prosecutes this case for a criminal fine (written into the statute).

D contends that would be unconstitutional, b/c contradicts:

a.  const, 1st amendment

b.  supremacy clause, NLRA act, anti-pov. Provisions

c.  Griswold privacy

are migrant workers tenants or licensees?

Do they have the right to associations?

Why does Weintraub dwell on right to exclude?  Tedesco has a no-right to keep people off his land.  Judge can shape this right whichever way he wants!

Process theorists think that the leg. accurately plays out the aggregate values of groups, it is valid to make sure that groups are represented in the process.  Groups like migrant farmworkers!

Weintraub uses “great society lawyering” (representation reinforcement justification)

VII.  Look to Legal Process and Economic Critique of IWH on pages 100 of notes

