NOMOS AND NULLIFICATION: A COVERIAN VIEW OF
NEW YORK’S HABITUAL OFFENDER LAW, 1926 TO 1936

Caleb J. Stevens*

“We inhabit a nomos — a normative universe.”"

INTRODUCTION

In 1926, New York passed a habitual offender law that mandated life sentences
for a fourth felony conviction, regardless of severity. Called the Baumes Law,” af-
ter its principal author and advocate New York Senator Caleb Baumes, the law
remains one of the harshest habitual offender laws ever passed in the United
States. Until its amendment in 1936, the law launched an intense policy debate that
in many ways reflects the contemporary debate over Three Strikes legislation and
high U.S. incarceration rates.’

In 1994, California enacted a habitual offender law, popularly referred to as the
“Three Strikes and You’re Out” Law, which dovetailed with a period of emphasis
on the incapacitation of habitual offenders.* Several states passed similar laws that
punish recidivists with longer prison terms.” In Washington, a third conviction for
the “most serious offenses” listed in the law requires a life sentence without the
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1. Robert M. Cover, The Supreme Court 1982 Term, Forward: Nomos and Narrative, 97 HARV. L. REV. 4, 4
(1983).

2. Throughout this article the term “Baumes Law” refers to a series of habitual offender laws passed in 1926
upon the recommendation of the New York Crime Commission, also called the Baumes Commission or
Committee.

3. Victoria Nourse, Rethinking Crime Legislation: History and Harshness, 39 TULSA L. REV. 925, 930 (2013)
(“[Clontrary to widespread scholarly assumptions, today’s three strikes laws are not unprecedented. Between
1920 and 1945, laws mandating or permitting life imprisonment for repeat felonies (two, three, or four prior
offenses) were passed or operative in more than twenty states.”).

4. See Frank A. Zeigler & Rolando V. Del Carmen, Constitutional Issues Arising from “Three Strikes and
You're Out” Legislation, in THREE STRIKES AND YOU’RE OUT: VENGEANCE AS PUBLIC POLICY 3 (David Shichor
& Dale K. Sechrest eds., 1996).

5. E.g., Ark. Code Ann. § 5-4-501 (2016) (stating that a defendant convicted of “a serious felony involving
violence” who has previously been convicted of one or more “serious felonies involving violence” shall be
sentenced to imprisonment without parole for 40 to 80 years or life); Colo. Rev. Stat. Ann. § 18-1.3-801 (West
2016) (providing for a prison term three times the maximum of the presumptive range for a defendant previously
convicted of two felonies and four times the maximum of the presumptive range for a defendant previously
convicted of three felonies); Fla. Stat. Ann. § 775.084 (West 2016) (prescribing mandatory minimums for
defendants previously convicted of three violent felonies).
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possibility of parole.® Until its revision in 2012, the California Three Strikes Law
was one of the most severe, imposing an indeterminate sentence of twenty-five
years to life for defendants previously convicted of two or more felonies.” Even
with the Supreme Court decision in Ewing v. California upholding the California
Three Strikes Law against an Eighth Amendment challenge,® the policy debate
continues around current habitual offender laws and high incarceration rates.’
During the Progressive Era, a similar debate raged in New York and across the
U.S. over how to address the ‘habitual criminal problem.”'® New York answered
with passage of the Baumes Law — one of the harshest habitual offender statutes in
U.S. history.

This article discusses, through the lens of Robert Cover’s concept of nomos,
the nullification of the Baumes Law by juries, judges, and prosecutors in order
to mitigate its harshest application. Many of these criminal justice actors
repeatedly exhibited concern about imposing life sentences for four felony
convictions, especially for non-violent felonies such as minor property crimes.
Section I summarizes Robert Cover’s concept of nomos, discussing its rele-
vance to the rise and fall of the Baumes Law. Section II then provides a brief
historical backdrop to passage of the Baumes Law, highlighting the role of a
widely perceived crime wave, and the pseudo-scientific rationales for incapa-
citation and removal of certain persons from society. Section III discusses the
competing normative universes that characterized the fairly turbulent, brief
history of the Baumes Law.

I. RoBERT COVER’S NOMOS

Robert Cover’s 1983 article Nomos and Narrative sets forth a nuanced concep-
tion of legal pluralism centered on the nomos or normative universe. Cover’s
normative universe is inclusive of not only legal institutions and prescriptions in

6. Wash. Rev. Code Ann. § 9.94A.030(38)(a)(i) — (ii) (West 2018); see also John Clark, James Austin, & D.
Alan Henry, Three Strikes and You're Out: A Review of Legislation, NATIONAL INSTITUTE OF JUSTICE: RESEARCH
IN BRIEF (Sept. 1997).

7. Cal. Penal Code § 667 (West 2011). The law was revised in 2012.

8. Ewing v. California, 538 U.S. 11 (2003).

9. See JOHN PFAFF, LOCKED IN: THE TRUE CAUSES OF MASS INCARCERATION AND HOW TO ACHIEVE REAL
REFORM (2017); Andrea Roth, To End Mass Incarceration, Look Beyond ‘Non-Violent Drug Offenders’, L.A.
TIMES, July 24, 2015; see also Brown v. Plata, 563 U.S. 493 (2011) (holding that court-mandated population
limit for California’s state prisons was necessary to remedy the Eighth Amendment violation); Nancy J. King,
Barrock Lecture: Sentencing and Prior Convictions: The Past, the Future, and the End of the Prior-Conviction
Exception to Apprendi, 97 MARQ. L. REv. 523 (2014); Eric Helland & Alexander Tabarrok, Do Three Strikes
Deter? A Non-Parametric Estimation, 42 J. HUM. RESOURCES 309 (2007); Clark et al., supra note 6; EXECUTIVE
OFFICE OF THE PRESIDENT OF THE UNITED STATES, ECONOMIC PERSPECTIVES ON INCARCERATION AND THE
CRIMINAL JUSTICE SYSTEM (Apr. 2016) [hereinafter “Economic Perspectives”]; Ed. Board, California’s
Continuing Prison Crisis, N.Y. TIMES, Aug. 10, 2013, at SR10; Catherine L. Carpenter, Legislative Epidemics: A
Cautionary Tale of Criminal Laws that Have Swept the Country, 58 BUFFALO L. REV. 1 (2010).

10. Nourse, supra note 3, at 930 (“The politics of this first twentieth century generation of three strikes laws
was similar to that of later incarnations.”).
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well-known sources of law, such as statutes, regulations, and judicial deci-
sions, but also the narratives that inform how we interpret (or resist) prescrip-
tions and even inhabit and navigate legal institutions.'' Narrative is the “code
[] that relate[s] our normative system to our social constructions of reality and
to our visions of what the world might be.”'? Our narratives, or the stories we
tell ourselves about right and wrong, moral and immoral, inform our interpre-
tative commitments to prescriptions and legal institutions.'? Narrative is as
much about the ‘what might be’ as the ‘ought’ or ‘is.”'* In other words, how we
use language to tell ourselves and others particular stories over time in turn
give our prescriptions and legal institutions an ever-changing meaning.
Members of society, even jurors, prosecutors, or judges, can each hold differ-
ent commitments on how to interpret prescriptions and how legal institutions
should further those commitments."’

This is a more nuanced, richer conception of legal pluralism than the distinc-
tion between ‘law in the streets’ and ‘law on the books.’'® For that distinction
suggests a binary state, but Cover rightly realizes that narratives and interpre-
tative commitments can vary substantially, creating a plethora of diverse,
subtle, nuanced normative universes.!” The ‘law on the streets’ and the ‘law on
the books’ could coincide or diverge, but in either case a simplistic binary rela-
tionship masks a diversity of normative universes,'® even among those who
serve official government functions.

The diverse array of normative universes circulating even among government
officials often produces tension between vision and reality; between wanting a con-
troversial law, such as the Baumes Law, overturned but acknowledging the court’s
ruling as the law of the land. This tension in turn circles back to further develop,
refine, or confirm our narratives and interpretative commitments. With multitudi-
nous narratives and interpretative commitments swirling around in society and
governmental bodies, each constitutive of different, and potentially competing nor-
mative universes, what does this mean for laws and legal institutions? What does
this mean for law-making and the strength of legal institutions, even for social
fabrics?

For Cover, normative universes are both jurisgenetic, law creating, and juris-
pathic, law destroying. Law is created and destroyed continuously as different nor-
mative universes compete and coincide through civil society, public discourse,
social movements, and the legislative, judicial, and executive functions of

11. Cover, supra note 1, at 4-5.
12. Id. at 10.

13. Id.

14. Id. at 9-10.

15. Id.

16. Id. at 8-9.

17. Id.

18. Id.
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government. In some instances, the normative universes are so incompatible they
give rise to efforts within or outside the law and legal institutions through jury nul-
lification, judicial resistance, prosecutorial discretion, even civil disobedience,
and, in extreme cases, internal armed conflict. Although in Nomos and Narrative
Cover does not discuss the role of judges, prosecutors, and juries in criminal law
enforcement,' each of these actors deploy strategies for obstructing normative uni-
verses in conflict with their own. As we shall see, each exploited these strategies to
mitigate the potential harshness of the Baumes Law.

Indeed, just as narratives and interpretive commitments constitutive of norma-
tive universes are jurisgenerative, normative universes can also be jurispathic. The
creation of legal meaning through multiple, often competing narratives and inter-
pretative commitments is inherently violent: “the jurisgenerative principle by
which legal meaning proliferates in all communities never exists in isolation from
violence.”” That is, a normative universe can destroy legal meaning and other
competing normative universes. Courts, and the judicial exercise of power, are
characteristically jurispathic as their primary function is to impose order, precedent
or hierarchy to competing laws—even to competing normative universes.>' Courts
are the corrective to the problem of too much law, or unclear law.

However, Cover does not appear to consider the role played by discretion em-
bedded in the enforcement of prescriptions or in legal institutions.*” That is, pre-
cepts and institutions that permit discretion create openings for some normative
universes to destroy others—to create new law and destroy legal meaning, and
thereby alter the very trajectory of the law. Although judicial philosophies and doc-
trines of statutory interpretation are designed to impose strict conceptual clarity on
the judicial exercise of discretion, discretion is part and parcel of the judicial func-
tion. We may also think of discretion as that very judicial word — judgment.
Judgment is the amorphous reliance on intelligence, practicality, experience, or
wisdom to ‘make the right call.” When a judge on the Second Circuit Court of
Appeals, Justice Sotomayor said, “I would hope that a wise Latina woman with the
richness of her experiences would more often than not reach a better conclusion
than a white male who hasn’t lived that life,”* implicitly acknowledging the real-
ity of judicial discretion and the inevitable insertion of competing normative uni-
verses in judicial decision making — for better or worse.

19. Cf. ROBERT COVER, JUSTICE ACCUSED: ANTISLAVERY AND THE JUDICIAL PROCESS 6 (1975) (discussing
the role of anti-slavery judges in enforcing the Fugitive Slave Act in the antebellum United States).

20. Cover, supranote 1, at 40.

21. Id. at 40-41.

22. Although Cover does not explicitly discuss discretion in his work, many others have addressed the role of
discretion in the rule of law. The most well-known is perhaps Friedrich Hayek in The Constitution of Liberty, for
whom discretion in administrative and judicial institutions poses a significant challenge to the rule of law. F.A.
HAYEK, THE CONSTITUTION OF LIBERTY: THE DEFINITIVE EDITION 212 (2011).

23. Charlie Savage, A Judge’s View of Judging Is on the Record, N.Y. TIMES, May 14,2009, at A21.
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Yet the existence of judicial discretion often produces discomfort.** This dis-
comfort with judicial discretion is captured by Justice Scalia declaiming that con-
sistency and logic are the “only thing[s] that prevent [the Supreme Court] from
being some sort of nine-headed Caesar, giving thumbs-up or thumbs-down to
whatever outcome, case by case, suits or offends its collective fancy.”* In a sense,
the supposed evil of judicial discretion was as much a target of early Twentieth
Century habitual offender laws as the habitual offenders themselves.*® As a con-
temporary jurist opined, “[a]long with our ingenious belief in the efficacy of laws
exists a pervasive lack of confidence in Law — a popular distrust of courts, judges
and judicial institutions generally.”’

In place of judicial discretion and judgment on a case-by-case basis came habit-
ual offender laws that “virtually made justified leniency impossible.”* The
Baumes Law attempted to foreclose judicial, prosecutorial and even jury discretion
and in doing so prevent the perceived obstruction wrought by normative universes
in opposition to life sentences for non-violent crimes. But other potential open-
ings remained, such as the plea bargain, jury nullification, and judicial discre-
tion to interpret the law’s application. Indeed, as we shall see, prosecutors,
judges, and juries attempted to nullify the harshest application of the Baumes
Law.?

II. HaBITUAL OFFENDER LAWS IN THE PROGRESSIVE ERA

This section will provide an overview of the Baumes Law. It will then discuss
other habitual offender laws passed at the beginning of the Twentieth Century that
inspired, or were inspired by, the Baumes Law, as well habitual offender laws
passed in the Nineteenth Century, most notably Illinois’ Habitual Criminal Act.
Finally, the section will discuss how a perceived crime wave, urbanization, and
improvements in identification technology provided the motive and means for

24. See, e.g., HAYEK, supra note 22, at 320, 463 (arguing against discretion, as distinct from judicial
discretion in interpreting laws, in order to limit the arbitrariness and pernicious coercive powers of the
government).

25. Dickerson v. United States, 530 U.S. 428, 455 (2000) (Scalia, J., dissenting).

26. Newman Levy, Judges and the Legislature, 19 J. CRIM. L. & CRIMINOLOGY 557, 559 (1929).

27. Id. at 557.

28. Id. at 559.

29. See discussion infra Section III.A.2. Nullification is the refusal to enforce a law because of a personal
sense of justice, a power vested in juries that is considered a cherished aspect of the Anglo-American legal
tradition. See United States v. Moylan, 417 F.2d 1002, 1006 (4th Cir. 1969) (“We recognize, as appellants urge,
the undisputed power of the jury to acquit, even if its verdict is contrary to the law as given by the judge and
contrary to the evidence. This is a power that must exist as long as we adhere to the general verdict in criminal
cases, for the courts cannot search the minds of the jurors to find the basis upon which they judge. If the jury feels
that the law under which the defendant is accused is unjust, or that exigent circumstances justified the actions of
the accused, or for any reason which appeals to their logic or passion, the jury has the power to acquit, and the
courts must abide by that decision.”). Nullification may become a prominent feature of criminal law when the
law mandates harsh punishments. See, e.g., Michael Tory, The Mostly Unintended Effects of Mandatory
Penalties: Two Centuries of Consistent Findings, 38 CRIME & JUSTICE 65 (2009).
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the explosion of habitual offender laws across the U.S. during the Progressive
Era.

A. The Baumes Law and Early Habitual Offender Laws

The Baumes Law actually refers to four separate laws passed in 1926 that
amended the New York Penal Law in relation to habitual offenders.*® Section
1941, originally enacted in 1920, required, upon a second felony conviction, a min-
imum sentence at the maximum authorized under the prior felony for which the de-
fendant was convicted and a maximum sentence at twice the maximum authorized
under the prior felony.*' Section 1942 is perhaps the most infamous part of the
Baumes Law; it mandated life imprisonment for a defendant’s fourth felony con-
viction, regardless of the type of felony at issue.*> Further, prosecutors were
required to seek life sentences if aware of a prior felony conviction. Section
1943 stated that “[i]f at any time, either after sentence or conviction” the district
attorney becomes aware of prior convictions mandating an enhanced sentence
under sections 1941 or 1942 it “shall be the duty of the district attorney . . . to
file an information accusing [the convicted defendant] of such previous convic-
tions.”* As discussed below, the Baumes Law prohibited plea bargains to non-
felony offenses or agreements to not include prior felonies.** Finally, section
1944 stated that the commission of a felony while armed with a pistol required a
minimum five year sentence with a maximum of ten years.”> Upon a second con-
viction for carrying a pistol during the course of a felony the mandatory mini-
mum increased to ten years and the maximum to fifteen years. Upon a third
conviction the minimum increased to fifteen years and the maximum to twenty-
five years, and upon a fourth conviction the minimum increased to twenty-five
years and the maximum to life imprisonment.*®

Prior to the Baumes Law, between 1900 and 1920 four laws were passed in New
York to address habitual offenders, each law evidencing a progression towards
incapacitation that culminated in the severe 1926 Baumes Law.”” The 1907 law,
the law which the Baumes Law amended, required life imprisonment for fourth
offenders but permitted parole after serving a sentence equal to the maximum
penalty for the fourth felony, without enhancements, minus time for good

30. See People v. Gowasky, 155 N.E. 737, 742 (N.Y. 1927).

31. N.Y. Penal Law § 1941, quoted in New York State Crime Commission, Habitual Offender and Pistol
Acts, in 6 The Reference Shelf: The Baumes Laws 65-66 (Julia E. Johnson ed., 1929) [hereinafter Habitual
Offender].

32. N.Y. Penal Law § 1942, quoted in Habitual Offender, supra note 31, at 66.

33. N.Y. Penal Law § 1943, quoted in Habitual Offender, supra note 31, at 66.

34. See Gowasky, 155 N.E. at 737; see also Dodd v. Martin, 162 N.E. 293,293 (N.Y. 1928).

35. N.Y. Penal Law § 1944, quoted in Habitual Offender, supra note 31, at 67.

36. Id.

37. Mabel A. Elliot, CONFLICTING PENAL THEORIES IN STATUTORY CRIMINAL LAW 193-95 (1931).
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conduct.”® A 1914 law authorized immediate warrantless arrest of a person deemed
a habitual offender if found carrying a dangerous weapon or in “any place or situa-
tion giving reasonable grounds for believing he is intending or waiting opportunity
to commit some crime.”” An additional law passed in 1914 provided that “persons
adjudged habitual criminals shall at all times be liable to search and examination
by any magistrate, sheriff, constable, or other officer with or without warrant.”*
Finally, in 1920 the New York Legislature passed a law stating:

If a subsequent crime is such that upon the first conviction the offender would
be punished by any term less than natural life, then such a person must be sen-
tenced to a term not less than the longest term nor more than twice the longest
term prescribed upon the first conviction.*!

As with other state laws modeled on the Baumes Law, prior convictions had to
be alleged and a jury had to determine that indeed the defendant was the same per-
son identified in the prior conviction records.*?

In the Nineteenth Century, some states enacted laws that required mandatory
sentences for prior convictions,* but such laws were rare.* Illinois was an excep-
tion, having passed the Habitual Criminal Act in 1883. The Act provided that a de-
fendant twice convicted of certain felonies received a mandatory minimum at the
maximum sentence authorized under the prior felony for which the defendant was
convicted. Defendants thrice convicted of certain felonies received a fifteen-year
mandatory minimum. The Habitual Criminal Act stated:

[W]henever any person having been convicted of either of the crimes of bur-
glary, grand larceny, horse-stealing, robbery, forgery, or counterfeiting, shall
thereafter be convicted of any one of such crimes, committed after such first
conviction, the punishment shall be imprisonment in the penitentiary for the

38. Seeid.

39. Id. at 194.

40. Id. at 194-95.

41. Habitual Offender, supra note 31, at 66.

42. See Habitual Offender, supra note 31, at 67; see also Sam Elson, Note, Habitual Criminal Acts and the Ex
Post Facto Clause, 14 WASH. U. L. REv. 414, 421 (1929).

43. Mass. Gen. Laws ch. 176, § 5 (1818), cited in P.M., Attempts to Combat the Habitual Criminal, 80 U. PA.
L. REV. 565, 566 (1932) (requiring thirty days solitary confinement and an additional seven years imprisonment
for second conviction and life imprisonment for third conviction); see also State v. Smith, 42 S.C.L. 460, 460 (2
Rich. 1832) (involving a horse stealing statute that requires whipping upon the first conviction and upon a second
conviction the defendant is sentenced to death without benefit of clergy); State v. Freeman, 27 Vt. 523, 523
(1855) (involving the Liquor Act of 1852 that authorized an increased sentence for prior convictions for violating
the Act); Graham v. West Virginia, 224 U.S. 616, 621, 631 (1912) (upholding against a Due Process, Equal
Protection, Privileges and Immunities, Double Jeopardy, and Eighth Amendment challenge a West Virginia law
originally passed in 1849 that mandated life imprisonment for defendants with two or more prior convictions).
See generally Note, Constitutionality and Mandatory Nature of the Baumes Laws, 3 ST. JOHN’S L. REv. 135
(1928).

44. Jerome Hill, Committee on Survey of Crime, Criminal Law, and Criminal Procedure, 29 AM. INST. CRIM.
L. & CRIMINOLOGY 562, 575 (1938); see The Baumes Bills: A Beginning in the Reorganization of Criminal
Procedure in New York,26 CoLUM. L. REV. 752, 752 (1926).
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full term provided by law . . . and [if] convicted of any of said crimes, commit-
ted after said second conviction, the punishment shall be imprisonment in the
penitentiary for a period not less than fifteen years.*

By committing one of the six enumerated felonies, a defendant triggered the
Habitual Criminal Act. The Habitual Criminal Act was not as severe as the later
habitual offender laws of other states that imposed a life sentence.*® Although the
Habitual Criminal Act permitted a life sentence depending upon the convicted
crime, it only required a fifteen-year sentence for the third felony conviction.*’
However, original versions of the law imposed a life sentence for three felony con-
victions; more severe than the Baumes Law four decades later. The Habitual
Criminal Act, then Bill 310, as originally introduced on March 7, 1883 by Senator
Kirk read, “after said second conviction, the punishment shall be imprisonment in
the penitentiary for /ife . . . .”*® The Bill was amended after its second reading in
the Senate to require only a fifteen-year minimum for three felony convictions.*

Members of the Illinois bar around the time of the Habitual Criminal Act’s pas-
sage voiced support for a habitual offender law that incorporated the rehabilitative
theory of punishment. A speaker addressing the Illinois State Bar Association in
1884 touted Illinois’ commitment to rehabilitation:

It may, indeed, be doubted, whether any other code of criminal law can be
found, that is more admirable than our own, in the happy adjustment of all
penalties in proportion to the nature of the offense, and in its humane provi-
sions, which tend to the reformation of persons who shall be convicted of
crime.”

In January 1883, a few months before the introduction of Bill 310, the Illinois
State Bar Association at their annual meeting in Springfield adopted a resolution
calling for a law that distinguishes between “criminals who are such without delib-
erate intent to enter or continue upon a criminal career for a livelihood or business,
and those who commit crime as a regular business or profession . . . .”" In other
words, the members of the Bar Association supported a habitual offender law,
mandating sentences that differentiate between repeat offenders and first offenders.
The resolution refers to concerns about “the welfare of the community and the
impartial administration of justice.”* This was not the first time the idea of a habit-
ual offender law had been raised by Illinois lawyers. An 1882 article in the

45. Habitual Criminal Act, 1883 Ill. Laws 76.

46. Elliot, supra note 37, at 188.

47. Habitual Criminal Act, 1883 I1l. Laws 76; see People v. Parker, 190 N.E. 358, 358 (Ill. 1934) (invalidating
a life sentence under the Habitual Criminal Act for larceny of a motor vehicle).

48. 337].S.795 (1ll. 1883) (emphasis added).

49. Id.

50. E.B. Green, The Arrest, Detention, Trial, Conviction, and Punishment of Criminals, Read Before the
Illinois State Bar Association (Jan. 3, 1884), in Proceedings of the Illinois State Bar Association 67, 75 (1884).

51. ILLINOIS STATE BAR ASSOCIATION, PROCEEDINGS OF THE ILLINOIS STATE BAR ASSOCIATION 40 (1883).

52. Id. at 40.
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Chicago Legal News, a publication containing articles written by Illinois attorneys,
mentioned a bill in the French Parliament addressing habitual offenders.>® The
author proposed a similar measure for Illinois, arguing ‘“such persons [habitual
offenders] seldom if ever reform, and when they are released from imprisonment,
which is usually short, they return to their ‘profession’ with increased desperation
and wickedness.”>*

Illinois supporters of mandatory sentences for habitual offenders pointed to the
lack of effective action by prosecutors, with many offenders going free due to plea
bargaining or lack of follow-up by prosecutors. Then as now, prosecutors enjoyed
substantial discretion. Cook County State’s Attorney John J. Healey estimated that
70% of the law enforcement conditions in Chicago were attributable to the State’s
Attorney.” The District Attorney in New York City had a similarly dominant posi-
tion.® As Arthur Train, a former New York Assistant District Attorney, put it,
“[p]robably there is no public official in Christendom wielding an immediate
authority over a greater number of human beings than the public prosecutors of
New York[] [and] Chicago . ...""’

Yet, evidence suggests that the Cook County State’s Attorney generally failed to
enforce the Habitual Criminal Act. Almost from the Act’s inception commentators
lamented the lack of enforcement.’® Prosecutions under the Habitual Criminal Act
were sporadic. Between October 1, 1886 and 1888, Joliet prison received one pris-
oner convicted under the Act, and from December 1, 1883 to 1888 Joliet prison
received only twenty-six prisoners convicted under the Act.®® Of the twenty-six
prisoners, three were sentenced for ten years, one for fourteen years, one for seven-
teen years, one for twenty-one years, and twenty for twenty years.®’ A member of
the Illinois State Bar Association at the annual meeting in 1888, after citing the
above statistics, exclaimed in exacerbation, “Now doesn’t it look a little as if that
law had fallen into . . . ‘innocuous desuetude’? The ‘habituals’ have certainly not
all left Illinois, or even Cook County.”® No surprise then that the Chicago Tribune
in 1929 thought it newsworthy to note the State’s Attorney’s attempt to enforce the
“seldom used habitual criminal act . . . .”®

53. H.B.H., Habitual Criminals, 15 CHI. LEGAL NEWS 133, 133 (Dec. 30, 1882).

54. Id.

55. RAYMOND MOLEY, POLITICS AND CRIMINAL PROSECUTION 52 (1929)

56. See Arthur Train, FROM THE DISTRICT ATTORNEY’S OFFICE: A POPULAR ACCOUNT OF CRIMINAL JUSTICE
119 (1939) (“The power of a prosecutor, particularly in a large city, is so vast that unconsciously he all too often
comes to regard himself as a sort of alcalde, who dispenses justice as a favor and not as a right belonging to the
citizen who demands it.”).

57. Id. at 120.

58. See R.W. McClaughry, Crimes and Criminals, Address Before the Illinois State Bar Association (Jan. 10,
1888), in Proceedings of the Illinois State Bar Association 70 (1888).

59. Id.

60. Id.

61. Id.

62. Id.

63. See Elliott, supra note 37, at 188 (citing CHI. TRIB., Mar. 11, 1929, at 22) (emphasis added).
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Criminal identification was a barrier, even for prosecutors willing to enforce the
Act. Criminal identification before the advent of fingerprinting was an impediment
to effective prosecutions.** In an attempt to improve enforcement, the 1889 “Act
for the identification of habitual criminals” (“Identification Act”) required the war-
den of every prison to keep a register containing a photograph and “the description
of every person committed to such prison under a sentence for a felony, and also
the criminal history of every such person so committed.”®

Even with passage of the Identification Act, there were few prosecutors to keep
up with the significant felony case load. In 1926 13,117 felony cases entered Cook
County courts.®® The Cook County State’s Attorney’s Office had 70 assistant pros-
ecutors, a ratio of one prosecutor for every 187 felony cases in 1926.°7 Of the
13,117 felony cases in Cook County in 1926, approximately 58% were for robbery,
burglary, forgery, and larceny, all offenses that could potentially trigger the
Habitual Criminal Act.®® Unlike the Baumes Law, the Habitual Criminal Act did
not prohibit prosecutors from negotiating plea bargains for lesser offenses, even if
the Act otherwise applied to the felony charged. In general, Illinois prosecutors
routinely entered into plea bargains for lesser offenses.”” Cook County prosecutors
may have foregone the clumsy data retrieval process under the Habitual Criminal
Act in order to speedily dispose of cases.” This practice was also common in New
York prior to passage of the Baumes Law, which prohibited plea bargains to lesser
offenses to avoid enhanced sentences for prior felonies.”!

Although the Illinois Habitual Criminal Act was one of the first habitual of-
fender laws in the Progressive Era, the number of states with habitual offender
laws increased between 1880 and 1930.7% In a 1931 study of the criminal laws of

64. SIMON A. COLE, SUSPECT IDENTITIES: A HISTORY OF FINGERPRINTING AND CRIMINAL IDENTIFICATION 217
(2001).

65. 1889 11l. Laws 112.

66. I11. Ass’n for Criminal Justice, ILLINOIS CRIME SURVEY 55 (1929) [hereinafter ILLINOIS CRIME SURVEY].
The Illinois Crime Survey was composed of several committees consisting of prominent criminal law experts,
such as Raymond Moley, and was published by the Illinois Association for Criminal Justice in conjunction with
the Chicago Crime Commission.

67. Id. at 289.

68. Id. at 59.

69. See Tom Pettey, Blames City Halls for Big Part of Crime: Expert Sees Tribune Clean Up Chicago, CHL.
TRIB., Mar. 11, 1929, at 1, PROQUEST HISTORICAL NEWSPAPERS: CHICAGO TRIBUNE Doc. No. 181010452.

70. Cf. Henry Barrett Chamberlin, The Proposed lllinois Bureau of Criminal Records and Statistics, 12 J. AM.
INST. CRIM. L. & CRIMINOLOGY 518, 522 (1921-1922) (suggesting that State’s Attorneys did not forward the
criminal records of defendants to the state prisons as required by the Probation Act). If prosecutors did not fully
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thirteen states Mabel Elliot found that twelve of the states passed habitual offender
statutes between 1880 and 1930.”* However, the states were not uniformly com-
mitted to severely punishing habitual offenders, for Ohio in 1902 repealed an 1885
law that imposed life imprisonment with the possibility of parole for two felony
convictions.”™

In 1912, the Supreme Court addressed the constitutionality of habitual offender
laws in Graham v. West Virginia.” In upholding the laws, the Court quoted the his-
toric roots of these laws:

The propriety of inflicting severer punishment upon old offenders has long
been recognized in this country and in England . . . . Statutes providing for
such increased punishment were enacted in Virginia and New York as early as
1796 and in Massachusetts in 1804; and there have been numerous acts of
similar import in many states.”®

The Graham decision paved the way for passage of the Baumes Law, which
was modeled on the West Virginia law upheld in Graham.”’

Other states in turn were inspired by the Baumes Law. By 1930, 23 states
enacted laws inspired or modelled off the Baumes Law, among them were
California, Kansas, New Jersey, Oregon, Vermont, Michigan, North Dakota,”
South Dakota, and Minnesota.”” Kansas’ law imposed a life sentence upon a third
felony conviction (even harsher than New York’s law). In a kind of jurisdictional
competition, Kansas lawmakers argued that imposing the harshest habitual of-
fender law would lower incarceration rates because recidivists would leave Kansas
for other states with less severe habitual offender laws.* Shortly after passage of
the Baumes Law, the New Jersey Governor voiced support, stating he would ask
the legislature to pass a similar law and include the request in his annual message
to the legislature.®’
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B. Factors Influencing Passage of Habitual Offender Laws: Crime Wave,
Urbanization, and Identification Technology

One reasonable question is why habitual offender laws became so widespread
during the Progressive Era? Part of the answer lies in the widespread perception of
a crime wave, combined with improvements in technology that permitted effective
enforcement. In the 1920s, Americans widely perceived themselves to be in the
midst of a severe crime wave.* Increases in crime during this period were linked,
in part, to Prohibition — the criminalization of the manufacture, sale, or transport
of alcoholic beverages under the Eighteen Amendment to the U.S. Constitution.®
A regression analysis of Chicago homicide data found that total homicide rates
increased by 21% during Prohibition, with non-alcohol related homicides increas-
ing by 11%.** Crime statistics from the period also support contemporary percep-
tions of a crime wave. Between 1900 and 1925, the homicide rate in the U.S.
increased by 50%, with particularly large increases in major cities, such as
Chicago and New York.*> However, a study comparing crime data from the
Cleveland Crime Survey with the frequency of news reports on crime found signif-
icant over reporting of crime, suggesting that perceptions of a crime wave did not
match reality.*®

Contemporaries did not view the crime wave as driven by organized crime or
intra-community violence in ethnic and racial minority communities in urban
areas. Rather, the real concern was the surge in robberies and robbery-homicides
targeting small businesses and citizens in middle and upper-class neighborhoods,
amidst growing urban populations.®” Meanwhile, high profile trials in the 1920s
contributed to the growing concern that urban crime was out of control. In 1920,
anarchists bombed Wall Street, killing thirty-eight people.® A few days prior,
anarchists Nicola Sacco and Bartolomeo Vanzetti had been indicated for murder,
which would become a trial closely watched by the public.* Then in 1924 Nathan
Leopold and Richard Loeb were tried in Chicago for the murder of an upper-class
child.”® A prominent reformer captured the panicked mood of the public and
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policymakers: “Unless something is done, and done soon, to check the rising tide
of crime the very foundation of the country itself is threatened.”"

As the urban population grew, crime in urban areas, where most crime occurred,
was increasingly seen as caused by a small group of ‘habitual criminals.’®* These
habitual criminals were considered by some as innately predisposed to a life of
crime and thus biologically inferior. Pseudo-science, such as phrenology and crani-
ology, was deployed to diagnose and cure the problem of habitual criminality.”* In
1891 “instinctive criminals,” some argued, were clearly identifiable by their “ill-
shaped heads,” “assymetrical [sic] faces,” “ill-developed bodies,” among other
physical characteristics.”* Sixteen states passed laws permitting sterilization of ha-
bitual criminals.”> These laws were not struck down by the U.S. Supreme Court
until 1942 in Skinner v. Oklahoma.*®

Contemporaneous with the policy debate on how the criminal justice system
should deal with recidivists was the eugenics movement. Strikingly similar lan-
guage was used to describe both the habitual criminal and the perceived problem
of ‘mental defectives’ and other ‘undesirables.’” Indeed, just as habitual offender
laws were intended to separate undesirables from the body politic, even perma-
nently in the case of life sentences, eugenics laws were designed to permanently
remove undesirable genetics from future generations of political society.”® Chief
Justice Harry Olson of the Chicago Municipal Court, in establishing a eugenic
criminology clinic, argued that 2% of the American population committed crimes
and 2% were mentally defective, implying the two groups were one in the same.”
In Buck v. Bell, U.S. Supreme Justice Oliver Wendell Holmes, writing for a majority
of the Court upholding Virginia’s sterilization laws, argued that the same logic which
permits the death penalty in the interest of the public welfare also permits sterilization
to “prevent those who are manifestly unfit from continuing their kind.”'®

Although eugenics laws were more extreme than the contemporaneously enacted
habitual offender laws, they nonetheless shared an eerily similar logic. Perhaps the
clearest articulation of the conceptual similitude between habitual offender laws
and eugenics laws is found in a 1934 letter from former New York Senator William
Love to the New York Times editor, when both types of laws were waning. The
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letter proposed a “Devil’s Island prison” in New York for “chronic criminals”
because “[c]rime is as contagious as disease and should be treated accordingly.”""!

Throughout the life of the Baumes Law, conferences and policy debates were
held around the country. One in Buffalo, New York was titled the Race Betterment
Conference.'™ At the Conference, speakers urged the use of scientific knowledge
to “enforce eugenic measures for the morons, criminals and the other incompetent”
persons.'” Similarly, a conference of judges and prosecutors in Pennsylvania
endorsed the view that criminals should be “permanently removed as a menace to
society.”'® During vigorous debate after the passage of the Baumes Law, the New
York City Police Commissioner went as far as to recommend a Commission for
Ostracism, which would review cases of habitual offenders and if appropriate ban-
ish them from New York City for a term of years or life.'”

Several major cities also established Crime Commissions and conducted crime
surveys with an eye towards reform of the criminal justice system in order to com-
bat the crime wave.'? Reform efforts tended to focus on low conviction rates,'"’
which were blamed on plea bargaining, judicial discretion in sentencing, and
juries.'” The respected criminal justice expert Raymond Moley argued that plea
bargaining to lesser offenses was “one of the most pernicious and principal causes
of crime.”'® With respect to the commonality of plea bargains, he considered New
York “the worst city in America and Brooklyn [ ] worse than Chicago.”'"’
Statistics from the period show that in Chicago only 20% of felony cases were suc-
cessfully prosecuted.'! In New York the figure was 21%.''? Judges and
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prosecutors were held primarily responsible, although others blamed delays in ev-
ery phase of the criminal justice process.'"* In Chicago in the mid-1920s judges
dismissed charges in 24% of felony cases and prosecutors dropped 38% of felony
cases before trial.''* Similar rates applied to New York, where 58% of felony cases
were dismissed or discharged prior to a grand jury.'” Further, in the 1920s juries
regularly engaged in jury nullification to obstruct enforcement of prohibition
laws.''®

This was the environment in which the Baumes Law, and other similar legisla-
tion, was born. Senator Baumes, and the New York Crime Commission which he
chaired, described the apparent dysfunction:

[W]e found that one of the gravest aspects of the problem was that so many
known criminals escaped justice. They were often able to walk out of court
free in spite of the fact that everyone knew they were guilty. That was because
there were so many loopholes in the law. Why, a prisoner who was known
absolutely to be guilty had twenty chances of escaping punishment, through
one trick or another, to one chance of being convicted.'"”

The New York Appellate Division in People v. Gowasky, involving a challenge
to the Baumes Law, concurred, “Present-day laxity in the enforcement of our crim-
inal and penal laws is, in our opinion, largely responsible for the wave of crime
which seems to have engulfed the country.”''® The loopholes which the Baumes
Law closed were entry points for discretion by judges, juries, and prosecutors built
into the criminal justice system.

While the perceived increase in crime and frustration with inefficiencies in the
criminal justice system provided the motive to enact habitual offender laws, advan-
ces in technology supplied the means to enforce them. Suspect identification was a
major technological challenge to enforcement of habitual offender laws.'" In 1927,
the National Crime Commission argued for the importance of technology in identi-
fying prior offenses, “Of what significance is a severer penalty for a repeater . . . or a
life sentence threatening a man who is convicted of his fourth felony if there is no
authoritative means of ascertaining how many previous sentences he has served?”'*
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Prior to fingerprinting Britain used a national register of “distinctive marks”
(e.g. scars and birthmarks) to match defendants to prior convictions.'?! However,
this was a slow process, taking between ten and ninety hours to determine a
match.'** By 1877, the register was only used for a small class of previously identi-
fied recidivists because of the prohibitive expense in maintaining the register for
all convicted criminals.'* Later, the use of photos improved identification of prior
offenses.'** Yet the problem of cost-effectiveness and efficiency remained because
searching countless photos was time-consuming and the files were expensive to
maintain.'? Both distinctive marks and photographs were organized by name, but
defendants often used aliases.'*® Thus, these databases, in addition to being diffi-
cult to search, could produce matches contestable in court.

In 1888 the French police officer Alfonse Bertillon devised a system that was
more accurate and more efficiently searched than previous methods.'”” The
Bertillon system, adopted by New York and Illinois in the 1890s, matched defend-
ants to prior convictions based on eleven bodily measurements.'*® The system
allowed a complete search in minutes.'* Bertillon is also credited with inventing
the “mug shot™ or taking facial photos from the front, left, and right."* In 1904 fin-
gerprinting began to replace the Bertillon system in the U.S. criminal justice sys-
tem."?! However, it was not until the 1920s that law enforcement officials began to
regularly use fingerprinting in order to quickly and effectively match suspects with
prior arrests and convictions.'** With the advent of fingerprinting habitual offender
laws became possible to regularly enforce.'**

III. UNDERSTANDING NEW YORK’S BAUMES LAwW THROUGH ROBERT COVER’S
NORMATIVE UNIVERSES

This section will discuss the rise and fall of the Baumes Law as a story of com-
peting normative universes. A variety of normative universes competed to create,
change, and destroy the Baumes Law. Points of discretion within the criminal jus-
tice system enjoyed by judges, juries, and prosecutors facilitated this jurisgenera-
tive and jurispathic competition. Ultimately, those who sought the law’s repeal
prevailed.
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A. Conflicting Normative Universes: “The ghost of a prison record”

In 1926, the New York Legislature created the New York Crime Commission,
also referred to as the Baumes Commission or Committee, with a budget of
$50,000 (approximately $669,000 today).'** Pressing issues before the
Commission were the apparent flouting of the law by judicial discretion and juries
in the face of a perceived increase in habitual criminals.'*® As a solution, the
Commission recommended that the Legislature enact the Baumes Law, which
included mandatory life sentences for the fourth conviction of any felony offense,
even non-violent felonies. '

Ironically, the Baumes Law was named after a seemingly mild-mannered per-
son. New York Senator Caleb Baumes was described in a New York Times article
in 1927, “[h]e looks rather like a quiet country lawyer, white-haired, kindly, blue
eyed, dressed in grays, with a yellow handkerchief giving one spot of color to his
clothes.”"*” He was also celebrated as “the most notable criminal lawmaker of our
time” and vilified as “the man who is leading the administration of the law back to
the barbarities of the Middle Ages.”"*® Yet, for Baumes “[t]he theory of the Fourth
Offender Act [was] not punishment at all, but [] protection of the public.”'** He
viewed the fourth offender as “incurable” and “non-reformable.”'* Baumes
argued in various community and interest group meetings that the laws were “car-
rying into effect what criminologists, social workers, [and others] . . . have been
urging for some years, namely, that our laws and our punishments should be made
to suit the criminal, not the crime.”'*' Adding, “They say that you should treat this
man, that he is a sick man . . . . Now I say, by the very same token, we should take
care of this man though he is sick . . . I would be entirely satisfied if they will take
this class of men and put them in an institution and call it a protective detention
institution, and keep them there for your protection and mine and the protection of
your family and mine.”"*?
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In the years after passage, generally two distinct groups with conflicting norma-
tive universes emerged. As exposited in a report from the New York Crime
Commission:

One group dogmatically asserts that the crime problem can only be solved by
increasing the severity of sentences and proceeds to have enacted restrictive,
mandatory legislation. Any suggestions that the opposing group makes are la-
beled as . . . not worthy of rational, unemotional, common-sense individuals . . .
[T]he other group, equally dogmatic . . . points to the history of crime and pun-
ishment and says: ‘read and be convinced that fear will never decrease crime,
for history shows that every possible way of punishing criminals has been tried
and has proven a failure . . . '

Many officials and academics wholeheartedly supported the laws, with one
article praising their “undoubted effectiveness as a deterrent force” and finding
“no serious objection, either in law or policy, against their more widespread
adoption and application”'** However, in the same article that praised the
Baumes Law and similar statutes, the author lamented cases of “palpably dispro-
portionate punishment for a relatively trivial last offense.”'*> Numerous aca-
demic and newspaper articles discussed the policy implications, following court
cases and sometimes noteworthy injustices.'*® Such cases were faithfully
reported by the New York Times and other media outlets, leading many com-
mentators to recommend some judicial discretion in sentencing.'*’” Meetings of
professional associations and civic organizations debated the merits."*® In 1929,
the Harvard Law School debate team competed against Marquette on the ques-
tion of the New York Baumes Law.'* The Association of the Bar of the City of
New York opposed the laws,"*® while the New York County Lawyer’s Association
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supported them."”' Less than a year after passage, Assemblyman Jerome Ambro
introduced a bill that would repeal life sentences for fourth offenders.'>

Nevertheless, passage of the Baumes Law was advocated for by the Crime
Commission as well as the Association of Grand Jurors of New York as a tough on
crime measure amidst perceptions that a “gigantic crime wave was engulfing the
nation.”'>* As one commentator at the time described the situation, “We fulmi-
nated against judges, juries, lawyers, and the administration of the criminal law . . .
and in customary American fashion, it was decided to legislate the crime wave
out of existence.”'* Then Chief Justice of the U.S. Supreme Court, William
Howard Taft, endorsed the Baumes Law during a National Crime Commission
Conference in 1927, saying “[I]t seems to me that [the Baumes Law] indicate[s]
that the forgotten man, the victim of the murderer and the robber and the crimi-
nal, as well as society at large, is being remembered in the new legislation in
New York.”'?

Statistics from the time show the increase in urban crime peaked around passage
of the Baumes Law and generally declined thereafter. Between 1925 and 1929,
rates of violent crime dropped 31% in New York City, with similar rate drops in
other major cities.'”® For instance, the National Surety Company reported a 25%
decrease in theft loss after the Baumes Law went into effect.'”” The decrease contin-
ued through the 1930s, even as poverty rates increased due to the Great Depression.

The New York Crime Commission claimed the Baumes Law was responsible
for the “marked decrease in crime” and thereby “exceed[ed] the expectations,”
while also noting the “period in which these laws have been in operation is much
too short to give any conclusive evidence of their value.”'*® The New York City
Police Department argued that the laws reduced the need for additional protection
in a popular shopping area in Manhattan during the holiday season.'” The evi-
dence the Commission relied upon to support this conclusion was behavior by
defendants, who exhibited a “frantic rush . . . to plead guilty and to break into Sing
Sing prison” before the laws went into effect.'® One commentator frankly admit-
ted, “[A]s the thirty-four felons announced in open court, ‘they’re [the Baumes
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Law] terrible, Your Honor, terrible.” It was the avowed purpose of Senator
Baumes and his committee to make them so.”'®' New York Senator Roger Wales
echoed the Commission, rejecting any attempt to modify the Baumes Law because
it “has driven gunmen and criminals of all types out of New York City and has put
fear into all types of criminals in other cities.”'**

In 1927, the New York Crime Commission referred to the habitual offender
laws as a “legislative thunderbolt” that cut robberies in half, causing criminals to
flee to states with less severe laws.'® The New York City Police Commissioner
McLaughlin argued for patience in determining the laws’ impact, as they were
passed “in response to a widespread feeling that the administration of the criminal
law has been too sentimentally complaisant.”'* The tool for addressing this prob-
lem was the deliberate elimination of judicial discretion.'®> The Commissioner
argued that, although some injustices occurred, since passage of the Baumes Law
“desirable results have followed in the proportion of 10 to 1.”'° A Police Officer
testified in a court in the Washington Heights neighborhood of New York City that
“criminals” told him the Baumes Law was “holding thieves in check.”'®” New
York City Police Commissioner McLaughlin summarized the argument:

The Baumes law has teeth in it. There is no doubt that it reaches the habitual
criminal with a long known record. He is the type who cannot be changed by
reform; who has succeeded in beating the case year after year; who starts with
a petty crime for which he is not sufficiently punished, continues his career of
crime after that and bolder than ever because he has been dealt with leniently,

goes in for more serious crimes, killing policemen when he feels that is

necessary.'®®
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Statistics proffered by supporters of the Baumes Law were derided as “statistics
of a sort.”'® Indeed, one commentator argued that understanding the impact of the
Baumes Law required taking into consideration “all other factors which may have
contributed to the change,” besides adoption of the Baumes Law.'”® That is, con-
founding variables must be incorporated into evidence-based causal explanations.
Further, how criminals respond to deterrents was poorly understood and too often
assumed.'”!

The law had numerous critics. Some New Yorkers thought the law’s severity
increased shootings between the police and suspects because suspects were more
likely to use violence to avoid arrest and the attendant severer sentences.'’”
Meanwhile, other critics retained faith in the rehabilitative model.'” A private citi-
zen wrote an open letter as “one of the few voices crying in the wilderness against
the barbaric absurdity of an arbitrary life sentence after a fourth felony conviction
without regard to the character of the felon, the capacity and condition of the pris-
oner or the circumstances of the crime.”'”

Opponents argued that many prior offenses were committed as children without
a fully developed sense of right and wrong, yet those same offenses, as prior con-
victions, required life sentences as an adult.'” Supporters countered that with each
successive sentence the probability of recidivism increased while the likelihood of
rehabilitation decreased.'”® This fact, they argued, favored permanent incapacita-
tion under the Baumes Law.'”” Overcrowded prisons were also raised as a concern.
Initial estimates of 7000 ‘lifers’ (those serving life sentences) in New York prisons
proved unfounded,'” but as we shall see, life sentences due to the Baumes Law
contributed to prison riots in New York’s Auburn and Clinton prisons.

As the debate continued, in New York and other states reports of the “most out-
rageous sentences” emerged because of habitual offender laws. After admitting to
three prior felonies, Robert Ayers, an African-American, was sentenced to life in
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Auburn prison for stealing 33 cents in an armed robbery in Lackawanna, New
York."” In another case, a man who faced life for stealing a purse with $265, tried
to escape from Tombs jail, rather than be sentenced for life.'®® In Michigan a
woman received a life sentence for selling a half-pint of whiskey.'®" In another
Michigan case, a man received life for possessing a pint of gin.'®* The first defend-
ant sentenced to life under the Baumes Law, Joseph Gowasky, was found guilty of
stealing a small amount of jewelry and clothing."®® As we shall see, Gowasky
appealed and the case eventually reached the New York Court of Appeals. Indeed,
the Gowasky case and others saw judges, juries, and prosecutors compete over
whether the Baumes Law would survive, change, or end.

1. Judges

The Baumes Law aimed to eliminate judicial sentencing discretion. Mabel
Elliot attributed the rise of habitual offender laws between 1880 and 1930 to “the
common distrust which has met the unfortunate administration of probation, pa-
role, and indeterminate sentence.”'® The motivation for passage of the Baumes
Law exemplifies the distrust and impatience with the inability of indeterminate
sentencing schemes to deal with habitual offenders. Indeed, the Baumes Law’s
express purpose was to abolish the previous system under the 1907 law that sen-
tenced a habitual offender to life only to permit parole after serving a short sen-
tence.'® An examination of the criminal records of ten defendants convicted as
fourth offenders under the Baumes Law in 1927 revealed six defendants with five
or more prior felony convictions.'™ Under the 1907 law, the precursor to the
Baumes Law, these ten defendants were potentially subject to life sentences upon
a fourth felony conviction. Yet, they actually served sentences ranging from one to
six years.'®” The 1907 law was incapable of achieving the policy goal of permanent
incarceration.'®®
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Judges were understandably reluctant to sentence habitual offenders to prison
for life. Arthur Train poetically described the gravity of imposing a life sentence:

But the ‘lifer’! Who can picture the horror of a lifetime of repentance or of
mocking remorselessness? ‘Civilly dead,” he is doomed to drag out his weary
years in an earthly tomb, a silent, forgotten creature . . . enduring all the tor-
tures of purgatory until the end seems a far distant haven of oblivion. The
court-room echoes, like the empty future of the white-faced prisoner, to the
dull fall of the words upon his barren soul—’for the rest of your natural
life.’lgg

Some judges engaged in high profile attempts at nullification, resisting the
Baumes Law as an attack on judicial discretion.'” Judge Julien Mack during a
luncheon of the National Probation Association called the imposition of life for a
fourth offense “silly,” arguing that environmental factors, such as the “slum sys-
tem” brought on by the “industrial system”, were the cause of crime, rather than in-
herent criminality.'”' One of the most articulate opponents was Judge Taylor:

There is much in the law that is foolish. What could be more so than the con-
demning of a man to life imprisonment for the meager offense of misappropri-
ating a paltry sum of his employer’s money? The true test should be, has the
defendant committed a serious crime, is he a continual menace to the commu-
nity or is he simply a wayfarer with the ghost of a prison record stalking from
the distant background to damn him.'*?

Similarly, Judge Cornelius Collins sentenced an African-American laborer to
life imprisonment but his conscience compelled comment, telling the prisoner, “I
have no doubt that the Baumes Committee [New York Crime Commission] was
actuated by the best of intentions, but it made a law that is arbitrary and inflexible.
It leaves the courts no discretion . . . . [W]hat I am uttering in criticism of this man-
datory legislation is, in my opinion, the consensus of opinion of the judges of the
criminal courts throughout the State.”'*?

Initially some judges sought to soften the law by sentencing defendants retroac-
tively as if sentenced days prior to the Baumes Law entering into force. Upon
receiving these early prisoners with the special notation for reduced sentences, the
Warden of Sing Sing Prison, Lewis Lawes, sought a legal opinion from the New
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York Attorney General.'”* Judges also routinely reduced the crime charged from a
felony to a misdemeanor, particularly in cases of a potential fourth felony convic-
tion. This prompted a formal complaint from officials at Sing Sing Prison.'®
Advocates of judicial discretion bemoaned the requirement that judges render
judgment if a particular case happened to “coincide with a predetermined formula”
necessitating a sentence “in accordance with the apocalyptic pre-vision of Senator
Baumes and his associates in the year nineteen twenty-six.”'*® Opponents stressed
the uniqueness of each case as a particular blend of social, economic, and biologi-
cal factors,"” and the need to reform not judicial discretion, but the public distrust
of the judicial profession.'”®

Yet the judiciary was not uniformly opposed. Some judges routinely enforced
the law. A defendant who used a firearm to commit seven robberies in ten days to
raise money for his wedding was given an indeterminate sentence of twenty-five to
forty years with no clemency shown by the judge.'” Judge Francis X. Mancuso
pushed for severe habitual offender laws when testifying before the New York
Crime Commission.”” Judge Charles C. Nott Jr., addressing members of the Bar
Association of the City of New York, admitted that many cases do not “appeal to
my sense of justice, but criminals have brought it upon themselves.”**' He contin-
ued, “If they had only been decent, if they had only been moderate, this wouldn’t
have happened.”**

The first constitutional challenge to the law was People v. Gowasky. In that
case, rather than face stiffer penalties under the Baumes Law, the defendant plea
bargained to a lesser offense, and admitted his identity and prior convictions. The
trial judge failed to inform him of his right to a jury trial on these issues but sen-
tenced him to a lesser prison term in keeping with the plea bargain. The case first
went to the New York Appellate Division, which upheld the constitutionality of
the law and overturned the plea bargain to a lesser offense, arguing, ““[jludicial dis-
cretion has been exercised in favor of criminals to a degree before unheard of, and
those charged with the commission of crime and awaiting trial, often hardened
criminals, have been admitted to bail and turned loose to continue their careers of
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crime.”* The abuse of judicial discretion, the court continued, has brought about
a “time when discretion should end.” The Baumes Law was designed to end judi-
cial discretion by putting a “fourth conviction of a felony [ | beyond the pale of ju-
dicial discretion.”***

When the Gowasky case reached the New York Court of Appeals, the court
agreed with the Appellate Division and held that the defendant’s admission of
his identity and prior convictions required mandatory sentencing under the
Baumes Law, removing prosecutorial and judicial discretion to enforce a plea
bargain.?*® Further, the court held that although the judge failed to inform the de-
fendant of his right to a jury trial as to his identity and prior convictions, this
right was waved when the defendant admitted that he in fact committed the prior
felonies.**

Judges and prosecutors sometimes engaged in a kind of gamesmanship over
enforcement of the Baumes Law. Judge George Martin of Kings County Court
remained one of the staunchest opponents of the Baumes Law, arguing that the
“inexpert and inexperienced tinkering in the devising of the Baumes Law had
brought about conflicting sections of the statutes in dealing with crime.”**” From
the beginning Judge Martin opposed enforcement of the Baumes Law. In one of
the first cases before Judge Martin, four defendants were accused of property
crimes as second offenders. When requested by the District Attorney to resentence
one of the defendants as a fourth offender, Judge Martin refused:

I am unwilling to believe that the Baumes laws should be interpreted to defeat
their own purpose by substituting injustice for justice . . . The Baumes Laws
are giving valuable service in striking terror into the breast of the hardened
criminal, and there is force enough in them to accomplish that purpose without
trying to make them shackle Judges, District Attorney and jurors in the proper
administration of justice.?*®

In the case of Robert Smith, Smith first appeared before Judge Martin where he
was allowed to plead as a first offender, escaping the remit of the Baumes Law,
and sentenced to eighteen months in Sing Sing Prison.?” However, prison officials
returned Smith to the court for resentencing because of his prior felony
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conviction.?'® In the second attempt, Judge Martin allowed Smith to plead to petty
larceny (a misdemeanor and thus again not triggering the Baumes Law). Later,
Smith was arrested for a parole violation and the District Attorney again sought a
mandatory sentence due to the prior felony convictions.*!!

In another case, Judge Martin ordered the jury to find an 88-year-old defendant,
facing life under the Baumes Law, not guilty, instructing the jury that the prosecu-
tion did not prove the government’s case.”'* In yet another case, Judge Martin or-
dered the release of George Crofield, who was initially sentenced to one year in
Sing Sing Prison for stealing $100 from his employer. The District Attorney
returned Crofield for trial as a second offender. Judge Martin refused to impose a
longer prison sentence:

I have no power to do anything but free Crofield . . . I therefore order his
release. This case shows the injustice of the criminal law in that it does not
allow the Judge discretionary power in such matters. No one wanted this man
punished for the $100 he stole, of which $50 was recovered. He was preparing
to refund the remainder. But I permitted him to plead guilty as a first offender
and sentenced him to serve one year with the idea of straightening him out.
There is no law requiring me to resentence this man now and he is
discharged.?"

Finally, in Dodd v. Martin, in a case stemming from Judge Martin’s continued
opposition to the Baumes Law, the Court held that trial courts and district attorneys
had no discretion in sentencing under the Baumes Law, “The Legislature has pro-
vided a mechanistic rule to take place of the discretionary powers of the judge . . ..
The Executive may relieve from the hardship of a particular case. [The judge] can-
not....”*"

2. Juries

By removing plea bargains in the case of prior felony convictions under the
Baumes Law, defendants increasingly took their chances with a jury trial. The
Voluntary Defenders Committee of the Legal Aid Society reported a doubling of
trials from 1926 to 1927.2"* This opened up another avenue for the use of discretion
to nullify the application of the Baumes Law — jury nullification.

The Baumes Law preserved one procedural protection for defendants because
section 1943 required a jury to “inquire whether the offender is the same person
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mentioned in the several records as set forth in such information.”'® The same
jury that decided the existence of the defendant’s prior convictions also determined
their guilt of the offense charged. A jury, aware of the mandatory life sentence that
would follow a guilty verdict, could acquit the defendant of the offense charged,
thereby preventing the Baumes Law from being triggered. Alternatively, the
jury could find that the defendant was not the same person who committed the
prior felonies. Between 1926 and 1927 the Legal Aid Society reported four cases
where the defendant should have received a life sentence but the “Judge, jury, or
District Attorney” were “sympathetic.”*'” The first case in New York County
that required the prosecutor to prove the defendant was a fourth offender ended
in a jury deadlock.?'® In that case the defendant would have received life for
stealing $30 worth of clothes.?'” In another case, a jury refused to find the de-
fendant was the same person who committed three prior felonies. A prospective
juror reportedly objected to the Baumes Law during voir dire, replying, “kind of
stiff for some offenses.”**°

From January 1, 1927 to January 12, 1928, twenty-three of sixty-five defendants
(35%) charged as fourth offenders were found not guilty, discharged, or dis-
missed.*! At least some of these not guilty verdicts were the result of jury nullifi-
cation, as in the case of Henry Simmons.”*> The New York Times reported the
following description of the Henry Simmons case:

Simmons was indicted for grand larceny, second degree, as a second offender
for stealing $116 from the Rubel Ice Company, which employed him as a
driver. When the case was called in the Kings County Court an Assistant
District Attorney accepted Simmons’ plea of guilty as a first offender. The
Court agreed and the three-year sentence was imposed. At Sing it was discov-
ered Simmons had three previous felony convictions against him. Warden
Lewis E. Lewes notified District Attorney Dodd, who asked Judge Taylor to
resentence Simmons. Judge Taylor refused.”*

The stakes were high for Simmons; Judge Taylor sentenced him to three years,
but he should have received life under the Baumes Law. District Attorney Dodd
then appealed for a writ of mandamus to Supreme Court Justice Harry E. Lewis in
Brooklyn, who granted the writ ordering Judge Taylor to resentence Simmons as a
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fourth offender.*** On remand the jury found that Simmons had no prior convic-
tions and was therefore a first offender.”® In a clear case of jury nullification, one
of the jurors reported that the jury “‘reached its verdict according to common
sense, not law,” having been of the opinion that the three previous convictions
were for negligible offenses.””*® The District Attorney criticized the jury’s deci-
sion, “No jury should be placed in a position where it is able to nullify the law.”**’
Among the twenty-three failed prosecutions under the Baumes Law there were at
least two other instances of jury nullification, where the defendant was charged
with a felony, but the jury returned a guilty verdict for a misdemeanor.*® For
example, in 1928 the first woman to be convicted under the Baumes Law, May
English, faced a life sentence for stealing $43.7*° Although she was a “nationally
known pickpocket,”*® she received only a five-year sentence because the jury
“refused to vote the woman a habitual criminal.”"

In a 1932 letter to the editor of Spectator magazine, the author argued against
the severe penalties under the Baumes Law as ineffective in part because juries
often refused to convict.**> Knowing this, prosecutors would sometimes accept
guilty pleas for misdemeanors rather than risk no punishment upon jury nullifi-
cation,”? although the courts found this strategy contrary to the law.?** It was
argued that studies on the effectiveness of the Baumes Law should take into con-
sideration the extent to which juries were more likely to acquit defendants who
would otherwise be found guilty if the law permitted more lenient punish-
ment.>*> As one commentator put it, “The average man dislikes to declare a man
to be guilty of a relatively minor offense when he knows that the verdict will
mean a sentence to life imprisonment. But, just how much is he affected by this
dislike?”>%°

Concerns about jury nullification were such that the New York Crime
Commission considered allowing jury verdicts by majority vote, rather than
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unanimity. The rationale according to Senator Baumes, “This is on the theory that
in every twelve men there is at least one ‘d’ fool.”*’ Later, when the provision
requiring a life sentence for a fourth felony conviction was softened to a minimum
of fifteen years, one of the reasons for the amendment was an increasing recogni-
tion that the law “has proved in practice a deterrent not so much to criminals as to
juries. [For] [w]here the fourth offense was of a comparatively trivial character
they simply would not convict.”**®

3. Prosecutors

Unlike juries, prosecutors were more constrained in their ability to use discretion
to obstruct enforcement of the Baumes Law. The Baumes Law eliminated some of
the barriers to consistent, effective enforcement that plagued the Illinois Habitual
Criminal Act, discussed in Section II above. The Baumes Law created a State
Central Bureau of Identification, charged with maintaining a central registry of
identifying documents that could be used by prosecutors to ensure conviction of
defendants as habitual offenders.** The New York system was touted as “probably
. .. the most modern in America . . . .”**° Before the Baumes Law, defendants rou-
tinely pled guilty as first offenders in order to avoid a harsher mandatory sentence
under section 1941 and the previous 1907 law.>*' The Baumes Law prevented the
erroneous guilty plea as a first offender by facilitating access to accurate identifica-
tion records and permitting resentencing as a habitual offender any time after the
prosecution discovered the defendant’s prior convictions.***

Whereas the Illinois Habitual Criminal Act was susceptible to a reading that
would permit prosecutors to omit a defendant’s prior convictions from the indict-
ment, the Baumes Law unambiguously denied such discretion.** Section 1943 ex-
plicitly placed an affirmative duty upon the district attorney to prosecute the
defendant under the Baumes Law upon discovery of prior convictions, stating “it
shall be the duty of the district attorney . . . to file an information accusing the said
person of such previous convictions.”** Section 1943 also placed an affirmative
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enforcement duty upon other law enforcement officials, providing that, “[w]hen-
ever it shall become known to any warden or prison, probation, parole, or police of-
ficer or other peace officer” that the convicted defendant has a prior conviction “it
shall become his duty forthwith to report the facts to the district attorney . . . .”**

Yet, initially prosecutors were slow to use the Baumes Law. A month after the
laws went into effect, a review of Sing Sing prison records showed that several
defendants could have been tried for prior convictions and sentenced as habitual
offenders, but none of the twelve counties in the southern part of New York
enforced the Baumes Law.**® The warden of Sing Sing Prison, Lewis Lawes, noti-
fied two district attorneys about the prior convictions of five defendants, but no
action was taken.**’ As mentioned, from January 1, 1927 to January 12, 1928
sixty-five defendants in New York City were charged as fourth offenders under the
Baumes Law.>*® The district attorneys permitted fourteen, or 21%, of these defend-
ants to plead guilty to misdemeanors, thereby avoiding application of the Baumes
Law.?® In the case of Marion LaTouche, the district attorney permitted a misde-
meanor plea to prevent application of the Baumes Law.?° LaTouche had four prior
felony convictions for fraud, but the assistant district attorney in the case con-
cluded that life imprisonment was “too severe a sentence for a woman of Mrs.
LaTouche’e [sic] age . ...">!

New York County District Attorney Joab Banton argued that a habitual offender
is in reality too difficult to define to merit the severe penalties of the law, “We may
recognize him in the street and in the theater or as he is depicted in fiction, but
before the bar of justice he becomes a most elusive character.”** Some prosecutors
also argued that the severity increased desperation by criminals, “causing them to
use the pistol more freely when in danger of arrest.”>* Yet some district attorneys
enforced the Baumes Law even against sympathetic defendants. In People v.
Rogan, the defendant was sentenced to twenty years for his second felony convic-
tion, with the first felony conviction considered by the court “a crime merely in the
technical sense.””* When the defendant was sixteen years old he was convicted
for assaulting a minor, the minor later became his wife with whom he had two
children.”’
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B. Jurispathy: The End of the Baumes Law

Unsurprisingly, exuberant support for the severe punishment of habitual
offenders proved transient, for the New York Legislature had, by 1930,
“rejected practically the entire program of the Crime Commission.”**® Even
Senator Baumes argued for replacing the law in favor of a parole system, which
was recommended by then Governor Franklin Roosevelt (the future US
President).*®’

Obvious cases of injustice mounted. For example, twenty-one year-old William
Fisher was sentenced to life for stealing $40 worth of shirts.>*® In 1931, attention
was drawn to the case of an eighty-five year-old woman who faced a life sentence
due to numerous felony convictions spanning five decades.” The felonies tended
to be for grand larceny.**® On September 10, 1931, she took $400 from her land-
lady to invest in General Electric stock.?*' She never purchased the stock, but kept
the money. Similar offenses occurred in 1917, 1921, and again in 1926.7°* In an act
of judicial and prosecutorial nullification, she was permitted to plead to a misde-
meanor and thus avoid a life sentence.?*® In another case, Danbridge Bibb faced
life for a fraudulent $15,000 bank note when he forged the signature of newspa-
per magnate William Randolph Hearst.*** It was a sensational crime and signifi-
cant sum of money, but questionable whether he deserved a life sentence. In
October 1927, William Fanta was sentenced to life for stealing three rugs valued
at $30.2° When imposing the sentence, the judge opined on its disproportional-
ity and told the defendant he would recommend clemency through the prison
system.?®¢

In 1926, Clifford Hanson, a “tall, slender youth and of a quiet demeanor” was
sentenced to life for using a firearm in a robbery of a delicatessen that netted him
$51.2°” The New York Times recounted the court scene in detail, in which the
judge evinced little sympathy for Hanson. Before imposing the sentence, the judge
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declared Hanson “no good to yourself or society” and concluded, “I am going to
put you where you can do no harm to yourself or society.”*® He then imposed a
life sentence. Hanson’s face went white.?* He dropped his face and muttered, “My
God!”?"® Afterwards, the judge expressed satisfaction with the sentence as a signal
to the “underworld” to “Stay out of Brooklyn.””!

Senator Baumes protested the harsh characterization of the law by pointing out
some of the misleading reports. In one case where a man was sentenced to life for
stealing twenty cents Senator Baumes explained:

That man had broken into a house in the middle of the night. His crime was
first degree burglary. He stole only 20 cents because he could not find any-
thing else to steal. As he had been convicted of three serious crimes before
trial, he had proved himself a hardened criminal and so was sent up for life.?”>

However, that defense somewhat missed the point. The real issue debated
around the Baumes Law was whether discretion should be permitted in such cases
precisely because reasonable people disagree on the appropriate sentence.

One adverse impact of mandatory sentences under the Baumes Law was an
increase in the prison population. The Baumes Law, it was argued, was responsible
for overcrowded prisons and thus, indirectly, the riots that erupted in the early
1930s across New York.””> Even before passage of the Baumes Law, New York
prisons were overcrowded, with some prisons putting two or three prisoners in a
cell designed for one.””* The situation worsened between 1926 and 1929. The
prison population in New York nearly doubled, increasing by 44% between 1923
and 1930.” By 1931, 200 convicted defendants had been sentenced to life as
fourth offenders under the Baumes Law.>’® In 1930, Auburn Prison had eighty-
three prisoners serving life sentences and 114 serving an indeterminate sentence
with a maximum of life.*”” Sing Sing Prison had 18 prisoners serving life sentences
and twenty others with an indeterminate sentence where the maximum was life.”’®
In Clinton Prison, 106 out of the 115 prisoners serving life sentences were sen-
tenced to life under the Baumes Law —92%.>"
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At the time the Baumes Law was passed, penal managerialism was ascendant,
and its most well-known advocate was Lewis E. Lawes, warden of New York’s
Sing Sing Prison from 1920 until 1941.%*° According to penal managerialism, pris-
oners are neither sinners deserving of harsh punishment nor the objects of
reform.?! Rather, prisoners are bundles of potentially dangerous passions that
need careful management.?®* Penal managerialism, as a penal theory, focused on
prisoner happiness as a means to the very practical end of ensuring the prison sys-
tem ran smoothly.**?

The Baumes Law was a potential threat to penal managerialism, which presup-
posed that: (1) only a small minority of prisoners would serve life sentences, (2)
embittered ‘lifers’ resistant to incentives for good behavior would not accumulate,
and (3) nearly every prisoner enjoyed at least the theoretical possibility of early
release.”® The Baumes Law meant that these three assumptions were no longer
sound, threatening penal managerialism as an effective tool. Worse, the Baumes
Law injected a sense of arbitrariness in punishment. For penal managerialists like
Warden Lawes, equality of sentencing was critical for a well-ordered prison
because otherwise, prisoners were more inclined to act out against the perceived
injustice.® Because of the wide variety of felonies subject to mandatory mini-
mums and the role of prior convictions, some prisoners were serving much longer
sentences than other prisoners convicted of the same crime.”* Lawes complained
publicly in an interview with the New York Times about the perverse incentives
created by the Baumes Law.?’

Indeed, Lawes appeared to embrace a rehabilitative approach to criminal justice.
Towards the end of his career, Lawes wrote an autobiography entitled, Twenty
Thousand Years in Sing Sing. In the book Lawes views the causes and correctives
for crime as particular to each person:

[E]ach prisoner behind the prison walls was a distinct problem. No two men
were led to crime by exactly the same urge. So, also, no two criminals could
be swayed from crime by exactly the same procedure. At the basis of all cor-
rective influences was the sense of individual responsibility. The prisoner was
a continuing social unit and must be impressed by society’s continued
interest.*®
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Prisoners at Auburn and Clinton Prisons became increasingly agitated with the
criminal justice system. In July 1929, prisoners at Auburn rioted for several days,
destroying the prison furniture shop, foundry, dye house, storehouse, and commis-
sary.” Order was only restored with the help of the National Guard.*° Shortly
thereafter, riots also erupted in Clinton Prison and in prisons across the country,
particularly in states with habitual offender laws similar to the Baumes Law.?'
Then five months after the July riot, a small group of prisoners at Auburn serving
life sentences (lifers under the Baumes Law) attempted to escape.*> They took the
warden hostage and forced him to release the prisoners in punishment cells.?”?
Using the radio, the ‘lifers” exhorted the prisoners to riot.*** Prisoners responded
and the riot once again required intervention by the National Guard.*** By the time
order was restored, one guard and eight prisoners were dead, and four guards and
two prisoners were seriously wounded.”® The Baumes Law was widely seen as
bearing the blame for the prison riots.”’ Joseph M. Proskauer, Associate Justice of
the Supreme Court of New York, explicitly blamed the riots on the “return of
medievalism” under the Baumes Law, calling on then Governor Franklin
Roosevelt to undertake “fundamental and drastic reform.”*®

Interestingly, no riots occurred in Sing Sing Prison, where Lawes served as war-
den.” Not only was this the prison where penal managerialism was most fully
practiced, but there prisoners were serving mostly short terms.*” Indeed, when the
riot in Auburn broke out Lawes took mitigation measures, calling a meeting with
prisoners to hear their grievances.’®" He also made it clear that any similar unrest
would result in swift and harsh punishment.’*> A small U.S. naval vessel appeared
off the island in the Hudson River that housed Sing Sing, and three additional
Gatling machine guns were installed on the prison walls.***

Clemency petitions began to circulate for sympathetic defendants sentenced to
life under the Baumes Law. Long Island residents, including a District Attorney,
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petitioned Governor Roosevelt to reduce the life sentence of a forty-six-year-old
mother of three.’* She was sentenced in 1930 for stealing jewelry from the guests
at the hotel where she worked as a chambermaid.’® Other sympathetic cases
emerged, in a country that was perhaps more inclined towards sympathy with the
coming of the Great Depression. In April 1932, Frank Kavanagh hung himself in
Auburn Prison.’” He was serving a life sentence, having been one of the first sen-
tenced under the Baumes Law in 1927.%%

The Baumes Law was gradually rolled back. In April 1931, a law was passed
reinstituting compensatory time for good behavior retroactive to July 1, 1926 when
the first defendants were sentenced under the Baumes Law.’*® This law was
designed to make many eligible for parole before they served their mandatory sen-
tences. That same year, acting upon a recommendation of the Sam A. Lewisohn
Commission, New York Senator Slater introduced a bill that would have retroac-
tively reduced life sentences under the Baumes Law to fifteen years.*® This soften-
ing of the Baumes Law was resisted by some in part because at the time the
country was shocked by the kidnapping of Charles Lindbergh’s baby only a month
before. Senator Love opposed the bill; “[w]ith the front pages of the newspapers
covered with the accounts of the kidnapping of the Lindbergh baby, the most atro-
cious crime in recent history, this is no time to show leniency to criminals.”*'°

In 1932, the Commission to Investigate Prison Administration and Construction
recommended that the New York Legislature soften the Baumes Law, by reintro-
ducing indeterminate sentencing for fourth felony convictions except for first and
second-degree murder or treason.”'' By then the debate over the Baumes Law
shifted in favor of opponents seeking to soften its severity.’'* A law to amend the
Baumes Law went before the Legislature in early 1931, but the two chambers
could not agree. In early 1932, in one of his last acts as Governor, Roosevelt signed
into law a bill that made fourth offenders serving life sentences eligible for parole
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after fifteen years in prison, provided they were sentenced after April 4, 1932."
After the signing Governor Roosevelt explained his reasoning:

[O]nly 213 individuals have been convicted [and received life sentences under
the Baumes Law] and that there are numerous instances in which juries have
failed to convict and the courts have accepted pleas of misdemeanors in lieu
of felonies because it was felt that the mandatory life sentence was too severe
for the immediate criminal act in question.*'*

Roosevelt argued that by aligning the law more in keeping with others’ norma-
tive universes, to use the Coverian concept, more convictions would result.*'?
Shortly thereafter, Governor Roosevelt commuted the sentence of thirteen men
and one woman sentenced under the Baumes Law, stating the reason for the com-
mutation was “misapplication” of the law.?'® Then in 1936, Section 1943 was
amended to require indeterminate sentences of fifteen years to life for fourth felony
convictions.>'” A few years later in 1941, Governor Herbert Lehman signed the
Peterson bill into law, which made eligible for parole all those still serving manda-
tory life sentences under the Baumes Law.*'®* He was responding to a memoran-
dum submitted by the Corrections Commissioner.’’® That memorandum
summarized the thinking of a new era in criminal justice:

This department believes that holding of prisoners in cases other than first-
degree murder for natural life sentences with no prospect of commutation or
parole does not conform to recent trends to impose indeterminate sentences in
all case other than first degree murder.*°

The era of the Baumes Law was over.
ConcrusioN: OF HAEMONS AND KREONS

In Sophocles’ play Antigone, Kreon, the King of Thebes, insists upon absolute
obedience to state law despite popular attitudes that the law is unjust, while his son
Haemon attempts to convince Kreon that state law should respond to popular senti-
ment.>*' In a reversal of the paternal role, the sagacious Haemon admonishes
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Kreon, “You could rule a desert right, if you were alone there.”*** Haemon’s point
is deceptively simple. If no one obeys a law then the law is divorced from its pur-
pose and exists in a moral and existential vacuum. Without the essential connec-
tion to the polity that responsiveness fosters, the law may have the potential to
govern but will govern no one.

As seen in the story of New York’s Baumes Law, the powers of juries, judges,
and prosecutors to nullify the law were critical points of discretion. This discretion
interspersed into the various functions of juries, judges, and prosecutors ensures
that competing normative universes and their formal and informal sources of law
have a place in our criminal justice system. In this way, law is responsive to *“‘citi-
zens’ own lives and [ ] conform[s] with the citizens’ expectations and understand-
ing of the law.”** Reasonable people may disagree as to the merits of such a
system, but it ensures that Haemons have a role and that criminal justice is not
dominated by Kreons. Contemporary lawmakers should perhaps peruse the history
of the Baumes Law, least they find themselves with sand for citizens.
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