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INTRODUCTION 

 

In May 2020, police arrested Andrea Sahouri, a reporter from The Des 

Moines Register, while she was covering a Black Lives Matter 

demonstration.1 They pepper sprayed Sahouri and zip-tied her hands behind 

her back, even though she repeatedly identified herself as “press” to the 

officers.2 Des Moines police claimed that Sahouri was not wearing press 

credentials and appeared to be participating in an unlawful assembly,3 and 

charged her with “failure to disperse and interfering with official acts.”4 

These charges drew swift criticism as “clear violation[s] of press freedom” 

and part of a “disturbing pattern of abuses against journalists by police” in 

America.5 

The Des Moines protest was part of the resurgence in activism in 

response to the deaths of George Floyd, Breonna Taylor, and other unarmed 

Black Americans.6 These demonstrations have been followed by a wave of 

enhanced anti-protest legislation,7 which First Amendment activists have 

criticized as an unconstitutional means of quelling public dissent and civil 

disobedience movements.8 Tennessee Gov. Bill Lee signed a law last year 

making camping on state property, previously a misdemeanor, a felony 
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punishable by one to six years in prison.9 Between 2015 and 2019 alone, 

116 state bills restricting protest rights were introduced, 23 of which became 

law in 15 states.10 These enhanced anti-protests laws produce a chilling 

effect for members of the Fourth Estate by increasing restrictions and 

dangers to journalists covering protests. 

While the press enjoys First Amendment protections, states must refrain 

from passing redundant, vaguely drafted, enhanced anti-protest legislation 

that hinder journalists’ ability to perform press functions and endanger their 

persons. Part I of this Comment will summarize existing First Amendment 

protections for newsgathering. Part II describes how enhanced anti-protest 

laws place journalists at greater risk of arrest or attack from law 

enforcement and the general public.11 Part III argues that states should 

refrain from passing redundant anti-protest legislation, or, in the alternative, 

craft cautiously narrow proposals that would not proscribe constitutionally 

protected activity by the press and public. 

 

I. EXISTING FIRST AMENDMENT PROTECTIONS FOR NEWSGATHERING 

The First Amendment provides some protections for journalists who are 

collecting news to report,12  though the Supreme Court has issued 

conflicting approaches. On the one hand, the Supreme Court has 

underscored that “news gathering is not without its First Amendment 

protections.”13 On the other hand, the Court has held that generally 

applicable civil and criminal laws do not offend the First Amendment 

simply because their enforcement against the press has “incidental effects 
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on its ability to gather and report the news.”14 As a result, journalists must 

comply with generally applicable laws, such as trespass laws and other anti-

protest laws,15 when gathering the news.16  

However, reporters have a First Amendment right to document and 

record in public spaces.17 Though the Supreme Court has never addressed 

this issue directly, most courts have held that the First Amendment allows 

journalists to record public demonstrations, as well as police officers when 

they are in public, subject to restrictions on time, place and manner, 

including curfews and assigned demonstration zones.18 Journalists must 

abide with these rules, as long as the government’s restrictions are content-

neutral (e.g., does not target the regulated speech), serves a significant 

governmental interest, and allows “alternative channels for communication 

of the information.”19 Journalists share these First Amendment protections 

with members of the general public.20 

Furthermore, journalists do not need credentials to perform press 

functions in a public space where they have the right to be.21 Additionally, 

reporters, like members of the general public, have Fourth Amendment 

protections against unreasonable searches and seizures.22 Journalists also 

enjoy added protections under the Privacy Protection Act of 1980,23 which 

requires law enforcement to get a subpoena, instead of a search warrant, to 

search or seize a journalist’s work product and equipment.24 
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II. NEWSGATHERING UNDER THE THREAT OF LIABILITY 
 

Anti-protest laws, which increase liability for protesters or expand the 

range of unlawful actions,25 severely impact reporting on protests.26 In July 

2020, for example, while covering a protest in Portland, freelance journalist 

Justin Yau filmed a skirmish between police and protesters who refused to 

disperse. He moved backward to comply with police instructions, after 

which two officers tackled him.27 He was charged with felony riot and 

interfering with a peace officer, a misdemeanor.28 Portland police held 

Yau’s phone and camera as evidence until a detective could clear it for 

release, depriving him of primary tools for reporting on a matter of public 

concern.29 Unfortunately, this story is not unique. Police arrested 127 

journalists in 2020—a large majority at protests—during a year that 

dwarfed the previous year’s nine arrests.30 Even in past years, the majority 

of journalists’ arrests have occurred at protests.31  

The laws are even more problematic given that self-identifying as a 

journalist may not provide protection.32 In fact, a press card may make 

journalists even more vulnerable to arrest.33 In 2017, twenty-one journalists 

were physically attacked at protests or rallies because they were 

journalists.34 While recording the aftermath of the deadly car attack in 

Charlottesville, for example, The Hill reporter Taylor Lorenz was punched 

in the head by a shirtless man who had told her to stop recording after 

identifying herself as a journalist.35 A WHYY reporter recording a protest 

in Philadelphia was attacked by “a bizarre group of bat-weilding (sic) 
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vigilantes, who witnesses say had the tacit support of the Philly police.”36 

In 2020 specifically, police shot a foam bullet at a photojournalist, 

permanently blinding her left eye, shoved a photojournalist who fell and hit 

her head on a fire hydrant, and repeatedly hit a Wall Street Journal reporter 

wearing a police-issued press credential.37 Police have also used press 

passes to “identify and corral journalists” to prevent them from 

documenting protests that are of public concern.38 During the Occupy Wall 

Street protests, for example, the New York Police Department isolated 

journalists away from the scene before conducting a mass arrest of 

protesters in Zuccotti Park.39 Such arrests chill important reporting and 

reduce public access to information. 

Furthermore, some proposed anti-protest laws threaten to reduce 

liability for individuals who harm protestors, which may also have negative 

effects on journalists who are already besieged by anti-media rhetoric40 and 

civilian attacks.41 Florida’s SB 1096, proposed by Sen. George Gainer in 

February 2017, for instance, would have protected drivers from civil 

liability for “unintentionally injuring or even killing a protester obstructing 

a public road.”42 Under the bill, an injured journalist would have the 

evidentiary burden of proving that she was not blocking the road when 

struck, and that the driver hit her intentionally.43 North Carolina’s HB 330 

would also have excused drivers from civil liability if they injured a 

journalist among a crowd of protesters blocking traffic.44 In New 

Hampshire, a proposal would strengthen “stand your ground” laws, 

allowing a person to use deadly force if confronted by a “mob” or riot,45 

increasing the danger to journalists embedded in disruptive protests.  

While some of these proposed bills either stalled or ultimately failed,46 

the United States continues to witness a surge in similar proposals, with 
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lawmakers in 34 states introducing 81 anti-protest bills during the 2021 

legislative session alone, more than doubling such proposals in any other 

year.47 Some of these proposals succeeded. Florida Gov. Ron DeSantis 

recently signed a sweeping “anti-mob” legislation that expands Florida’s 

“stand your ground” law, “making it easier to shoot and kill with impunity 

people looting property,” and blocking civil damages for people harmed as 

part of protest actions.48 Under DeSantis’ bill, individuals arrested at a 

protest would also be detained until their first court appearance, a treatment 

typically employed where defendants pose an immediate threat to public 

safety.49 The Oklahoma and Iowa legislatures have also passed bills 

granting immunity to motorists who strike and injure protesters in public 

streets.50 

 

III. STATES SHOULD REFRAIN FROM PASSING REDUNDANT AND 

OVERBROAD ANTI-PROTEST LAWS 

 

These new laws are unnecessary to serve the public interest they 

purportedly protect. In Florida, for instance, there are already laws on the 

books to address public disorder during demonstrations that, “by most 

measures . . . have worked.”51 Ohio has had a bevy of anti-riot laws in place 

since the 1960s, penalizing behavior during unruly demonstrations that 

result in damage to persons or property.52 The riot participation proscribed 

by these laws appropriately do not apply to bystanders or the press,53 

providing protections that the state’s recent anti-protest laws effectively 

diminish. States should refrain from passing enhanced anti-protest laws 

where laws penalizing the same behavior already exist. 

If states must pass such laws, legislators should take care to draft the 

proposals narrowly, avoiding overbroad characterizations of prohibited 

behavior that can be construed to cover protected activity or infringe on 

constitutionally ensured rights.54 Many states, however, have not 

necessarily drafted narrow laws. For example, Florida’s recently enacted 

law establishes a new “aggravated riot” charge classified as a second-degree 

felony: 
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53. Id. at 811. 

54. See supra Part I. 
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A person commits aggravated rioting if, in the course of 

committing a riot, he or she: (a) Participates with 25 or more 

other persons; (b) Causes great bodily harm to a person not 

participating in the riot; (c) Causes property damage in 

excess of $5,000; (d) Displays, uses, threatens to use, or 

attempts to use a deadly weapon; or (e) By force, or threat of 

force, endangers the safe movement of a vehicle traveling on 

a public street, highway, or road.55 

 

Absent from the new law is clear language addressing specific behavior 

or language that would qualify as inciting or committing a riot.56 Similarly, 

a bill introduced in Oklahoma grants civil and criminal immunity for drivers 

who “unintentionally” injure or kill protesters while “fleeing from a riot,” 

provided there is a “reasonable belief that fleeing was necessary.”57 But 

without defining circumstances that would be deemed “necessary” or 

“unintentional,” the law allows for broad and inconsistent interpretations of 

when individuals may be immune from liability for injuring or killing a 

journalist.58 

 

CONCLUSION 

After reporter Andrea Sahouri’s arrest, prosecutors chose to press on 

with her prosecution, a decision condemned by the American Civil Liberties 

Union.59 On March 10, 2021, after a three-day trial, a jury found Sahouri 

not guilty on charges of failure to disperse and interference with official 

acts.60 While Sahouri’s story ended with a court victory, her arrest and 

prosecution still resulted in physical injury, a three-hour detention, and the 

ten-month specter of a criminal trial.61 Watchdogs continue to log attacks 

on journalists by police and public.62 

The wave of enhanced anti-protest laws heightens existing dangers to 

members of the press like Sahouri and imperils the valuable functions the 

free press fulfills in American democracy. While certain protections exist 
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for the press, the Press Clause remains the least defined among First 

Amendment rights. The protections that have been articulated by courts are 

hindered by the difficulty police face in identifying individuals who perform 

press functions and fall within Press Clause Protections. While strengthened 

anti-protest laws target public behavior at public demonstrations, they 

restrict journalists by exposing them to a greater risk of attacks and 

interference by law enforcement and members of the public. 

States should resist the passage of redundant anti-protest laws that target 

behaviors already penalized by existing laws. Furthermore, any enhanced 

anti-protest laws must be narrowly crafted with specific language defining 

proscribed behaviors to avoid encroaching on protected activity. 


