GUARDING AGAINST FALSE CONFESSIONS
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INTRODUCTION

After Antonio Ramirez was gunned down in Oakland, California, the
police arrested a sixteen-year-old named Felix.! The police held him
overnight without a lawyer, refused to let him see his mother, and then
coerced a confession out of him.2 When Felix gave answers inconsistent
with the crime, the police “corrected” him and “reminded him” of details
he did not mention.® Felix, feeling threatened, told the police that he had
left the murder weapon with this grandfather.* In reality, both of Felix’s
grandfathers were dead.> Only when Felix was provided with details of
the charges three days later did he learn the date of the murder—a day
Felix locked in a detention facility for violating his probation.® Because
Felix could not have killed Ramirez, prosecutors dropped the case.

Felix’s juvenile commissioner was confused.” “Well, I don’t
understand — why would he confess?”® His statement demonstrates a
striking and unfortunate fact. Many people, including people well versed
in the criminal justice system, have a hard time understanding why a
suspect would confess to a crime that they did not commit. False
confessions occur more frequently than one might expect. Of the 1,900
false confessions in the National Registry of Exonerations, about 12%
were caused by false confessions.® Of the DNA exonerations in the
United States, 28% involved false confessions.!® Many of these false
confessions are a result of the Reid interrogation technique, which most
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police officers use. This piece argues that because Miranda rights are
minimally effective at protecting against false confessions in the context
of such a technique, state legislatures should take additional protective
measures. Recording all interrogations and allowing experts to more
freely testify about what causes false confessions would help to reduce
the considerable damage of false confessions. According to Saul Kassin,
an expert on false confessions, “[0]nce the confession is taken, it trumps
everything else, it trumps DNA evidence, its effects cannot be
reversed.”!!

I. ANATOMY OF A FALSE CONFESSION

There are three types of false confessions: voluntary, compliant, and
persuaded.’? The latter two types are the result of police pressure. In a
compliant false confession, a suspect gives a confession that he or she
knows is false to stop the questioning or receive a future benefit.®* In a
persuaded false confession, suspects doubt their own memories and
actually believe that they committed the crime they are admitting to.4

The Reid technique—the interrogation method used by most
American police officers—is thought to be a significant contributor to
false confessions generally.®® The technique, developed in the 1950’s, is
divided into three main stages.'® The suspect is first isolated in an
unfamiliar location—usually the interrogation room.!” Then, the officer
claims to already know that the suspect is guilty, stating one theory of
the case.’® Finally, the officer suggests alternative readings of the
scenario that, while still incriminating, are more societally palatable.®
The goal is to get the suspect to admit to the less abhorrent version of
events, and confess.?® The 2008 interrogation of Nha Truong for the
death of her thirteen-month-old son provides an example of the Reid
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technique in action.?! First, the police officers isolated Truong in a small
windowless room.?? Then, they insisted that they knew that she was
guilty.® The officers brought up the earlier death of her three-month-old
brother, which happened when she was left alone with him at eight-
years-old.?*  Although her brother died due to sudden infant death
syndrome, they accused her of smothering him and painted her as a
repeat baby killer.2> The officers said that her son also died of being
smothered, even though they had no evidence of how he died.?® Finally,
they started to shift the moral responsibility for the act away from her by
blaming her mother for the situation and saying that if she confessed, she
would be charged through the more lenient juvenile system.?” When she
confessed, she was arrested immediately and charged as an adult.?8

Although this interrogation method is widespread, it has garnered
criticism for being unscientific?® and manipulative.*® The Reid method
has been explicitly criticized in Canada, where the technique is also
widely used.3! One Canadian judge denounced the technique “find[ing]
that its use can lead to overwhelmingly oppressive situations that can
render false confessions and cause innocent people to be wrongfully
imprisoned.”%2

Il. POSSIBLE SOLUTIONS

Here in the United States, Miranda rights ostensibly guard against
involuntary confessions.>®* More than 80% of people waive their
Miranda rights before talking to police officers, however.3* Douglas
Starr, co-director of the Science Journalism program at Boston
University explains, “You want to seem like a nice guy when the cops
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are interrogating you, and [the effectiveness of the Reid] technique
depends on that.”®® Because a vast majority of people do not exercise
their Miranda rights, making it a poor shield against the pressures that
can lead to a false confession, some people advocate for the adoption of
the so-called P.E.A.C.E. method of interrogation.®® The method,
introduced in Britain after a rash of false confessions, is not adversarial
and its goal it to find the truth, rather than get a confession.. The method
is less accusatory and aggressive, and it does not involve exaggerating or
lying to the suspect during the interview.*” James Trainum, a retired
Washington, D.C. homicide detective claims that the P.E.A.C.E. method
could be as effective as the current system.® However, retraining all
police officers with this method would require considerable time and
money.®

Another measure that could reduce the rate of false confessions is
mandatory recording of interrogations. Some states have already begun
recording all interrogations.*° This allows investigators to view the lead-
up to a confession in order to determine whether details of the crime
were fed to the suspect or if overly coercive techniques were used.*! In
the case of Truong, discussed above, the videotape of her interrogation
and confession was key to dismissal of her case.*? The tape, which was
shown at trial, helped the judge to conclude that she was not given her
special, juvenile Miranda rights** and that her statements were not
voluntary.** In addition to protecting suspects, recording confessions
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benefits the police.*® Recordings can help protect legitimate confessions
against allegations of improper police conduct, and they provide a useful
record for later review.*® So far, fourteen states and the District of
Columbia have laws mandating recording of custodial interrogations.*’
Many other jurisdictions voluntarily record interrogations.*® Although
these recordings cannot capture every interaction between a police
officer and a suspect, having them is better than not having a record at
all.

Given that false confessions can be counterintuitive, expert witnesses
can be helpful in explaining the psychology behind them. However,
courts tend to exclude this kind of testimony at trial, finding that they do
not aid juries or are superfluous.*® If even experts have a hard time
understanding why innocent people would confess, it is hard to see how
this testimony is superfluous. Rules that more freely admit this kind of
evidence would help to limit the damage of false confessions and make
sure that a jury has the information needed to judge a confession with a
critical eye.

CONCLUSION

False confessions can seem like a confusing phenomenon, but it is
well documented that they occur. Because our most common police
interrogation techniques are especially likely to produce false
confessions, it would be irresponsible to do nothing to reduce their
likelihood. Though overhauling the entire interrogation system may be
costly and expensive, smaller measures such as recording interrogations
and allowing expert testimony on the psychology of false confessions
could add much-needed protection to vulnerable suspects.
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