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INTRODUCTION

Advocates have long argued for restrictions on gun ownership for
convicted domestic violence offenders.! The statistics suggest that the
need for restrictions is more dire than ever. Between 2003 and 2014,
nearly half of the 10,018 women murdered in the United States were
killed by a current or former intimate partner. In these homicides, guns
were the most frequently used murder-weapon.® In homes where
firearms are present, the risk of homicide for women rises by
approximately 500%.* More to the point, 70% of women killed by their
partners have been physically abused by that person prior to their
murder.®

In 1996, Congress took action and amended the 1968 Federal Gun
Control Act to ban certain convicted domestic violence offenders from
possessing firearms.® This amendment, known as the Domestic Violence
Offender Gun Ban or the Lautenberg Amendment, remains the most
significant piece of federal legislation addressing the link between
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fircarms and domestic violence,” and has prevented over 100,000
perpetrators of domestic abuse from purchasing guns since its
enactment.®

Yet, a combination of factors has led to a resurgence in the debate
over the adequacy of the Lautenberg Amendment, including the #MeToo
movement’s renewed public focus on gender-based violence® and several
recent mass shootings committed by domestic violence offenders.*
Some of the most thoughtful proposals aim to expand the reach of the
Lautenberg Amendment’s prohibition on gun ownership to dating
partners instead of just spouses, co-habitants, and fellow parents. These
proposals are driven by the recognition that “[d]angerous boyfriends can
be just as scary as dangerous husbands,” and “they hit just as hard and
they fire their guns with the same deadly force.”*! This is an important
observation, and lays bare the need for further legislation to protect
women in relationships with abusive dating partners from gun violence.

PART I: FEDERAL LAW AND THE BOYFRIEND LOOPHOLE

The provisions of the Lautenberg Amendment are enforced through
the federal background check system for firearm purchases.'> When an
individual attempts to purchase a firearm from a federal firearms
licensed dealer, he must produce identification and complete a federal
background check form.** Among other questions, this form asks
customers: “[h]ave you ever been convicted in any court of a
misdemeanor crime of domestic violence?”!*  Providing false
information is punishable by up to 10 years in prison and a $250,000
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fine.’®> Once a purchaser completes the form, the firearms dealer will
submit it to the National Instant Criminal Background Check System. In
most cases, a seller will know whether a sale is permitted within
minutes.’®  Other than felony convictions and outstanding arrest
warrants, a conviction for misdemeanor domestic violence is the most
common reason for denying an application to purchase a firearm.’

Though undoubtedly effective in its present form, advocates for an
expanded Lautenberg Amendment argue that current law fails to capture
a relevant group of domestic violence offenders: dating partners. They
point to the fact that women are now as likely to be killed by a dating
partner as by a spouse, the result of a three decade upward trend in the
prevalence of such homicides.'® As the law currently stands, the firearms
ban only applies to a:

“current or former spouse, parent, or guardian
of the victim, [] a person with whom the victim
shares a child in common, [] a person who is
cohabiting with or has cohabited with the
victim as a spouse, parent, or guardian, or [] a
person similarly situated to a spouse, parent, or
guardian of the victim.”!®

In other words, a dating partner who is not married to his victim,
who is not living with his victim, or who does not have children with his
victim is not subject to the prohibition on gun ownership under the
Lautenberg Amendment because his violent acts do not constitute a
“misdemeanor crime of domestic violence” under the statute’s
definition.?® This gap has been coined the “Boyfriend Loophole,” and
has resulted in a flood of advocacy from nonprofit groups as well as
pezrennial legislation in the House of Representatives and Senate to close
it. %

In the current Congress, this legislation exists as the Protecting
Domestic Violence and Stalking Victims Act in the Senate?® and the
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Zero Tolerance for Domestic Abusers Act in the House of
Representatives.? Both bills amend current law to prevent dating
partners from possessing firearms and adopt the definition of “dating
partner” used in the Violence Against Women Act. This definition
includes any “person who is or has been in a social relationship of a
romantic or intimate nature with the abuser,”?* contingent upon
consideration of the length, type, and frequency of interaction present in
the relationship.?

Both laws would also prohibit gun ownership for individuals
convicted of misdemeanor stalking, because of stalking’s close
predictive relationship with domestic violence homicides.?® Indeed, one
study of ten major cities found that 76% of murders of women had been
preceded by at least one incident of stalking.?” Political realities suggest
that there is little chance of either bill becoming law in this session of
Congress, though previous versions have had a record of attracting at
least some degree of bipartisan support.?

PART Il: STATE LAW AND THE BOYFRIEND LOOPHOLE

In lieu of federal action, however, some states have moved to include
dating partners in gun ownership restrictions. A 2014 analysis showed
that only ten states have enacted laws barring firearm possession by
dating partners convicted of domestic abuse.?®  These states—
Washington, California, Arizona, Tennessee, West Virginia, New Jersey,
New York, Minnesota, lllinois and Nebraska®*—are a politically and
geographically diverse group that reveals the unique legislative appeal of
the issue.

In the wake of renewed public attention on the link between domestic
violence and firearms, other states have moved to take action to include
dating partners in their firearm bans. Oregon Governor Kate Brown
made passage of H.B. 4145—a bill designed to close the “boyfriend
loophole”—a centerpiece of her 2018 legislative agenda, noting that over
half of the sixty-six domestic violence fatalities over the prior two years
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in the state had been committed with a gun.®® That bill passed the
Oregon House of Representatives just one day after a school shooting in
Parkland, Florida killed seventeen students.>> Notably, the bill attracted
substantial bipartisan support; one state senator spoke in support of the
bill while affirming his desire to protect the Second Amendment.*

Yet advocacy for state legislation restricting gun ownership for
abusive dating partners is not without significant opposition. A 2015
Louisiana bill would have included dating partners in the state’s
domestic violence offender gun ban but was halted by lobbying efforts
from firearms-rights lobbying groups.3* Despite this legislative defeat,
Louisiana is an instructive example. Two years later, a modified bill was
passed by the legislature and signed into law.*

One broad conclusion suggested by both these examples is that
action to close the boyfriend loophole—while possible in both red and
blue states—will need to be calibrated differently based on the political
climate of a given region. Louisiana’s modified legislation is not as
expansive as its Oregonian counterpart, but political realities necessitated
compromise in order to ensure passage. In states where outright bans on
firearm possession by abusive dating partners are politically impossible,
legislatures should look for room to compromise in order to ensure that
women are protected from as many perpetrators of domestic violence as
possible.

CONCLUSION
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The Lautenberg Amendment was passed in 1996 with nearly
unanimous support in both houses of Congress. The aim of this
amendment was to prohibit “anyone who attempts or threatens violence
against a loved one has demonstrated that he or she poses an
unacceptable risk” from possessing firearms.”3® Realizing this ambitious
goal, however, will require the Lautenberg Amendment’s application to
dating partners. to women like Sarah Engle,®” Courtney Weaver,*® and
Cheryl Mascarefias,®® who were shot by their respective boyfriends.
Current federal law goes a long way towards preventing many domestic
abusers from purchasing guns, but legislation to close the boyfriend
loophole is the only way to extend these protections to women in abusive
dating relationships.
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