JURY NULLIFICATION: FIXING THE LAW WHEN POLITICIANS
WON’T

*Leigh Ainsworth

New Hampshire is poised to be the first state in the country to pass
legislation requiring judges to inform juries of their right to “nullify.”’
Jury nullification has existed since the nation’s founding and allows
juries to acquit defendants in cases where conviction would proper under
the law but would result in an unjust verdict.* The Supreme Court,
however, has held that judges are not required to tell juries of their right
to nullify,” and some states have even allowed arresting individuals who
inform juries of their right to nullify.* New Hampshire’s move towards
requiring judicial instructions about jury nullification is thus exciting and
daunting all at the same time—it is an opportunity to see what could
happen if juries really know about nullification.

Jury nullification is a disputed topic among criminal law scholars
who disagree as to whether jury nullification is appropriate and, if so,
when it is appropriate. Paul Butler, Professor of Law at the Georgetown
University Law Center, advocates for the use of jury nullification in
certain cases involving African Americans, particularly black men who
are accused of nonviolent drug crimes.” Butler believes that nullification
can be a powerful tool to correct racially biased laws and law
enforcement practices.® Others, however, disagree with Butler and point
out that jury nullification undermines the sanctity of the legal system by
allowing lay persons the opportunity to bypass laws that government
officials have implemented (and they may argue that he laws were
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created for good reasons).” While these two sides disagree, jury
nullification is unknown to many individuals and thus rarely finds its
way into the courtroom.®

A large segment of the U.S. population finds the war on drugs—and
the laws stemming from this “war”—to be unnecessarily harsh,” and
statistics show there is racial disparity in drug arrests.'’ Yet, the law—at
least at the federal level—continues to require mandatory minimums
even for nonviolent drug crimes, which result in lives wasted serving
unnecessary jail time and thousands of dollars spent on jailing
individuals.'" The arrest rate for white Americans is much lower than
that of African-Americans and other minorities.'” The racially-biased
application of these laws tears apart families and communities that are
often already struggling with financial hardships."? Jury nullification in
these instances, as proposed by Professor Butler, thus makes sense.

Arguably, some opponents of jury nullification have valid concerns
about whether juries would in fact follow scholars’ recommendations to
only nullify in specific types of cases.'* Others fear that jury nullification
will make the legal system arbitrary because jurors lack accountability
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for their actions.'” While these concerns are appropriate, opponents have
too little faith in the American population. After all, most law-abiding
citizens, from which juries are pulled, do just what the adjective
describes—they abide the law. As proponents of jury nullification note,
it is unlikely that a jury would nullify in the case of a rapist or a murderer
when it is “beyond a reasonable doubt” that the individual acted upon the
crime.

Moreover, jury nullification can be a powerful tool for giving regular
citizens a voice in an increasingly disheartening and defunct political
system. An April 2016 Associated Press—GfK (Gesellschaft fiir
Konsumforschung'®) poll found that eight in ten Americans are deeply
angered by the way the current federal government is working, and
roughly 6 in 10 Americans are displeased by the way the their state and
local governments are working.'” In a country that seems doomed to
political—and legal—gridlock, jury nullification can be a more profound
way for Americans to express their disapproval of laws, such as
mandatory minimums, that do not properly represent the more modern
view of “justice.” As Butler describes it, jury nullification can be a form
of grassroots legal organizing, much like the grassroots lawyering and
political participation in the South during the Civil Rights era.'® If
citizens are able to speak loudly enough through jury nullification,
perhaps then, Congress and state governments will pass laws that are
morally and economically in sync with the needs of American society.

New Hampshire’s decision to take a step forward and—potentially—
require informing juries of their right to nullify signifies a shift in the
way our legal system interacts with society. If jurors use their
nullification power appropriately, it will be a chance to involve everyday
people in the process of shaping how the law is not only applied but also
potentially how law is created. The ultimate purpose, after all, of creating
“jury nullification” was to protect individuals and society as a whole
from unjust laws."”
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The right [to a jury trial (and thus jury nullification)] was an
important component of democracy in the [United States] . . . . Jurors
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were supposed to be an important limit on government powers—part
of the complex system of checks and balances that was designed to
prevent the state from becoming too overwhelming.

Id at61.



