FOURTH AMENDMENT: DRUG DOGS ON A DRIVEWAY
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Police departments commonly use drug dogs to detect the presence
of illegal narcotics.' In a recent case, United States v. Beene, the Fifth
Circuit held that the use of a dog to find narcotics within a car parked in
the defendant’s driveway was not a search.” The Fifth Circuit erred in its
reasoning. The scenario in Beene constituted a search, and the Supreme
Court should evaluate the Fifth Circuit’s decision.

In Beene, the police received an anonymous tip that defendant
Rickey Beene had pointed a gun at people on a street.’ Police went to
Beene’s residence and watched him pull into his driveway and get out of
the car.* The officers arrested him because they believed they had
probable cause based on the anonymous tip.” Upon seeing her husband
handcuffed and placed in the back of a police vehicle, Beene’s wife
came running outside, yelling at the officers.® An officer asked if they
could check her husband’s car for a gun, at which point she demanded a
warrant.” Another officer then arrived at the scene with a drug dog,
which detected narcotics in the vehicle.® Using the dog’s alert as
justification, the police searched Beene’s car and found marijuana, a
substantial amount of cash, and a handgun.’

The Fifth Circuit Court of Appeals held that the driveway was an
“open field” rather than part of the home’s “curtilage,” or the area
immediately surrounding a home.'’ As an open field, the driveway
constituted a public space.'’ The court found that because the use of drug
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dogs in public spaces is typically not a search under the Fourth
Amendment, the officer’s use of the dog in the driveway was not a
search either.'”

The Supreme Court has held that whether the use of a dog constitutes
a search depends on where it is used. In United States v. Place, the
Court held that if law enforcement officers use a drug dog in a public
space, such as an airport, it generally does not comprise a search under
the Fourth Amendment because an individual has a lower expectation of
privacy in a public space.”” In contrast, the Court held in Florida v.
Jardines that the use of a drug dog on the front porch of a home—part of
the home’s curtilage—constitutes a search because an individual has a
greater expectation of privacy in the curtilage of one’s home.'* In Beene,
the Fifth Circuit should have considered the driveway part of the home’s
curtilage, rendering the use of a drug dog a search. The car parked in the
driveway was merely five to seven feet from the home itself, not much
farther from the main structure of the home than the porch in Jardines."
Furthermore, the driveway can hardly be analogized to the airport in
Place, a public place open to hundreds of other travelers; Beene had a
greater expectation of privacy on his driveway, which was never open to
the public in that manner.

What makes the police officer’s actions in Beene egregious is that a
drug dog meets the definition of a sensory enhancing device—a tool
which allows law enforcement to learn information they could not using
ordinary human senses—which the Supreme Court has found to be an
indicator of a Fourth Amendment search.'® In Kyllo v. U.S., the Supreme
Court held that police officers’ use of a sensory enhancing device,
specifically a thermal imaging device, to detect the presence or absence
of heat was an indicator of a search.'” According to Alexandra Horowitz,
a researcher at Barnard College, a drug dog is capable of detecting a
teaspoon of sugar in a million gallons—or two Olympic sized swimming
pools—of water, and can be trained to detect the presence or absence of
many substances.'® A drug dog’s powerful sense of smell, like the
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thermal imaging device in Kyllo, allows a police officer to get much
more information than he could relying on his own senses, and thus
justifies labeling the police actions in Beene a search.

Dissenting Judge Graves in Beene voiced his concerns about the
consequences of the decision. He argued that the Fifth Circuit’s ruling,
which brought residential driveways under the definition of a public
space, would allow police officers to indiscriminately sweep residential
driveways, yards, and common areas in apartments.”” By ruling that
there was no search, the court pushed the scenario of a drug dog on a
homeowner’s driveway outside the purview of the Fourth Amendment.

The Fifth Circuit’s decision also has second order consequences for
what a police officer may do. For instance, in Beene, police initially had
no justification to search Mr. Beene’s car. In fact, they asked his wife’s
permission to search.”’ After the drug dog reacted to the car, it likely
furnished the police with reasonable suspicion that there was evidence of
a crime in the car, which the Supreme Court has held justifies a stop and
limited search under the Fourth Amendment.”’ From Judge Graves’
perspective, the suspicion was based on a search lacking justification and
thus contravened the Fourth Amendment.*

By not finding the use of a drug dog on a residential driveway a
search, the Fifth Circuit has furnished police officers with more freedom
than Fourth Amendment precedent provides; the Supreme Court should
grant certiorari to examine the Fifth Circuit’s decision.
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