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INTRODUCTION

On May 2, 2022, an unknown individual working in the Supreme
Court of the United States leaked Justice Alito’s draft opinion for Dobbs
v. Jackson Women’s Health Organization to Politico.! While the
contents of the decision may have been as expected, the bold defiance
to stare decisis was still shocking, gripping the nation for what would
come as a result. Seven weeks after the leak of the draft opinion, the
official opinion circulated, confirming that women no longer have the
federally-protected right to terminate a pregnancy.” This opinion will
change the landscape not only for Fourteenth Amendment Due Process
jurisprudence but will also jeopardize the future of several civil rights
previously recognized by the Supreme Court that may not be explicitly
stated within the Constitution.’

To understand the constitutional aspects of abortion rights, one
must understand where reproductive laws originated. From the mid-
thirteenth century to the late-eighteenth century, common law punished
abortion after a certain point of early gestation as homicide.* However,
beginning in the nineteenth century, there was a progression in the

s

J.D. Candidate 2024, Georgetown University Law Center, B.S. Chemical
Engineering, Katholieke Universiteit Leuven, 2021. I would like to thank my fellow
editors and team at the American Criminal Law Review for giving me the opportunity
to publish in such a wonderful journal.

! Ariane de Vogue, Tierney Sneed, Devan Cole, Supreme Court Issues Report on
Dobbs Leak But Says It Hasn't Identified the Leaker, CNN (Jan. 19, 2023),
https://www.cnn.com/2023/01/19/politics/supreme-court-dobbs-report-
leak/index.html.

2 Dobbs v. Jackson Women’s Health Organization, 142 S. Ct. 2228 (2022).

3 Terri Day& Danielle Weatherby, The Dobbs Effect: Abortion Rights in the Rear-
View Mirror and the Civil Rights Crisis That Lies Ahead, 64 WM & MARY L. REV.
Online 1, 3 (2021).

4 JouN KEOWN, BACK TO THE FUTURE OF ABORTION LAW: ROE’S REJECTION OF
AMERICA’S HISTORY AND TRADITIONS 5 (2006).



common law that prohibited the abortion of a fetus once the mother
could perceive fetal movement in the womb, a benchmark in fetal
development known as the quickening, which occurs around the twenty-
fifth week of pregnancy.’ There was a shift in legislative attitude
towards abortion, both here in the United States and in England, as there
was a wide consensus towards enacting prohibitory regulations on
abortions.® Scientific consensus at the time believed that human life
began at fertilization, causing legislatures to remove the quickening
distinction.” The main common law goal was to protect the interests of
the unborn.

Religious fanatics and conservative politicians use the interests of
the unborn as an insincere, albeit catchy, masquerade to market to the
public the purpose behind such restrictions; however, these individuals
solely deploy this public messaging to distract from their true
motivation—the inherent distrust of women’s bodily autonomy.® While
there has been an evolution of the law’s perception of women from
property to people, majority Anglo-Saxon legislatures are still lacking
in giving full equal rights to women, especially regarding reproductive
autonomy.’ Up until Roe, there was a strong political and legislative
intention to restrict the reproductive rights of women under the guise of
protecting unborn life.!® Now after Dobbs, legislatures are re-
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empowered to pursue restrictive reproduction laws, and consequently
oppress the women living within their borders.

This Essay aims to dissect Dobbs and discuss the frightening future
for women, with potential ramifications that are outside the realm of our
immediate discernment. Part I will dissect the Dobbs decision, focusing
on the historical justification for the decision and contrasting the
decision to the precedents it contradicts. Additionally, Part I will discuss
Dobbs’ violation of judicial principles as well as analyze how several
state statutes passed following Dobbs violate American women’s
natural and constitutional rights. Part II will discuss the principle of a
panopticon and how the Dobbs decision has placed women in a dystopic
nightmare that is counter to the American dream, as well as foreshadow
additional surveillance dangers.

I. DISSECTING DOBBS

Under Roe, the right to an abortion was conferred in the Constitution
as a part of the right to privacy, citing the First, Fourth, Fifth, Ninth, and
Fourteenth Amendments.!! While there is no explicit right to privacy
listed in any of those amendments, the right derives from those rights
explicitly conferred to the people. A majority of the Roe opinion hinged
on the Fourteenth Amendment, which claims “no state shall deprive any
person of life, liberty, or property without the due process of law...”!?
The right to obtain an abortion was viewed under the banner of
“liberty.”!® As a result, the Dobbs court attempted to take apart the
applicable standard provided under “liberty” as provided by the
Fourteenth Amendment.'*

Two decades later, Roe was reaffirmed in Planned Parenthood v.
Casey.'®> Justice O’Connor ultimately held that a state abortion
regulation places an undue burden on a woman’s right to an abortion
and is invalid if its purpose or effect is to place a substantial obstacle in
the path of a woman seeking an abortion before the fetus attains
viability.!® Justice O’Connor explicitly referred to the doctrine of stare
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decisis and argued that in order to overrule a precedent holding, the
changing circumstances must have rendered the established rule
unworkable.!”

Almost two and half decades later, Dobbs fell at the steps of the
Supreme Court. In 2018, Mississippi enacted the Gestational Age Act,
which prohibits any physician from “intentionally or knowingly”
performing an abortion after fifteen weeks of gestational age.!® The
Mississippi legislature claimed that “legitimate interests from the outset
of pregnancy in protecting the health of women” was the intention
behind the statute.!” Jackson Women’s Health Organization, a
Mississippi abortion clinic, and one of its doctors brought an action
against state health officer Thomas Dobbs, claiming the statute
unconstitutionally limited the right to abortion.?’ There were two central
questions that the court chose to answer. First, whether the United States
Constitution confers the right to abortion, and second, whether the
Supreme Court should overrule its own precedent.?!

Justice Alito argued that to decide if the Constitution implies a right,
the Court must scrutinize three factors: first, the articulated standard
for the Constitutional grounds on which the activity or contested issue
is claimed to be in violation of; second, whether the nation has a history
and tradition of such activity and whether it is an essential component
of the liberty in question; finally, whether the right in question is part of
a broader entrenched right supported by other precedents.??

These three factors surround the framework of the Court’s decision
in Dobbs. While the Court examined a second question, the first central
question displays an overreach of judicial restraint by the Court. Justice
Alito provides a historical argument—one rooted in what can be coined
as no less than “white-washed”—to go against the fabric of civil rights.
Making a historical argument on civil rights based on the history of
white America and their ancestors insults the foundation of civil rights
and emphasizes the ideology of conservative, white-supremacist
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patriarchs while ignoring the majority of Americans that are anything
but.?

Justice Alito’s use of history to analyze whether abortion is an
essential component of liberty is fallacious. Using history as a
determining factor on whether certain civil rights should be granted
contradicts the intent of progressive civil rights for women because,
historically, women have lacked economic, societal, and bodily
autonomy for a majority of history. In particular, the Fourteenth
Amendment protects the violation of these rights and liberties by state
governments.”* When abortion is banned, people in marginalized
communities are forced to endure hardships that have a consequential
impact on their health, economic well-being, and place in society.?’ In
other words, abortion access is an economic and racial justice issue that
is a crucial part of civil rights that tends to impact women of
marginalized communities tremendously.?® The use and reference to
history and tradition is erroneous and contrary to the purpose of civil
rights. The general purpose behind civil rights is to expand rights to
protect individuals’ freedom from infringement by the government,
social organizations, and private individuals.?’ Civil rights are meant to
progress in filling the gaps of equal protection for those who lack
equality in the eyes of society, the economy, and the law.?
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Justice Alito used his thwarted view of history to ignore the purpose
of civil rights. He stated that abortion had been historically criminalized
and prohibited, particularly at common law and subsequently by
statute.?’ He provided an abridged history of European, Anglo-Saxon
views towards abortion, then proceeded to merge those views into the
colonial American view, then moved to more recent American statutory
history.*® However, American history has not been shaped solely by
European views. He ignored Native American and several immigrant
communities’ views on the discussion. This argument cited solely
western ideals, which dangerously emphasized western exceptionalism
and demeans the values, thoughts, and cultural practices of “non-
western” cultural groups. !

Not only did he fail to include the diverse history with respect to
different cultural groups, Alito distorted the purely Anglo-Saxon
common law-based history he chose to examine and misstated the
historical legacy of abortion rights. The common law did not regulate
pregnancy in the early stages and did not even recognize abortion
occurring at that stage.>?> In William Blackstone’s 1765 Commentaries
on the Laws of England, he notes that life begins at the contemplation
of the law only when the fetus is able to actively move in the mother’s
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womb in such a way that she can feel its movement.>> Even James

Wilson, a driving force at the Constitutional Convention, repeated
Blackstone’s ideology that life begins when the fetus is able to “stir” in
the womb.** Additionally, at the time of the founding of the nation,
states did not have the lawful power to prohibit abortion before the
quickening since the states followed the common law.**> Thus, Alito’s
conclusion that abortion rights lack tradition and roots in history is
inaccurate.

Even if Alito’s poor historical work were somehow accurate, his
decision ignores the positive growth of civil rights in recent history. For
example, the Court’s decision in Plessy v. Ferguson, which held that
public accommodations that are segregated according to racial
classifications do not violate the Equal Protection Clause of the
Fourteenth Amendment provided that the accommodations were
“separate but equal,” was overruled by Brown v. Board of Education.>®
From Plessy to Brown, the United States saw an expansion of rights
provided to African Americans to ensure they were granted equal
protection under the Fourteenth Amendment.>” The Brown court stated,
“[w]e must consider public education in the light of its full development
and its present place in American life throughout the Nation. Only in
this way can it be determined if segregation in public schools derives
these plaintiffs of the equal protection of the laws.”*

Even though the Brown Court revolved around equal protection in
public education, in the abortion context, a similar logical fallacy can
be applied. Historically, the Fourteenth Amendment’s equal protection
clause was not necessarily written with abortion in mind. At the time of
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the Fourteenth Amendment’s passage in 1868, women were not
considered equal under the eyes of the law and were still deemed to be
property.®® The drafters of the Fourteenth Amendment intended to
prohibit certain forms of race discrimination, and they regarded racially
biased enforcement of the criminal law as the archetypal violation of the
Equal Protection Clause.*® Reconstructionists also intended to prohibit
certain kinds of discrimination against people of lower socioeconomic
classes and believed the enforcement of class-biased enforcement of
criminal law was an “unconstitutional evil.”*! Thus, it would be against
the government’s prerogative to turn a blind eye to the existence of a
gray market that affords affluent white women with the privilege of a
de facto immunity from statutory bans on abortion.*> The problem
surrounding past abortion discussions have revolved around economic
access. Meaning when privileged women in a community are able to
terminate their pregnancies without significant obstacles, then this
formal liberty should be extended to all women.*’

The problems of the past can even be extended to the present day
since the central issue in the discussion not only revolves around
economic access, but geographical access. Now, some states have
enacted their own pro-life blanket abortion bans, while others have
not.** So in order for a woman to have access to abortions, if she does
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not live in a state that has codified the right to abortion, she must travel
to a state that does to receive such care. Again, only women of privilege,
usually affluent and white, have access to the means to travel to such
states, stay at a hotel for the duration of the care, and have the ability to
take leave from work.*> This current situation for women is now a
modern-day era version of the “separate-but-not-equal” ideology of the
Jim Crow era.*

The Reconstruction Amendments acknowledged the federal
government’s ability to intervene in state matters when due process and
equal protection are concerned. Policymakers could argue that the
failure to provide women with a federally-protected right to abortion
affects women exclusively, thus violating the Equal Protection Clause.
However, the Supreme Court has routinely rejected arguments that laws
regulating reproductive activities which solely affect women violate the
Equal Protection Clause of the 14th Amendment.*” Abortion, contrary
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to instinctive belief, does not solely affect women. It affects men as
well, particularly young men. Parental age, of both mother and father,
at first birth is an important indicator of educational attainment and
economic mobility.*®

National data has found that teen fatherhood is associated with
decreased years of schooling and a decreased likelihood of receiving a
high school diploma.* Thus, men involved in a pregnancy before the
age of twenty whose partner had an abortion were more likely to have
graduated from college compared with those whose partner gave birth.>
The lack of abortion access affects both men and women of lower
socioeconomic status. One in four women in the United States will have
an abortion; about sixty percent of them are in their twenties, and about
seventy-five percent of them are in a low income bracket.”! In addition,
research has found that a smaller number of men are involved in a larger
proportion of abortions, thus indicating that men are impacted in the
restriction towards access to safe abortions.>? Thus, the lack of abortion
rights does not solely affect women, as these restrictions affect men and
women particularly of low socioeconomic status and thus violate the
Equal Protection Clause as it is discriminatory towards those of a lower
social or economic status. As a violation of the Fourteenth Amendment,
the federal government has a duty to step in and protect the people’s
civil right to abortion. As a result, abortion rights are not issues that
should be deferred to states but, instead, are rights that should be
federally protected as intended under the Fourteenth Amendment.

The arguments put forth by Justice Alito in the Dobbs decision are
not only incorrect but are also contradictory to the very notion of civil
rights. The use of history in the determination of constitutionally
implied rights sets a dangerous standard that will give the Court
permission to overturn progressively granted civil rights. As a result,
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the historical analysis in the Court’s implied rights test should be
abandoned when it is being used to grant or deny civil rights.

II. THE PANOPTICON

It is more dangerous than ever to be pregnant in the United States.>
This can be attributed to the combination of pregnancy, policing, digital
surveillance, and the overt criminalization of abortion.>* The current use
of digital surveillance along with the Dobbs Court’s blessing to
criminalize abortions, has swallowed women into living in a quasi-big-
brother state. This targeted use of digital surveillance against women
has placed them in something that is four walls short of a prison. The
purpose of the surveillance is to make sure a woman carries a pregnancy
to term, and the woman’s inability to know whether she is being closely
monitored during her reproductive years places her in the line of sight
of an omnipotent prison guard. However, surveilling a group of people
to ensure they are on their best behavior is not a new concept.

In 1785, Jeremy Bentham, the founder of utilitarianism, described
the idea of a panopticon as a method for constant surveillance of
prisoners.>> Bentham’s original panopticon was an octagonal prison
design that encircled a tall inspection tower with individual cells built
into the circumference of the octagon.’® Through the specific
architectural design, an illusion of constant surveillance is created.’’
The prisoners are not always being watched, but they do not know when
they are being watched.’® One of the key ideas of the panopticon was to
create an extension of perception beyond visible locales while
simultaneously reducing temporal relations to spatial relations, thus

33 See Natalie Fixmer Oraiz, The Policing of Pregnancy and Homeland Security are
Intimately ~ Enmeshed, =~ Wash. Post (Aug 4, 2022), http://proxygt-
law.wrlc.org/login?url=https://www.proquest.com/blogs-podcasts-websites/policing-
pregnancy-homeland-security-are/docview/2698354907/se-2?accountid=36339.

4 1d.

35 See Elizabeth Stoycheff et. al., Privacy and the Panopticon: Online Mass
Surveillance’s Deterrence and Chilling Effects, 21 NEW MEDIA & SoC’Y 3, 603, 604
(2019).

36 Id.

57 See Masa Galic et. al., Bentham, Deleuze and Beyond: An Overview of Surveillance
Theories From the Panopticon to Participation, 30 PHIL. & TECH. 9, 9, 12 (2017).

8 Id.

11



creating a distortion in the prisoner’s sense of space and time.*

Surveillance is carried out from a single point, and it is the inspector in
his darkened central tower that appears to possess the power of an
omnipresent being.*’ The inspector’s inherent omnipresence stems from
the eyes of those who do not see him. Since they cannot see him
anywhere in the panopticon, they cannot confirm they are being
watched.®! It is precisely the inspector’s apparent omnipresence that
sustains perfect discipline in the panopticon hypothesized by Bentham,
that deters the prisoners themselves from transgressing.®> Bentham’s
vision was not to create a controlled society where people would be
under mass surveillance all of the time; rather, it was the idea of self-
internalized discipline that would be implemented in individuals.®
This idea of a panopticon is similar to the mass surveillance of
individuals, particularly a certain group of individuals, with the idea of
forcing the targeted group into internalizing the deemed “correct”
behavior to avoid facing punishment. Important to the post-Dobbs
discussion nationwide, this concept seems relevant now more than ever
before. There is an overlap between the historical analysis of civil rights,
digital surveillance, and the criminalization of abortion that has come to
fruition now that Dobbs has ushered the United States into a post-Roe
era. Justice Alito’s interpretation of the five factors violate the very
principle this country was founded on: freedom of choice.®* The use of
commercial surveillance and open-source intelligence platforms in
surveilling and prosecuting women has contradicted the concept of
mutual trust, creating a panopticon for women. Now that Roe has been
overruled, women are forced into an even further enforced panopticon
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society where it feels as though every move they make, especially in
regards to their reproductive choices, is being monitored and watched.
In recent years, pregnant people have been prosecuted and punished
for miscarriages, stillbirths, and attempting suicide while pregnant.®’
The intense criminalization of pregnancy, compounded with the
improvements in technology, has led to modes of digital surveillance
that were inconceivable before Roe.*® Nowadays, an expansive range of
surveillance equipment is available to identify women who are seeking
abortions and women who have had abortions.®” It is easier than ever
for law enforcement to access information and bypass the use of a
warrant. After Dobbs, digital surveillance is being employed to enforce
the further criminalization of abortions.®® In 2018, the Supreme Court,
in its landmark decision of Carpenter v. United States, detailed the
privacy risks of location information extracted from cell phones and
required police to get a warrant prior to tracking an individual’s location
for an extended period of time.*” Law enforcement and intelligence
agencies, however, have been given approval by government lawyers to
bypass this prohibition by buying data from data brokers.” In addition,
de-anonymizing cell phone location data is not difficult, especially if
the data is geofenced, geotagged, or includes information on the
movements of the phone that can be used to infer the identity of its
owner such as through their home address or workplace.”! Internet
search engines are a rich tool for tracking potentially pregnant people.’
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Police can obtain search history records from search engines, and
sometimes a warrant is not even needed.

Further, women commonly use menstrual tracking apps which
contain sensitive data, trackable by law enforcement.”® The popular app,
Flo, alone has amassed forty-three million active users.”* These apps
contain data on when a person’s period starts, when a person’s period
ends, when a person has sex, when a person takes birth control, and
when a person could possibly be pregnant.””> Additionally, medical staff
are effectively deputized as criminal investigators to drug test pregnant
patients without a warrant or consent and then subsequently report the
results to the police.”® This was all occurring even before Dobbs came
into effect.”’ Such healthcare surveillance will only expand further now
that Roe has been overturned.”

A digital panopticon surrounding women in the post-Dobbs era will
cause hesitation to obtain access to adequate healthcare for fear of being
prosecuted for a crime they did not commit. In 2015, for instance, Purvi
Patel was charged with fetal homicide for attempting to induce her own
abortion.” This was the first time a woman was charged for fetal
homicide, but in the context of general criminalization of abortion, this
was not the first. In recent years, pregnant women have been
criminalized for falling down a flight of stairs and inducing a
miscarriage, disclosing substance abuse while pregnant, refusing to
have a Caesarean, miscarrying in high school bathrooms, suffering from
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stillbirth, and attempting suicide.®® This surveillance will only grow in
the post-Dobbs era.’!

The fall of Roe and Casey will also expand the threat of private
abortion bounty-hunting laws which allow private litigants to sue
anyone who facilitates an abortion.®? For example, a Texas statute, SBS,
enables private civil actors to target anyone who seeks and facilitates
abortion care. This Texas statute is essentially authorizing a “see
something, say something” form of policing by private citizens,
transforming them into bounty hunters.®® Multiple states have either
passed or introduced statutes similar to SB8, and this is likely to only
increase.®* Since civil claims can be pursued with much less evidence
than is needed to enforce criminal abortion bans, police and prosecutors
may use their surveillance powers to assist private bounty hunters, who
are already able to weaponize commercial surveillance products and
open-source intelligence platforms. With state officials now poised to
pursue charges under America’s more than 4,400 abortion laws, they
will turn to the surveillance tools that have become central to American
policing, using technology to intrude into the most intimate aspects of a
woman’s life.5¢

Mass surveillance—problematic by its own nature—especially
becomes a problem in this context because it focuses on a particular
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community or persons with a particular identity: in this case, women.
Further restrictions on abortion access are more likely to further the gap
between women in marginalized communities and women of different
socioeconomic statuses. Thus, the targeted surveillance will likely
affect women, more specifically women within those marginalized
communities. Looking to the history of the United States’ surveillance
habits, surveillance on marginalized communities is not something that
is simply a possibility but a destiny that has been predicted by a pattern.
These similar surveillance techniques have been used in the name of
immigration enforcement, the war on drugs, the war on terror, and
several other law enforcement priorities.®’

CONCLUSION

Justice Alito’s opinion was not only decided on an incorrect
historical analysis, amongst many other inaccuracies, but was also
contrary to the wishes of most Americans.®® As Part I discussed, using
historical analysis as a factor in deciding whether a right is implied
within the Constitution is erroneous when applied to civil rights and
civil liberties. It fails to carry out the purpose of civil rights and civil
liberties, which is to close gaps in inequalities, but instead forces those
who are facing the consequence of that gap further into a state of
inequality. As a result of this decision, women are further forced into a
panopticon placing them in a state of constant, non-consensual
surveillance. This decision has threatened bodily autonomy for women,
economic security for men and women, and enabled further use of
unjustified searches and seizures. The results of such a catastrophic
overreach in judicial authority have placed the American people’s civil
liberties in a questionable state. Laws and norms that safeguard privacy
in the United States do not work for people who are marginalized or
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economically disadvantaged.* After Dobbs, rampant
overcriminalization will emerge, aided by the use of mass surveillance
and regulatory enforcement. Women from marginalized communities
will be further forced into the plague of mass incarceration because anti-
abortion legislation disproportionately impacts poor women and women
of color and contributes to the problem of systemic racism and classism
within the criminal legal system.*°
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