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ABSTRACT

This article examines the practice, nature and prospects of civil disobedience
as a mode of resistance to climate change. Dominant understandings of civil
disobedience are still highly indebted to earlier models that emphasized its pri-
marily domestic locus, its broad adherence to the law and its targeted nature.
But the sheer scale and amorphousness of the climate change challenge, its
complex private-public nature and its systemic character profoundly challenge
techniques honed during the civil rights or decolonization movements. We
argue that there is a need to understand ‘“climate disobedience” as based on a
sui generis legal strategy, one that is more global, transnational, pluralistic,
and decentralized than earlier instantiations of disobedience. Climate disobedi-
ence problematizes not just particular laws or policies, but the very notion of
adherence to concepts of law that are entangled with planetary destruction.
Based on a study of the legacy of past civil disobedience episodes and actual
practices of climate disobedience, the article highlights some of the vulnerabil-
ities evident in current efforts and points to some ways to avoid the resulting
traps.
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INTRODUCTION

“The time for polite petitioning has passed. We have a collective responsibility
to address the climate crisis and the right to resist the activities of governments
and fossil fuel corporations that perpetuate it. In the courts of law, in the audi-
ence of public opinion, and in the tribunal of history, we will stand justified in
our resistance to the fossil fuel system.”

—Climate Defense Project, Statement of Climate Civil Resistance

As the COP 26' conference on climate change wound down, some states and
observers have deplored its meager promises. Island states in the Pacific that have
been significantly affected by climate change and rising sea waters, in particular,
have decried the failure to achieve an agreement to ensure that global tempera-
tures do not exceed 1.5 Celsius, as a “declaration of war on our communities and
on our peoples. It is that simple —period.” George Monbiot, a leading British envi-
ronmental activist and thinker argued: “Now it’s a straight fight for survival. The
Glasgow Climate Pact, for all its restrained and diplomatic language, looks like a
suicide pact. After so many squandered years of denial, distraction and delay, it’s
too late for incremental change.” Specifically, Monbiot argued that a minority of

1. COP 26 refers to the 26™ annual session of the Conference of the Parties (COP) to the United
Nations Framework Convention on Climate Change (UNFCCC) which took place in Glasgow, Scotland
in October 2021. Article 7 of the UNFCCC establishes the COP and that it shall hold an annual session.
The COP is the supreme body of the UNFCCC, and shall keep under regular review the implementation
of the Convention and any related legal instruments that the COP may adopt, and shall make, within its
mandate, the decisions necessary to promote the effective implementation of the Convention.

2. George Monbiot, After the failure of Cop26, there’s only one last hope for our survival, THE
GUARDIAN (Nov. 14, 2021), https://perma.cc/CWP7-28C7.



https://perma.cc/CWP7-28C7

2022] “WE WAaNT 1O LIVE!” 157

25% of the population committed to change could “raise the scale of civil disobe-
dience” and “build the greatest mass movement in history,” using “domino dy-
namics” to overturn the global system’s inertia.’> Others have suggested that as
little as 3.5% of dedicated individuals would be enough to effect radical change.*
Indeed, in a context of increasingly dire climatic forecasts and a perceived
global crisis of governance in dealing with it, disobedience has been regularly
invoked as a way to resist a massive threat of global warming and ecological col-
lapse.” On the 14™ October 2022, two protesters with the group Just Stop Oil
threw two cans of soup at Vincent van Gogh’s “Sunflowers” in the National
Gallery in London. They then fastened themselves to the wall with glue.’
Although the most notable of such incidents, it was in truth one of many that had
seen similar stunts in relation to John Constable’s “The Hay Wain” in the UK,
Peter Paul Rubens’s “Massacre of the Innocents” in Munich,® Gustav Klimt’s
“Death and Life” at the Leopold Museum in Vienna,” Claude Monet’s “Les
Meules” at the Barberini Museum,'® and works in the Uffizi in Florence and in
Vatican museums.'' They coincide with a noticeable upsurge in high visibility
actions of a similar nature such as activists chaining themselves to the door of a
Chase Bank in Los Angeles to protest its funding of fossil fuel projects;'* gluing
themselves to the Shell building reception desk in London;"? efforts to stop pri-
vate jets from flying'* as well as commercial planes;' the throwing of red paint
on Spain’s parliament building to symbolize the blood of those lost to the climate

3. 1d.

4. Yasmeen Serhan, Can 3.5 Percent Save the Planet?, THE ATLANTIC (Nov. 26, 2021), https://
perma.cc/MJ7J-1.83S.

5. See, e.g. Farhana Yamin, “This Is the Only Way to Tackle the Climate Emergency,” TIME (June
14, 2019), https://perma.cc/6L.C4-PCP2.

6. Damien Gayle, Just Stop Oil Activists Throw Soup at Van Gogh’s Sunflowers, GUARDIAN (Oct. 14,
2022, 10:07 AM), https://perma.cc/3VDB-HL5W.

7. Neil Murphy, Climate Protesters Found Guilty of Causing Criminal Damage to Constable’s Hay
Wain, NATIONAL (Dec. 6, 2022), https://perma.cc/X767-EYHJ.

8. Stuart Braun, Attack on Monet Artwork: German Museums React, DEUTSCHE WELLE (Oct. 25,
2022), https://perma.cc/CVT4-Y56].

9. Alex Marshall, How Do you Tell a Vandal from a Visitor? Art Museums are Struggling, N. Y.
TIMES (Nov. 24, 2022), https://perma.cc/SEDU-QJPA.

10. Emma Newburger, Police arrest German climate protesters who threw mashed potatoes at
Monet painting, CNBC (Oct. 24, 2022), https://perma.cc/S8UP6-FUET.

11. Gareth Harris, No oil, no gas—no stopping: Climate activists in Italy glue themselves to ancient
Vatican Museums sculpture, THE ART NEWSPAPER (Aug. 19, 2022), https://perma.cc/ER2T-BKLT.

12. Lennox Yearwood Jr & Bill McKibben, Opinion: Want to Do Something About Climate Change?
Follow the Money, THE NEW YORK TIMES (Jan. 11, 2020), https://perma.cc/K6CK-XAS4.

13. Extinction Rebellion, BREAKING : Extinction Rebellion infiltrates London HQ of oil giant Shell,
glues on to reception desk, EXTINCTION REBELLION UK (2022), https://perma.cc/NAU6-NSMW.

14. Climate activists block private jets at Amsterdam’s Schiphol Airport, REUTERS (Nov. 5, 2022),
https://perma.cc/64EZ-WDNM.

15. Munich airport runway closes amid climate protest, DEUTSCHE WELLE (Dec. 5, 2022), https://
perma.cc/MR36-553P; Berlin airport briefly shut down by climate protesters, DEUTSCHE WELLE (Nov.
24,2022), https://perma.cc/SRYU-YH7C.
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crisis;'® and scientists chaining themselves to the White House fence.!” These
incidents, which are very symptomatic of a particular mood of despair and radi-
calization, have been met by both support'® and condemnation," including by
persons who clearly support heightening the fight against global warming.

Where some might be tempted to make disobedience appear exceptional and
even outlandish, activists may be tempted to present it as “the only rational
response to climate change.”® And whilst climate disobedience is in some ways
a manifestation of extreme individual and collective agency in the face of struc-
tures identified as complicit in a global climate catastrophe, it is also often framed
as resulting from a situation that leaves no choice.”' Indeed, there is a growing
sentiment that lawful methods fall significantly short of what is required to make
necessary changes to address the climate emergency.** Efforts such as divestment
from fossil fuel and other polluting industries may be viewed as insufficient to
confront the current crisis. While there has been a recent surge in lawsuits against
governments and companies for their inadequate policies to address climate
change, with some degree of success, such court-based actions have limitations.”
As is well known, litigation takes time and significant financial resources.* In
addition, courts may only be willing to grant limited remedies.”

What should one make of such evolutions from a political and legal perspec-
tive, and what kind of junction in the long arc of the history of civil disobedience
do they represent? Calls to engage in disobedience reflect the level of alarm of
many globally and a sense of the urgent need to “do something,” only magnified
by governmental and international failures to confront the danger of rapidly rising

16. Hannah Brown, Watch Protesters Throw Blood Red Paint at Spain’s Parliament, EURONEWS
(2022), https://perma.cc/PSMC-DBZR.

17. Chelsea Harvey, Scientists Risk Arrest to Demand Climate Action, SCIENTIFIC AMERICAN (Apr.
11, 2022), https://perma.cc/UB36-XQZY.

18. Aileen Getty, I Fund Climate Activism—and I Applaud the Van Gogh Protest, THE GUARDIAN
(Oct. 22,2022), https://perma.cc/CC3M-DZ3E.

19. Marsha Lederman, Climate activists have landed themselves in the soup, THE GLOBE AND MAIL
(Oct. 17, 2022), https://perma.cc/TAIT-DW8V; Michael Mann, Why The Van Gogh Climate Protest
Wasn’t Smart, TIME (Nov. 15, 2022, 12:29 PM), https://perma.cc/J42T-DGKK.

20. Fernanda Dahlstrom, Civil Disobedience is the Only Rational Response to the Climate
Emergency, KILL YOUR DARLINGS (2020).

21. Kamyar Razavi, Damaging a masterpiece: Has climate action gone too far?, GLOBAL NEWS,
(Oct. 15,2022, 6:00 AM), https://perma.cc/JUSL-MATT.

22. Cara Buckley, These Groups Want Disruptive Climate Protests. Oil Heirs Are Funding Them,
NEW YORK TIMES, (Aug. 10, 2022), https://perma.cc/7TBEFD-XMU4 ; Elizabeth Cripps, Is civil
disobedience OK if it’s the only way to prevent climate catastrophe?, THE GUARDIAN, April 12, 2022,
https://perma.cc/PJV3-PNAZ ; Sigal Samuel, If Our Governments Won't Stop Climate Change, Should
We Revolt? Extinction Rebellion Says Yes., VOX (Jan. 14, 2020), https://perma.cc/3KNX-LYP9.

23. Jessica Bateman, Why Climate Lawsuits Are Surging, BBC NEws (Dec. 7, 2021), https://perma.
cc/SEAT-MNMP.

24. Id. As one lawyer articulates, litigation is “just one of the levers that can be pulled to trigger
necessary change[.] ... The other levers are activism, policy and, of course, science. But [litigation] is
an incredibly powerful tool, and I think this year we’ve seen that.” Id.

25. Kent Roach, Judicial Remedies for Climate Change, 17 J. OF L. AND EQUAL. 105 (2021).
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global warming. It is also, specifically, a reaction to social inertia and based on an
intuition that only disruptive action aimed at the system itself can modify the struc-
tures that are responsible for profound environmental degradation. Disobedience
against climate change has alternated between more conventional calls for civil dis-
obedience to more confrontational and less civil tactics.*

Note that there is a certain liberty with which civil disobedience is often
invoked as a way of conjuring images of heroic and seemingly successful past
struggles. This is reflected in the ambiguity of some calls for disobedience (are
they really calls to disobedience or merely calls to protest?), and the fact that,
arguably, they are not calls to civil disobedience at all.?’ As Maxine Burkett has
argued in one of the first comprehensive treatments of “climate disobedience,”
invocations of the tradition, particularly in the United States, can lead to historical
approximations.” Indeed, for all its illustrious forerunners, civil disobedience’s
successes remain more limited than is typically understood, either because they
can be attributed to other, broader structural factors or because they, in fact, never
ended in profound change. Civil disobedience is also part of a peculiar liberal po-
litical register that carries a certain baggage,” and whose specificities, as we will
see, may be in tension with the goal of dealing with climate emergency.®

Is civil disobedience the right tool to combat climate change? Is it necessary
but also potentially counterproductive? What kind of disobedience does the
global climate crisis lead to and with what impact on the law? How might the par-
ticular challenges of resisting climate change affect our ongoing understanding of
what civil disobedience entails and, by ricochet, the nature of the law in times of
global environmental crisis? In this article, we argue that climate disobedience
calls into question our broadly accepted frameworks to assess the legitimacy and
effectivity of disobedience. In effect, it is already destabilizing and perhaps fun-
damentally renewing the political repertoire of disobedience by challenging some
of civil disobedience’s liberal, national and legalistic foundations. This requires a
renewed push to theorize civil disobedience that is particularly attuned to the exi-
gencies of the moment and the possibility that climate change may fundamentally

26. Rob Jubb & Alex McLaughlin, Climate Activism Has So Far Been Fairly Peaceful: Here’s Why
That Might Change, THE CONVERSATION, (July 7, 2022), https://perma.cc/B6JM-ES94 .

27. For example, quite tellingly, Christiana Figueres who served as executive secretary of the United
Nations Framework Convention on Climate Change (UNFCCC) from 2010-16 is presented as having
called for “civil disobedience” (Jeff McMahon, Former UN Climate Chief Calls For Civil
Disobedience, FORBES, https://perma.cc/B7JF-VQCYV) in her new book CHRISTIANA FIGUERES & TOM
RIVETT-CARNAC, THE FUTURE WE CHOOSE: SURVIVING THE CLIMATE CRISIS (2020). In reality, though,
the term “civil disobedience” is not used once in its 240 pages.

28. Maxine Burkett, Climate Disobedience, 27 DUKE ENV'T L. & PoL’y F. 1 (2016). Also Cesar
Cuauhtemoc Garcia Hernandez, Radical Environmentalism: The New Civil Disobedience, 6 SEATTLE J.
Soc. JusTt. 289 (2007).

29. Marshall Cohen, Liberalism and Disobedience, 1 PHIL. & PUB. AFFAIRS 283 (1972).

30. On the limitations of conceiving of disobedience merely in a liberal framework, see Robin
Celikates, Rethinking Civil Disobedience as a Practice of Contestation—Beyond the Liberal Paradigm,
23 CONSTELLATIONS 37 (2016).
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challenge global conditions of law making.’' In order to make that case, the arti-
cle will examine some of the challenges of mounting a civil disobedience cam-
paign “against” the current climate crisis, based on the past and present of
disobedience as a practice that simultaneously invokes and challenges the law. It
will draw on the vast literature on civil disobedience as well as the burgeoning
scholarship at the intersection of civil disobedience and climate change®? to sug-
gest that “climate disobedience” may ultimately not be adequately framed as a
form of civil disobedience.

Specifically, this article seeks to add three dimensions to this existing litera-
ture. First, a contextualization among historical precedents of civil disobedience:
contra an emphasis on the continuity of “civil disobedience” across time, it argues
that “climate disobedience” has features that necessarily set it apart from earlier
campaigns by pointing to both the potential for renewal and limits of the notion.
Second, we seek to emphasize recent work in civil disobedience scholarship that
highlights the move away from the “civil” and for which climate disobedience
provides a particularly interesting test case. And third, this paper seeks to add a
more global dimension than some of the related climate scholarship to date,
which has been quite focused on the US. Updating and globalizing our under-
standing of climate disobedience is particularly necessary given the character of
current campaigns against climate change and the global nature of the challenge.

In order to make the overall argument that climate change is leading to a funda-
mental but also problematic reimagining of civil disobedience, the article pro-
ceeds in three parts. Part I seeks to situate climate disobedience within the
broader tradition of civil disobedience, highlighting some of the continuities and
ruptures that have characterized it and broadly assessing what has made civil dis-
obedience part of the conventional register of liberal theory despite its emphasis
on the rule of law. It inquires about the distinctiveness of climate disobedience

31. See e.g., Glen Wright, Climate Regulations as If the Planet Mattered: The Earth Jurisprudence
Approach to Climate Change, 3 ENV'T & EARTH L.J. 33 (2013).

32. Charles R. DiSalvo, Climate Change Disobedience, 30 U. FLA. JL. & PUB. PoL’Y 279 (2019);
Maxine Burkett, supra note 28; Dahlstrom, supra note 6; William E. Scheuerman, Political
disobedience and the climate emergency, PHILOSOPHY & SOCIAL CRITICISM 791 (2021); Alex Rex
Iversen, Framing Civil Disobedience as an Accessible and Necessary Solution to the Climate Change
Conflict, (2018) (student Masters-level thesis, Malmo University) (DiVA); Konrad Ott, Is Civil
Disobedience Appropriate in the Case of Climate Policies?, 11 ETHICS SCI. ENV’T POL. 23 (2011); Simo
Kyllonen, Civil Disobedience, Climate Protests and a Rawlsian Argument For’ Atmospheric’ Fairness,
23 ENV’L VALUES 593 (2014); Amarbayasgalan Dorjderem, Global Climate Change: Interests of
Foreigners in Civil Disobedience, 11 ETHICS ScI. ENV’T PoL. 31 (2011); Matthew Rimmer, Coal in
Court: Whitehaven, Climate Change and Civil Disobedience, THE CONVERSATION (July 19, 2013)
https://perma.cc/S4DL-ULXS; John Lemons & Donald A. Brown, Global Climate Change and Non-
Violent Civil Disobedience, 11 ETHICS IN SCIENCE AND ENVIRONMENTAL POLITICS 3 (2011); Terran
Giacomini & Terisa Turner, The 2014 People’s Climate March and Flood Wall Street Civil
Disobedience: Making the Transition To a Post-Fossil Capitalist, Commoning Civilization, 26
CAPITALISM NATURE SOCIALISM 27 (2015); Hayley Bennett et al., Should Health Professionals
Participate in Civil Disobedience in Response to the Climate Change Health Emergency?, 395 THE
LANCET 304 (2020).
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and suggests that climate change has already led to significant adaptation of the
old register of civil disobedience. Part II asks some of the hard conceptual ques-
tions about “climate disobedience,” arguing that it radicalizes tensions inherent
in the notion of civil disobedience by highlighting a number of persistent chal-
lenges that climate disobeyers need to address. The conclusion reflects on
whether climate disobedience might ultimately deliver on the promise of helping
slow global planetary degradation.

I. THE GENESIS OF CLIMATE DISOBEDIENCE

What is the fundamental nature of climate disobedience? How did it come
about? To what extent is it similar to known practices of civil disobedience? This
section will highlight the transition between classic civil disobedience to what we
describe as climate change disobedience as the central development that this arti-
cle seeks to address. It begins by showing how climate change disobedience
emerged from a repertory inherited from classic earlier 20" Century instances of
civil disobedience, but is also a significant departure from the limitations associ-
ated with it. The section then highlights some characteristics of the emerging
efforts to harness disobedience to protect the environment and the ways it might
be argued to have changed not just the modalities but the very nature of
disobedience.

A. FROM CIVIL DISOBEDIENCE TO CLIMATE CHANGE DISOBEDIENCE?

By examining historically significant moments where civil disobedience has
been deployed, we assess whether the successes of any past movements may be
limited to the particular political contexts in which they arose. Given the unique
nature of the climate emergency, we chart ways in which disobedience to protect
the environment has required the invention of new methods and has also been
increasingly tempted by radicalization.

1. Evaluating the Legacy of Civil Disobedience

Although celebrated, the history of civil disobedience attaches to a relatively
small set of particularly prominent historical and iconic episodes which must be
understood in their own terms. The recounting of these episodes often obscures a
great deal of complexity and tensions within movements, as well as limitations
on their accomplishments. There is a gap, in particular, between the theory of
civil disobedience, and the actual politics—often fraught and contradictory—of
civil disobedience movements, as well as their relationship to the law.

Civil disobedience is both a practice and a concept. It has been engaged in and
has been theorized, in no necessary order. The origins of the practice are multiple
but civil disobedience in its modern form is sometimes dated to the ideas of
Henry David Thoreau, who is interestingly also one of the early theorists of
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ecology.” Thoreau had been imprisoned for tax evasion as a means to protest
slavery and the Mexican-American war. However, Thoreau’s work remains tied
to an appeal to individual conscience and the unwillingness to be associated with
certain unjust policies, rather than conceiving civil disobedience as a collective
and even social movement. His individual tax resistance had more to do with a
certain tradition of conscientious objection than it was the seed of a broader poli-
tics of resistance.** It might be analogized today with the stance of those engaged
in an “ethics of sustainability” and the critique of a mere politics of virtue® that is
not deeply engaged in an effort to seek justice in and against institutions.”® Tax
resistance against, among others, environmental harm remains an ambiguous
strategy in that context.?’

It is, instead, Mohandas K. Gandhi’s fight against the English colonizer and the
civil rights movement in the United States which, in specific eras and in specific
circumstances, have given civil disobedience much of its aura. Civil disobedience
is perhaps most notably associated with what it is deployed against, as much as
its specific tactics. Gandhi, who drew on Thoreau, developed the idea of satya-
graha to remarkable effect based on his experiences in South Africa for use in
India to resist British colonization. Satyagraha, which means “holding firmly to
the truth,” is an explicitly non-violent form of defiance in all circumstances by
contrast with passive resistance. Gandhi viewed passive resistance as “a weapon
of the weak” that often avoided the use of violence, but did not exclude the use of
force if the passive resister thought the occasion demanded it.*® In Gandhi’s per-
spective, while Thoreau limited his concept of disobedience to breaches of reve-
nue laws, satyagraha extended more broadly to violations of “any statutory and
unmoral law.”® Gandhi emphasized the absence of anger among civil resisters
and their willingness to countenance the punishment of their oppressors.*

Though Gandhi’s formal and informal leadership within the Indian National
Congress lasted several decades and the deployment of civil disobedience
occurred at various stages, there are certain iconic moments that stand out. One
such moment was the famous “salt march” in 1930.*' On the final day of the

33. Henry David Thoreau, Civil Disobedience, in WALDEN AND OTHER WRITINGS 667 (2000).

34. William A. Herr, Thoreau: A civil Disobedient?, 85 ETHICS 87 (1974).

35. Milan Ilnyckyj, “Resistance” Versus “Abstinence” in Responding to Climate Change, A
SIBILANT INTAKE OF BREATH (2009), https://perma.cc/GQD9-EL8Q.

36. See Ryan Darr, Climate Change, Individual Obligations and the Virtue of Justice, 32 STUDIES IN
CHRISTIAN ETHICS 326 (2019).

37. See Joanna Walters, We Will Not Pay: The Americans Withholding their Taxes to Fight Trump,
THE GUARDIAN (Feb. 15, 2017), https://perma.cc/X5E3-SFP5.

38. MOHANDAS K GANDHI, NON-VIOLENT RESISTANCE 3 (6th ed. 1972).

39. Id. at 3-4.

40. Id. at 79.

41. Signifying its continued resonance, the salt march has been depicted and memorialized through
statues, Indian currency, and in popular culture through films. See e.g. “National Salt Satyagraha
Memorial Inauguration on January 30,” NDTV (Jan. 28, 2010), https://perma.cc/Y3UC-4EDG.
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march, Gandhi collected salt left on the beach, which was later sold.** His goal
was to oppose the Salt Act which gave the British Government of India a
monopoly over the production and sale of salt. Gandhi’s simple act of defiance,
reported in Indian newspapers, prompted thousands within India to follow his
example.* As American journalist William Shirer observed, the salt march
“caught the imagination of millions of Indians and aroused them to revolt.™* In
the weeks that followed, thousands took to the beaches throughout India to pro-
duce salt which was then sold in substantial amounts at mass demonstrations.
Although Gandhi was eventually arrested, activists continued to defy the Salt
Act, held non-violent demonstrations, attempted a raid on a government salt proc-
essing plant, and boycotted British-made products. As in other campaigns that
Gandhi led, participants were beaten, arrested, and accepted their punishment.
While hardly the sole cause of decolonization in the subcontinent, civil disobedi-
ence certainly played a significant role in the Indian independence movement and
the eventual attainment of independence.

During the mid-20™ century, the civil rights movement, in turn, challenged
racially discriminatory laws and practices directed at Black Americans in the
United States. While organizations such as the National Association for the
Advancement for Colored People waged legal campaigns and court actions to
combat racism,* a broader activist movement led by Dr. Martin Luther King Jr.
targeted systems of discrimination through civil disobedience and economic boy-
cotts. Gandhi’s use of satyagraha influenced King and other activists as they
mounted their civil rights campaign in the southern United States where de jure
segregation was firmly established.*® King and his peers engaged in various forms
of disobedience~ sit-ins,*” freedom rides, and marches —to protest their exclusion
from or relegation to second class status in various spaces.*® In addition, the civil
rights movement sought the ability for African American citizens to exercise their
right to vote and participate in the political process. As King explained in his
“Letter from a Birmingham Jail” in April 1963, acts of civil disobedience were
forms of non-violent direct action: “to create such a crisis and foster such a ten-
sion that a community which has constantly refused to negotiate is forced to con-
front the issue. It seeks so to dramatize the issue that it can no longer be
ignored.”*

42. See WILLIAM L SHIRER, GANDHI: A MEMOIR 77-80 (1993).

43. See Suchitra, What Moves Masses: Dandi March as Communication Strategy, 30 ECONOMIC AND
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Like the Indian independence movement, certain moments stand out through time
as iconographic of civil disobedience, particularly those where the violent reactions
of state law enforcement officers were in marked contrast to the non-violent conduct
of civil rights activists. One such example was the use of attack dogs, police officers
striking with their night sticks, and the deployment of high-velocity fire hoses all
trained against those marching for basic civil rights in Birmingham, as ordered by
the pro-segregationist police commissioner, T.E. “Bull” Connor Newspaper cov-
erage of this unrestrained violence, in tandem with other attacks provoked criticism
nationally and internationally, contributed to President John F. Kennedy addressing
the nation and advocating the passage of federal civil rights legislation.>' Another fa-
mous episode of the civil rights era was the March 1965 (attempted) march from
Selma to Montgomery (both in Alabama) in support of voting rights. As many pro-
testors crossed the Edmund Pettus Bridge in Selma, police officers violently
assaulted them rendering scores bloodied and in some cases unconscious in an inci-
dent that became known as “Bloody Sunday”. Although protesters would cross the
bridge several days later, with King himself leading the march, the visual images
arising from Bloody Sunday received considerable national attention and provoked
consternation. President Lyndon Johnson, like Kennedy before him, used the
moment to advance federal voting rights legislation.

The use of civil disobedience has not been restricted to the struggle for independ-
ence in British India or civil rights in the United States. Activists have since invoked
and employed means of civil disobedience for a variety of causes — including, oppo-
sition to the United States war in Vietnam,” opposition to the use of nuclear
energy,” as well as in furtherance of nuclear disarmament.>* With respect to resist-
ance to the existence and proliferation of nuclear weapons specifically, activists
have adopted civil disobedience techniques including trespassing and sit-ins at
nuclear power plants as well as blocking the entrance to such facilities.” In a
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particularly notorious case in Pennsylvania, activists entered a General Electric plant
pouring blood on the premises, beating in missile components with hammers and
overall damaging about $28,000 worth of property. In these and other actions, acti-
vists were arrested and charged with numerous offences.*

The invocation of civil disobedience has continued to spread although some-
times at the cost of a certain unity of the concept. For example, the anti-poll tax
campaign involved as many as 10 million UK citizens refusing to pay a tax which
they felt was unjust.’” Civil disobedience has been invoked loosely as part of
democratic protests, where disobedience consisted in the act of participating in
prohibited demonstrations.”® Civil disobedience has been mentioned in the con-
text of the 2011 Arab uprisings,” political upheaval in Hong Kong® or resistance
in Myanmar.®'

Civil disobedience as a series of political practices thus has a number of com-
mon characteristics, even as disobeyers can and have tended to differ on the par-
ticulars. First, it is based on a recognition of the overall legitimacy of the law,
even as it seeks to challenge specific laws and practices. It is therefore a priori
quite distinct from revolutionary action although the change it fights for may be
momentous. Indeed, traditional civil disobeyers aim to set a moral example by
submitting to punishment in the name of higher principles, in ways that they hope
will provoke the government into effecting meaningful change.®® Sometimes,
civil disobedience is deployed against a law that is inherently unjust or immoral
(e.g., segregation laws discriminating on the basis of race) while in other cases
the law being challenged may be morally neutral (e.g., the Salt Act) but resisted
as a symbol of broader policies of the state.®* The point, though, seems to be that
the law has an outsized presence in framing the nature of disobedience as specifi-
cally targeted against the state’s norms and coercion through enforcement mecha-
nisms. Second, civil disobedience is quite focused on non-violence and avoiding
at least physical harms against persons. At the same time, those engaged in civil
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disobedience may have fewer qualms about the economic harms inflicted as a
result of boycotts® or interference with the property rights of others arising from
trespass or flagrant property damage. Third, since disobedience is typically a tool
of the disenfranchised and the persistently excluded against the powerful, it typi-
cally avoids normal political means and institutions. This was certainly true of
both East Indians under colonization and African Americans subjected to Jim
Crow laws.

As can be seen from the examples in this sub-section, civil disobedience, whilst
having a significant role in political imaginations given its ability to dramatize
the stakes of political association through spectacular law-breaking, has been
used in quite specific contexts. In those contexts where it has been employed, it
has been particularly efficient in demonstrating to a government or majority the
continuing demands of those disenfranchised or adversely impacted by such
dominant forces, especially when questions of equal liberal standing and rights
were concerned. But it also witnessed some stark limitations, most notably in the
context of the civil rights movement and the difficulty of pushing beyond deseg-
regation in the South to tackle structural racism throughout the country®> At the
same time, the scope of disobedience has tended to be broadened through the dif-
fusion of civil disobedience techniques. Disobedience has demonstrated a certain
capacity to mutate and to be used in contexts other than what it was first con-
ceived for, although arguably nothing as broad and dramatic as the civilizational,
planet-wide challenge of climate change.

2. Disobedience to Protect the Environment: A Typology

There is no reason to think that all disobedience to protect the environment is
cut from the same cloth. In fact, climate disobedience exacts a particular pull on
the typical registry of disobedience. In this sub-section, we briefly track the evo-
lution of action against climate change (and more broadly to protect the environ-
ment) from action that is broadly content with working within the confines of
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state and international law and politics to action that is increasingly confronta-
tional and, indeed, transgressive. This is in line with the work of political scien-
tists who have examined the trajectory of grass root groups in that direction as a
result of the loss of faith in elite and institutional approaches to intractable envi-
ronmental problems.® The arc of the evolution of environmental activism has fol-
lowed a familiar path from the most reformist to the most radical, with
disobedience, first civil but increasingly “un-civil,” assuming an important
dimension in activist strategies. To be clear, though, civil disobedience in the
context of climate change remains a marginal phenomenon, albeit of high sym-
bolic relevance.

Disobedience is not an inevitable way of dealing with environmental threats
and arrived relatively late in the panoply of means resorted to by climate activists.
At the most basic level, the reaction to such threats may include personal and col-
lective efforts to change consumption habits. These endeavours encompass a
range of conduct including the reduction of plastic use (e.g. straws) or insulating
one’s house to reduce energy consumption, to campaigns to divest in fossil fuel
companies.®” Such efforts may certainly be directed against those considered re-
sponsible for climate change, but they nearly always occur wholly within the
framework of the law. This can include a range of forms of political action that
exhibit highly conventional democratic forms of participation, starting with cam-
paigning and voting. Many political initiatives against climate change are part of
the ordinary range of democratic tactics. Even divestment campaigns away from
fossil fuels involve, at heart, the liberty of investors to redirect their investment as
they see fit, including for ethical reasons. In the US context, the ethos of “eco-
nomic resistance” has for example been presented as being “as American as apple
pie.”®

By the same token, it is also true that many groups, invoking the urgency of the
climate crisis and the need for radical change, have straddled the line between
conventional political registers and registers that begin to take them on a path of
disobedience. These can include unauthorized demonstrations and sits ins. Fossil
Fuel Divest Harvard and Fossil Free Yale, for example, interrupted an annual
football game between the two Universities by rushing onto the field to protest
their schools’ investments in fossil fuel companies. Although both universities
may have found the incident unfortunate, its relative lack of gravity and their
broadly accommodating stance meant that no legal consequences ensued.*” Some
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environmental organizations have, however, gradually opened up to more trans-
gressive forms of disobedience. Emblematic in this respect is the trajectory of an
organization like the Sierra Club which had from its inception specifically prohib-
ited resorting to civil disobedience. That principled commitment was overturned
in 2017 by its Board of Directors, albeit only on an exceptional basis and as a last
resort.”” This shift in the mindset of an organization that was long content with
forceful but legal protests against climate change is an interesting barometer for
the turn to disobedience within the broader community of climate activists.

At the same time, activists who would have been happy to merely protest, may
be recast as criminals/disobeyers by the authorities themselves through laws
henceforth restricting their right to protest. In such cases, the Rubicon of law vio-
lation is crossed largely as a result of repressive laws designed to stifle freedom
of expression that leave activists little choice. A number of laws passed in US
states making protests on pipeline sites a criminal offence have had exactly this
effect. Starting with Oklahoma in 2017, pipeline protection legislation against
trespass and damage has mushroomed into “Critical Infrastructure Protection”
legislation promoted by the American Legislative Exchange Council. Although it
is claimed that these laws do not infringe basic political liberties, one particular
Texas statute makes “impairing or interrupting” pipeline construction with the
“intent to damage or destroy” a felony punishable by up to 10 years in prison and
a $500,000 fine.”" Such laws make it more likely that behavior which would pre-
viously merely have been a form of protest is recast as criminal.

An assumption that civil disobedience will be a starting point, or possibly even
a central feature, of fighting climate change has, in fact, become pivotal to the
identity of at least some recent activist initiatives. Perhaps none has been more
emblematic than Extinction Rebellion (hereafter, “XR”), which has its roots in
England,”” but has quickly inspired groups to form in many other countries.”” XR
has engaged in a variety of unlawful operations with a view to blocking certain
activities. These have included, most notoriously, actions to block roads in major
cities such as London, Washington D.C., Los Angeles, Chicago, New York,
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Montreal, etc, leading to the arrest of several members.”* XR’s work is based on a
very clear assessment of the limitations of conventional means of political activ-
ism. As one member put it:

We have to be clear. Conventional campaigning does not work. Sending
emails, giving money to NGOs, going on A-to-B marches. Many wonderful
people have dedicated years of their lives to all this, but it’s time to be honest.
Conventional campaigning has failed to bring about the necessary change.”

Instead, XR emphasizes “disruption” with an emphasis on “economic costs” as
one of the fundamental facets of its activity.”® This suggests some correlation
with economic boycotts which similarly seek to provoke change through eco-
nomic pain. However, the means employed to inflict substantial economic conse-
quences involve direct action rather than a decision to avoid patronizing a
particular goods or service provider. For instance, in September 2019, the
Heathrow Pause movement launched drones within Heathrow Airport’s restricted
zone, in an effort to interrupt flights. Activists sent the drones far enough away
from planes’ flight path that they would not endanger security while knowing that
any intrusion in the restricted zone would bring about an automatic shutting of
the airport — although no actual harm to anyone. Up to 19 activists were arrested.
Roger Hallam, one of the group’s founders (who is also connected to XR), has
claimed that the decades of campaigning against climate change have not worked
and the only thing that will help to address the issue is massive economic disrup-
tion.”” He stresses that being thrown in prison for engaging in direct economic
destruction is nothing in comparison to the brutality that people in the Global
South must endure at the hands of their own governments for comparable
behavior.”®

Climate disobedience has thus emerged as a distinctive strand within broader
patterns of environmental and climate activism and within traditions of civil dis-
obedience. It has led to an updating and a diversification of civil disobedience
practices. One would struggle at this stage, however, to highlight a single iconic
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episode in that movement given its ubiquitous nature. The diversity of climate
disobedience initiatives and the moderation of many of them suggests that cli-
mate disobedience may be better understood as occurring along a spectrum from
nominally illegal but benign action to more robust challenges to the law.

3. The Radicalization of Climate Disobedience

Given the dire consequences associated with the climate emergency, there may
be a greater willingness for many climate disobeyers to adopt more radical
approaches to force broader systemic changes. This may signal a willingness to
break with earlier forms of civil disobedience. Traditional models of civil disobe-
dience emphasized a certain paradoxical embrace of the rule of law (what Rawls
described as civil disobeyers’ “fidelity to the law”).” Laws were to be violated
with a view to exposing their inequities, but disobeyers readied themselves and,
in a sense, accepted their punishment. A large part of the tradition of civil disobe-
dience tradition is thus construed as appealing to the legal system’s “better self,”
to reintroduce conditions of liberal normalcy where such conditions are under-
stood to have been disrupted by illiberal forces. It claims to expose the hypocrisy
of the legal system, sometimes by giving activists their prominent “day in court.”
The idea is that, if nothing else, by forcing the state to punish disobeyers, the lat-
ter will succeed in revealing the former’s true colors.

There is evidence that some disobedience against climate change is “civil” in
this traditional way. Indeed, the claim of a continuity between climate disobedi-
ence and some of its predecessors is often made.* For example, Heathrow Pause
activists, in addition to ensuring they did not endanger flight safety, warned the
police of their intended actions (which had the effect that many were in fact
arrested for conspiracy before they could even put their plan into action) and
were clearly ready to be arrested. As one drone pilot put it, “the general negli-
gence of the aviation industry to face up to its contribution to the climate emer-
gency, has forced me into considering arrest and, if necessary, imprisonment, to
wake people up to the dire situation we are in.”®' Climate resisters in this tradi-
tional mold proceed from their conscience, defer to the presumptive legitimacy
of democratic institutions, conceive of law-violation as a last resort, do so trans-
parently and are willing to justify themselves as well as to suffer punishment.

But some activists have gone further than what would normally be considered
as falling within the register of civil disobedience. In some cases, they have
engaged in violence against property, and emphasized clandestine action.
Climate disobedience, it has been said, has taken a distinct turn towards the

79. JOHN RAWLS, A THEORY OF JUSTICE 337 (2009).

80. For a critical discussion, see Garcia Hernandez, supra note 13.

81. Matthew Taylor, Twelve protesters arrested over Heathrow drone threat, THE GUARDIAN (Sept.
13,2019), https://perma.cc/DLG4-7GLS.



https://perma.cc/DLG4-7GL8

2022] “WE WAaNT 1O LIVE!” 171

“uncivil.”®* This is true of its tactics, which occasionally seem less inclined to
appeal to the state’s (or corporations’) “better self” and more designed to express
disgust and condemnation and trigger radical change. To quote one commentator,
“[a]ctivists who barge into a boardroom and dump trash on the table act uncivilly,
while those who don a coat and tie and join the blockade act civilly.”® Even
when not physically destroying property, actions of trespass or occupation clearly
intend to manifest the importance of goals superior to respect for property. Some
activists have also adopted unorthodox approaches that target the financial and
reputational interests of business owners and organizations. Such methods
include tactics such as “identity correction” that may cause genuine economic
harm. The latter involves, “impersonating representatives of companies, gov-
ernments, and international institutions to criticize the absurdity of their
discourse.”®*

As one article put it, “‘nice’ isn’t going to save the planet” and “in a rapidly
heating world, we don’t have time for etiquette.”® It is unclear, in particular, that
a new generation of climate disobeyers have patience for the legal “niceties” tra-
ditionally associated with civil disobedience and are volunteering to take respon-
sibility for violating the law or, indeed, to give the law a broad pass when it
comes to a commitment to correct itself. There is, thus, a certain rejection of the
respectability of law that may have been attached to earlier forms of civil disobe-
dience. Notably, violations of the law are not always dramatized in the way they
used to be in classic civil disobedience cases. Although having one’s day in court
is something that activists may welcome, it is presented as something of second-
ary importance. The discourse of XR, for example, does not foreground law vio-
lation per se, except as something that is likely to indirectly and strategically
raise awareness of climate issues because of the extra publicity, testing activists’
mettle and demonstrating to the public just how far they are willing to go in resist-
ing climate change. This is likely a by-product of the fact that disobedience in
such cases is indirect and therefore does not aim to bring attention to the laws
being violated as such. Rather, as one commentator put it: “Peaceful lawbreaking
and acts of rebellion shift the narrative to one of emergency, which changes what
people are willing to risk to change a system which is risking all life.”*¢

Sea Shepherd has pioneered a form of transgressive environmental activism
that goes as far as ramming whaling ships to prevent them from engaging in their
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activities.®” Its actions can be framed as loosely inspired by the fight against cli-
mate change, particularly as it affects biodiversity and certain species. Other
environmental activist groups, such as the Earth Liberation Front (inspired by the
earlier Animal Liberation Front), have even more explicitly connected forceful
action and resistance against global warming, describing itself as engaged in
“economic sabotage and guerrilla warfare to stop the exploitation and destruction
of the environment.”® “Ecosabotage” and “monkeywrenching,” such as the
torching of SUVs or planting of nails in trees to prevent logging, have emerged as
a distinct set of activities typically directed at private property and the corporate
sector.® Blockades, “occupation,” and the destruction of property have also been
a hallmark of some struggles against the building of pipelines.”® Other disruptive,
though non-violent tactics such as “culture jamming,” (for example, issuing a
hoax press release to harm the share price of a company) have also been experi-
mented with.”!

These actions largely circumvent the traditional register of civil disobedience
(notably in that they do not accept the law’s punishment or construe their activ-
ism as a type of appeal to the state). However, they can be seen as part of a
broader genre of “conscientious wrongdoing.”* The turn to more aggressive,
clandestine, and criminal tactics reflects a frustration with the slowness of change
that even civil disobedience might aspire to provoke against the background of a
global emergency. At the same time, the danger that even such relatively mild
law-contravening activity will be portrayed by the state in dramatic terms exists.
For example, direct action has been particularly targeted in countries such as the
US as a form of “eco-terrorism,” bearing the full brunt of law enforcement and
the carceral state.”
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At any rate, the radicalization of climate disobedience may merely be a symp-
tom of both the limits of traditional models of disobedience and the specificity of
challenges raised by climate change. It is revealing of deeper mutations within
the traditional frameworks of disobedience.

B. THE CHANGING NATURE OF DISOBEDIENCE

As seen in the previous section, climate disobedience has thus emerged as a
distinct set of practices that take their cue, yet differ in significant ways, from the
classical register of civil disobedience practiced by the likes of Gandhi or Dr.
King. On one level, climate disobedience might be criticized quite rightly for
simply “parroting” well-worn tropes from a different era and appropriating a leg-
acy that is ultimately ill-fitting and that it can hardly lay claim to”* On another
level, as with other new digital manifestations of the phenomenon,” upgrading
our concept of civil disobedience is necessary to understand it in its own terms
not only as a response to given and immovable legal conditions, but as a thorough
attempt to reshape the law through its performative violation.

The place of the law in this context is not always clear. For some, the impor-
tance of the law and violating it, may be marginal, especially when it is routinely
violated or profoundly unequal (thus cheapening the demonstrative value of vio-
lating it). For others, violation is merely a leverage to gain attention, highlighting
just how far one is willing to go by putting one’s liberty on the line to fight cli-
mate change but in ways that do not involve any pointed critique of the law.
Finally, for others, the law is more explicitly construed as either part of a system
of repression that maintains the status quo or as a crucial cog in the carbon-spew-
ing machinery of modernity.”®

This sub-section, then, draws on the idea that it is the real-world practice of dis-
obedience that should guide its theory, and not some preconceived notion of what
is the ‘appropriate’ form of disobedience that should inform its practice. We
hypothesize that the magnitude of the challenge of climate change is forcing a
fundamental evolution and reconsideration regarding the nature of disobedience.
Climate change creates a fundamental modification of the spatial and temporal
coordinates of the law and therefore of civil disobedience itself. This in turn cre-
ates an increasing disconnect with the ordinary frameworks of liberal society. We
suggest that climate change is thus simultaneously changing the scale, nature and
targets of disobedience.
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1. The Scale of Disobedience

What should be the proper scale of climate disobedience? Much of the collec-
tive understanding of civil disobedience is embedded in a liberal theory of justice
and of the state, and its particular demands.”” Many of the campaigns reviewed in
the previous section were campaigns launched within the framework of specific
national and democratic struggles aimed at addressing systemic oppression, dis-
crimination, colonialism and authoritarianism. Liberalism provides a notable
moral, political and legal framework within which to conceptualize the modal-
ities, goals and value of disobedience. In Rawls’ widely cited understanding, for
example, civil disobedience is directed at bringing to the majority’s attention the
fact that fundamental tenets of justice are not being respected — specifically that
the principles of justice governing cooperation amongst free and equal persons
have not been respected by policymakers.”

The domestic and intra-societal focus of traditional civil disobedience, how-
ever, creates a specific problem for climate disobeyers. The injustices of climate
change are arguably far more global and complex than colonialism in India or de
jure segregation in the US South. They involve a great many societies, in ways
that fundamentally transcend the society-specific moorings of much traditional
civil disobedience. As Maxine Burkett points out, “the specifics of intentional
racism contrast with the amorphous nature of climate change’s disparate
impacts.” This creates a potential problem of misalignment of protests with
what they target. It may be hard to compensate for the outsize local impact of law
violation by emphasizing the magnitude of the ultimate threat, a threat that some
locally will perceive as distant and abstract. In addition, the temporal coordinates
of disobedience are deeply modified. Whereas traditionally civil disobedience
dealt with injustices appearing “here and now,” the challenges of climate change
in the present may be urgent but they are also, paradoxically, slow-moving, and
likely to unfold for decades.

The sheer scale and widespread nature of the climate crisis, then, creates pres-
sures to organize forms of disobedience that better connect the local and the
global. The fight against a global phenomenon, goes the reasoning, cannot allow
itself to be provincial. Yet one of the difficulties may be that the contribution of any
particular target to climate change may seem infinitesimal if taken in isolation, mak-
ing resulting actions seem disproportionate to that contribution. A truly global action
against climate change by activists, by contrast, remains a supremely complicated
task, not least because it is difficult for groups to simultaneously challenge laws in
several jurisdictions or international law itself. Accordingly, many counter-climate
change efforts are connected to a range of social struggles that are more domestic in
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flavor (even if they may have transnational implications). Climate change disobedi-
ence thus ends up straddling the domestic, the international and the transnational in
novel and dynamic ways.

Some civil disobedience might be called a localized global (or “glocal”)}®
struggle. In other words, local/national activists tackle what they can—what is
within their reach, at least — but build on a foundation of global goals and values.
They aim for the local pipeline, plant or airport but not, as they might have done
in the past, merely because of these facilities’ local impact as much as stand-ins
for climate change.'” In Germany for example, Ende Gelinde has targeted the
Garzweiler, South Welzow, Janschwalde and United Schleenhain open pit mines
and the Neurath power station specifically joining site-protection and global cli-
mate protection.'”” In doing so, they have resisted provincialization by construing
localized civil disobedience as part of a global yet highly decentralized campaign
in which every skirmish, however symbolic, matters.

It is also worth noting that climate activists have been particularly adept at cre-
ating transnational coalitions and replicating strategies developed in some con-
texts in others. As we showed in the previous section, civil disobedience’s history
has always been transnational and it is destined to become more so in the context
of climate change. In fact, climate disobedience has often been closely tied to and
synchronous with the work of international institutions or mechanisms such as
the IPCC and the United Nations.'*® It has implicitly challenged the “national”
and “statist” assumptions of classical disobedience. This has, in turn, reconfig-
ured disobedience as a form of “transnational disruption” that “appeals to the
sense of justice or reason of a national, international or global public that publi-
cizes failures to observe moral, political or legal values that are an appropriate
source of normative authority in global contexts.”**

2. The Nature of Disobedience

A second evolution is that climate change is, in the vast majority of cases, diffi-
cult to trace to specific laws. Rather, it is arguably the result of very many laws
put together but also the product of the absence of certain laws (that would limit
the harm that certain actors can engage in). At a certain level, one might see

100. Ilda Lindell, “Glocal” Movements: Place Struggles and Transnational Organizing by Informal
Workers, 91 GEOGRAFISKA ANNALER. SERIES B, HUM. GEOGRAPHY 123 (2009).

101. The case of the Kingsnorth Six offers such an example. In that case, six Greenpeace activists
scaled a chimney of a coal-fired power station in England and spray-painted it. The actions halted the
plant’s operations for four days. John Vidal, Not guilty: the Greenpeace activists who used climate
change as a legal defence, THE GUARDIAN, (Sep. 11, 2008), https://perma.cc/EX6F-AX8M.

102. Aufruf, Unterstiitzerinnen und Soli-Erklarung 2019, ENDE GELANDE, https://perma.cc/C6HD-
6EHB.

103. Farhana Yamin, Why I Broke the Law for Climate Change, 573 NATURE 337 (2019).

104. William Smith, Civil Disobedience as Transnational Disruption, 6 GLOBAL CONSTITUTIONALISM
477 (2017).



https://perma.cc/EX6F-AX8M
https://perma.cc/C6HD-6EHB
https://perma.cc/C6HD-6EHB

176 THE GEORGETOWN ENVTL. LAW REVIEW [Vol. 35:155

climate change as a result less of laws than legal systems, and less of legal sys-
tems than the broader economic and political structures within which they are
embedded. This has been described as an “inherent disadvantage” of climate dis-
obedience,'” given the diffuse and nebulous character of climate change.

In this context, direct civil disobedience seems difficult to envisage.
Colonization, segregation and apartheid at least involved laws that clearly prohib-
ited Black people from doing certain things (e.g., being a part of certain profes-
sions, using certain facilities, etc.). To violate these laws, then, made sense as a
way of protesting the discrimination behind them. One can disobey a law that
prohibits one from sitting in a section of a bus or bar reserved for whites. Climate
change, however, is not as obviously the by-product of certain laws of a particular
state and its ideology. It is not, on its face at least, a legal injunction. The laws —
or the regulatory environment — which cumulatively lead to climate change are
often permissive in nature. They are fundamentally an instantiation of human
freedoms allowed to run their course. It is much harder to protest and, notably, to
violate permissive laws because not availing oneself of a freedom is unlikely to
garner much attention and lacks the drama of contravening a prohibition. To sim-
ply “not do” what one is otherwise permitted to do lacks any potential for trans-
gression and, if nothing else, risks going largely unnoticed.

If anything, climate disobedience is a form of indirect civil disobedience, the
violation of laws that are not themselves, at least very meaningfully, the cause of
the injustice that one protests. Even if one claims that climate change is ulti-
mately embedded in laws (those which, cumulatively, enable the Anthropocene
and its devastating consequences), it is simply caused by and embedded in too
many of them for any one law to be targeted specifically. This can create a further
hiatus between the cause pursued and the laws being violated. In other words,
when a group occupies the premises of a polluting company, they are not (typi-
cally) protesting the right to private property as much as they are protecting the
fundamental inequity of the pollution produced by targeting a particular institu-
tion chosen for largely symbolic reasons.

Indirect disobedience is not necessarily problematic, but it does raise some
questions in the context of climate disobedience. The first is the seeming random-
ness of violating any particular law. To take the example just mentioned, why tar-
get a specific company and its property and why occupy its space? The lack of
clarity surrounding such choices may lead to considerable skepticism surround-
ing the legitimacy of the disobedience. The indirectness of civil disobedience
makes it more likely that critical external observers will fault the disobeyers for
violating laws that, in isolation are not unjust.'” It may even cause observers to
sympathize with those targeted. This means that activists will need to do more
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work to show how the violation of a law that is not in itself unjust is required to
deal with broad unjust practices. They will have to do so against the background
of assumptions about the importance and even sanctity of the rule of law.

The complexity of the problem increases the odds that one’s actions will be
miscommunicated or misunderstood, at the risk of backfiring and creating popu-
lar backlash against climate disobedience. At any rate, aside from issues of per-
ception, climate disobedience raises daunting questions of political and legal
strategy that go to the heart of what is being resisted. As a result, it exposes the
distributive entanglements of all resistive action (why select this target and not
that target?), in ways that can quickly create frustration among those who happen
to suffer the consequences of particular actions (e.g.: “innocent” commuters
delayed by XR’s actions). Activists are evidently aware of these challenges and
the need to circumscribe their actions for maximum political effect, not to men-
tion legitimacy.

This does not, however, obviate lingering questions about the justice of their
struggles in a context where the risk of arbitrary collateral prejudice is real. The
problem may be with the relative luxury of having a wealth of targets for law vio-
lation — which can quickly degenerate into an embarrassment of riches. This was
quite evident for example when XR Quebec occupied a bridge in Montreal to
“protest climate change” (the bridge was symbolically associated with the
excesses of commuting)'’” prompting a deluge of irate responses'® from drivers
blocked for hours: why this bridge? why commuters rather than the automobile
industry? What about patients who urgently needed to take the bridge? Similarly,
Insulate Britain is an English group whose aim is to pressure the government to
promise public funding for the insulation of social housing and the retro-fitting of
houses as part of a strategy to bring down heating costs and to tackle climate
change.'® It has, however, engaged in protests by blocking streets and causing
significant traffic jams.''® The alignment between Insulate Britain’s specific goals
regarding insulation and their method of protesting seems even more incongruous
than XR’s occupation of bridges.

The risk is, as climate activists have learned at their expense, that any loose
support they may have from the broader population for symbolic law violations is
likely to quickly melt away when their fight is concretized into interventions that,
inevitably, will affect some more than others, impugning disobeyers’ commit-
ment to liberal equality. For certain sections of society, even those a priori sympa-
thetic to the goal of fighting climate change, there is significant resentment to
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being inconvenienced.'"" Manifestations of such resentment may not only be lim-
ited to verbal aggression but can escalate to physical encounters.''? This is only
likely to be amplified as a result of populist politics that foment discontent against
climate change action portrayed as elite-driven and anti-working class.'"?

3. The Targets of Disobedience

A further specificity of climate disobedience is how it addresses and identifies
the causes of climate change. Practices that contribute significantly to climate
change may seem to be rooted less in public action than in private and corporate
activities. For example, the “fossil fuel” or the “air transportation” industries may
be identified as the culprits and have indeed often been among the primary targets
of disobedience. Much of the tradition of civil disobedience, by contrast, was as
we saw concerned specifically with state action occurring in the public realm.
Some have even argued that action that is directed at private actors cannot be sub-
sumed within the label of civil disobedience, which must per necessity be directed
at “public laws and policies.”"'* This is presumably because one cannot “disobey”
private actors to whom one does not owe a duty of obedience in the first place and
who do not adopt laws; but also more deeply because dominant liberal theories of
civil disobedience emphasize that questions of social and economic policy should
be dealt by legislatures in “well-functioning” democracies.''”

This “cannot-disobey” dilemma again suggests that climate disobedience is
less oriented at conventional politics and its pathologies than with a more radical
contestation of the underlying private ordering of the world. As such, climate dis-
obedience exposes what has, in a sense, long been a vulnerability of traditional
civil disobedience models. That vulnerability is the tendency of civil disobedi-
ence to “reproduce commonplace postwar statist and Westphalian ideas, includ-
ing the optimistic view that the liberal democratic nation state should prove up to
the task of successfully regulating and perhaps civilizing capitalism.”'® This is,
of course, not an insurmountable hurdle if one can contextualize private action
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within broader enabling public structures: for example, many corporate actors
can arguably only engage in certain acts of appropriation, commodification and
exploitation through the permission of the state and as a result of the support of
property, privacy and security laws that objectively favor planetary degradation.
As if to prove that point, the state has often led the charge by directing its most re-
pressive and authoritarian apparatus against climate disobeyers’ targeting of cor-
porations (for example, companies building pipelines) in defense of resource
extraction and capitalist enterprise.'"’

Bringing attention to this nexus and not allowing the state to portray itself as
standing apart from these processes of environmental degradation, then, may
count as one of the most significant contributions of climate disobedience. What
seems like a fight with specific corporate actors can be recast as a dispute with a
type of capitalistic activity and the state that protects and sustains it. This reinfor-
ces the sense that climate disobedience is in essence engaged with public power
as earlier movements of civil disobedience were. In that respect, it may even shed
light retrospectively on how earlier movements of civil disobedience were them-
selves, in fact, more engaged with resistance to the private sector than is typically
understood.''®

Nonetheless, it is not obvious that climate disobeyers always take the state that
seriously, in a context where “poorly regulated private corporations affect life
prospects in a manner at least as consequential as government” and therefore
“become fair game for political lawbreaking.”"'"* Climate disobedience is increas-
ingly tempted to tackle private actors directly, bypassing the sovereign “middle-
man.” This does renew the register of civil disobedience in potentially powerful
ways; but it also threatens to create a mismatch between the (private) actors one
is protesting and the (public) actors whose laws one violates.

II. THE CoNFLICTING CHALLENGES OF CLIMATE DISOBEDIENCE

In the previous section we examined the degree to which the nature of civil dis-
obedience is changing as a result of the fight against climate change, adapting
and reinventing a range of practices for the ages. Although a practice of contesta-
tion, civil disobedience is itself contestable and contested. This is all the more so
in the case of climate disobedience where it raises fundamental issues of legibility
and legitimacy beyond the traditional frameworks of disobedience. This in turn
arguably intensifies numerous challenges that have always plagued civil disobe-
dience but that are arguably made even more dire in the current predicament. In
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this section, we highlight four principal challenges that beset climate disobedi-
ence, namely the need to simultaneously politicize, democratize, justify and
defend climate disobedience. Crucially, these challenges, each problematic on its
own terms, pull in different directions, simultaneously exercising a centrifugal
pull (in that they require disobedience to be both more politicized and demo-
cratic) and centripetal draw (in that they require disobeyers to both justify and
defend themselves).

A. POLITICIZING CLIMATE DISOBEDIENCE

Early civil disobedience was largely geared towards effecting social, political
and legal change, with a strong emphasis on redressing the wrongs suffered by
certain groups or colonized people. It was therefore deeply committed to forcing
the at least aspiringly liberal state to make good on its promise by abolishing fla-
grant cases of discrimination or denial of self-determination. It operated within
and appealed to a shared sense of justice. For reasons already canvassed, climate
change disobedience has a more ambivalent relationship to liberal justice and so
cannot simply present itself as corrective or ameliorative of existing frameworks.
This creates a particular bind for climate disobeyers since they cannot, unlike ear-
lier instances of civil disobedience, relate their struggle to some immediately
compelling legal political framework. Instead, climate disobeyers have had to de-
velop and even pioneer new forms of politics sometimes dramatically emphasiz-
ing the urgency of the climate crisis whilst catering to the demands of climate
justice and building movements that are truly inclusive.

1. Climate Disobedience and the Politics of Survival

Some advocates of climate disobedience, in this context, have been tempted to
subsume the struggle against climate change into something more primal, dra-
matic and compelling, namely a fight for survival and the very conditions of (sus-
tainable) life on earth (the “we want to live!” in the title of this article). It is
conceivable that they would disagree quite strongly on much else even as they
agree across the board to foreground a distinctive struggle for conditions of basic
human survival under which, perhaps, ideas of justice can even be entertained.
This is particularly clear in a movement such as Extinction Rebellion, whose “all
lives matter” dramatization of the climate crisis (“one people, one planet, one
future”) is focused on averting a planetary disaster and almost wholly absorbed
by that possibility in ways that can be seen as fundamentally depoliticizing. This
tendency is also clear in the temptation of some groups to retreat behind a “listen
to the science” messaging, that shuns any explicit politicization, seemingly reduc-
ing the fight against climate change to the application of a scientific formula.'*
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This is not in and of itself incompatible with civil disobedience, but it does
point to a quality of struggle that is a priori different from its notable forebearers.
In foregrounding societal justice issues, classical civil disobedience emphasized
societal arrangements that failed a basic justice test, for example discrimination
based on race or ethnicity. Rawls highlights these as typical of civil disobedience
scenarios where a majority oppresses a minority.'*' By contrast, climate disobedi-
ence can have an almost post-justice and even post-political intonation: saving
the whole of humanity from itself. Such a “survivalist” emphasis certainly drama-
tizes the stakes but can lead to a relative neglect of traditional justice concerns:
climate change may be a catastrophe, but in what way is it, specifically, an injus-
tice? Climate disobedience might still end up being about injustice, yet an injus-
tice so fundamental and so broad as to potentially affect humanity at large and
therefore no group in particular.

For Ulrich Beck, this is precisely the point and the “good” of climate change is
that it might bring about a cosmopolitan resolution through a kind of “emancipa-
tory catastrophism.”'** Yet like all broad and abstract defenses of humanity, this
embrace incurs the suspicion that its politics insufficiently disaggregate both the
responsibilities for harms and those who are relatively more vulnerable to them.
The breadth of its wholesome reach might be demobilizing and its consensualism
sound distinctly fictitious.'*® Thus climate disobedience might draw on and feed
into what has sometimes been criticized as an “anti-politics” of climate change'**
or environmentalism generally, one that is strong on apocalyptic indignation but
relatively clueless about what it is up against, lacking a comprehensive and articu-
lated theory of who or what exactly is behind environmental degradation and legiti-
mizing a one-size-fits all global approach to harm reduction. Paradoxically, it might
prolong imperial strategies whilst masking their continued impact on societies.'*

2. Climate Disobedience and Climate Justice

Climate disobedience happens at a time when the relevance of more traditional
social concerns, even and perhaps particularly to fighting climate change has
been increasingly underlined by theorists and activists of environmental and

121. JOHN RAWLS, A THEORY OF JUSTICE 321 (2009).

122. Ulrich Beck, How Climate Change Might Save the World, 43 DEV. AND SoC’Y 169 (2014).
Rather than focus on what climate change is bad for, Beck flips the question to consider what it is good
for. Emancipatory catastrophism provides an opportunity to imagine how the world might be changed
for the better. See also Ulrich Beck, Emancipatory Catastrophism: What Does It Mean to Climate
Change and Risk Society?, 63 CURRENT SOCIO. 75 (2015).

123. Anneleen Kenis & Matthias Lievens, Searching For ‘The Political’ in Environmental Politics,
23 ENV’L POL. 531 (2014).

124. Kasia Paprocki, Anti-Politics of Climate Change, 28 HIMAL SOUTHASIAN 54 (2015).

125. Id.; Kate Symons, Anti-Politics, Apocalypse and Adaptation in Kenya's National Climate
Change Response Strategy, 130 SCOTTISH GEOGRAPHICAL J. 266, 271 (2014); Sarah Bracking, The Anti-
Politics of Climate Finance: The Creation and Performativity of the Green Climate Fund, 47 ANTIPODE
281,297-98 (2015).



182 THE GEORGETOWN ENVTL. LAW REVIEW [Vol. 35:155

climate justice, who emphasize the very distributive impact of climate change.'*®
Clearly not all individuals or nations are equally responsible for precipitating
environmental degradation and, in fact, climate change can be understood as a
by-product of deeper structural inequities.'*’ In that context, blanket disobedience
bereft of a pointed critique of domestic and global social arrangements that con-
tribute to climate change may well appear tone deaf. Indeed, the flight towards a
very “thin” concept of justice as survival occurs against a background in which
the historical associations with racism of leading environmental organizations
have been gradually uncovered'*® and further problematize environmental radi-
calism. It also occurs against the background of heightened awareness of how
attitudes to climate change are shaped by class and, in particular, the tension
between reformist technological “fixes” versus revolutionary, degrowth oriented
approaches.'®

Questions are bound to arise, for example, about what “saving the planet”
might mean for different groups and communities, and whether that goal can be
understood irrespective of underlying justice claims made by various groups.
Even the borrowing of the language of civil disobedience from the Indian inde-
pendence movement and the civil rights struggle may seem needlessly appropria-
tive, especially without recognition that would-be climate disobeyers are
operating from a position of relative privilege in relation to the police and the
court system."*® This is not to mention the fact that certain actions of civil disobey-
ers may appear insufficiently sensitive to the extent to which they disproportion-
ately penalize (as was claimed to be the case when XR activists stopped a light rail
train in London during rush hour) the working-class and people of color."*' This
against a context where prominent legal scholars have also made the point that that
“epistemic silences in predominant climate change discourses (...) erase and
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ignore the agency, knowledge and experiences of non-Western, non-White peoples
and Indigenous communities.”"*

This latent aloofness to traditional social struggles is sometimes magnified by
the tendency for some within the struggle against climate change to adopt an
ontologically decentered perspective that seeks to ground political rationality
beyond human subjectivity and rights. Indeed, by contrast with more traditional
civil disobedience, climate disobedience occasionally transcends the societal and
even anthropocentric focus of classical political struggles to include claims in
favor of nature, mother earth or other animal species.'* As such, it may at times
appear to be less about inclusion of humans within the promise of a political order
(liberal or otherwise), than about transcending that order altogether through a
decentering of its subject of choice. XR, in particular, has been described as “not
just another, albeit radical, contentious actor” but one that “also opens a space to
question deep-rooted beliefs that have structured centuries of Western thought
and imagination.”"** This puts climate disobedience arguably at odds with the tra-
ditional register of civil disobedience. That in itself may not be a problem, except
insofar as a post-human disobedience inevitably invites questions about the
authority of some humans so speak for nature and other species, for the purpose
of justifying the violation of human laws.

3. Prospects for a Truly Inclusive Climate Disobedience

But can climate disobedience be conceptualized as radically inclusive? How
much of a problem the relative social abstraction of climate disobedience is today
may depend on who one understands to be its flag bearer. Although groups such
as XR have monopolized headlines as a result of highly visible and mediatized
stunts, Indigenous groups for example have also long showcased forms of disobe-
dience that operate at the intersection of their traditional claims for self-determi-
nation and a sort of localized custodianship of the global environment. More than
100 activists were arrested in Indigenous Peoples’ Week Climate Action in front
of the White House and Interior Department.'*> Anti-racist activists have pointed
out the obvious affinity of the Black Lives Matter slogan (“I can’t breathe”) with
the broader environmental struggle (“they/we can’t breathe”), and have
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increasingly sought to highlight the contributions of minorities to the fight against
climate change."® Even groups such as XR that have come under a barrage of
criticism for their ‘whiteness’'*” have arguably done a better job of connecting
with anti-racist struggles'*® now increasingly seen as tied to the effort to reckon
with climate change.'*

Rather than being post-human, elitist or even misanthropic (as, arguably, some
strands of deep ecology), climate disobedience could, in fact, be reconceptualized
as the intersectional site where a range of social struggles (including those inher-
ited from earlier anti-colonial, anti-racist, and anti-war civil disobedience move-
ments) are reactivated, re-energized and prolonged. Instead of merely a product
of a wayward humanity’s disconnection from its environment, global environ-
mental degradation could be understood as the ultimate form of systemic discrim-
ination, brought about and maintained by centuries of distributed environmental
consequences.

More than being merely “for” survival (who could possibly be against “sur-
vival”?), climate disobedience could more specifically be imagined as against the
inequities that bring about conditions on earth where survival is no longer possi-
ble. The specific injustice of climate change (as opposed to merely its humanity,
life and ecosystem threatening dimension), then, could be more fundamentally
portrayed as its tendency to prosper on fundamental social injustices which it con-
tinues to massively prolong. Note, however, that, on some level, if climate change
is understood as a symptom of all the ills that afflict human society (which it may
well be), then the movement to fight climate change becomes virtually indistin-
guishable from the totality of politics: an endless quest to ameliorate the world to
which the focus on climate change adds little clarity in itself.

B. DEMOCRATIZING CLIMATE DISOBEDIENCE

In short, climate disobedience is vulnerable to the critique that it began its
course by claiming the legacy of earlier episodes of civil disobedience reduced to
a particular technique of protest whilst effacing their rootedness in actual societal
struggles. Of late, however, climate disobedience has been forced to re-examine
its claims to distinctiveness and reframe itself as participating in and continuing
some of these earlier struggles or expose itself to charges of elitism or worse. In
particular, the suspicion is that climate disobedience, like civil disobedience gen-
erally, bypasses democratic arrangements too readily (at least when those are
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available) in its emphasis on law breaking. In turn, this puts pressure on climate
disobeyers to explain how their particular brand of politics is commensurate with
existing democratic arrangements. Indeed, many lawyers may be too focused—for
their own evident professional reasons—on disobedience as something that viola-
tes the law, as opposed to disobedience as a practice that, just as problematically,
bypasses democratic politics. In this sub-section, we argue that whilst climate dis-
obedience has its roots in a crisis of democratic governance, it must still confront
itself with the sheer intractability of climate policy and has no choice but to find
ways to reground itself into democratic practices.

1. Climate Disobedience and the Crisis of Democratic Governance

In the best of scenarios, conventional understandings of civil disobedience
emphasize that relatively onerous constraints apply to whoever invokes a license
to violate the law. For example, in what Rawls has influentially described as “rea-
sonably just” societies, the requirement is that one minimally defer to democratic
procedures.'* It is only on the basis of strong grounds that normal institutions
and rules can be bypassed (by contrast, civil disobedience is a priori not a prob-
lem in unjust systems where it would be legitimate and even violent overthrow
may be contemplated). In just or nearly just societies, disobedience must always
be a last resort because it can disrupt democratic and institutional mechanisms by
which a particular society or the world at large determine their fate, including in
seeking to adapt to climate change. Although many have noted liberalism’s
responsibility when it comes to environmental degradation, many also refuse to
give up on liberalism, arguing that it is sufficiently flexible as an ideology to
incorporate fundamental change.'*'

Climate disobeyers may argue that, just because a society is democratic or is
not specifically persecuting a minority and is therefore “just” in that limited polit-
ical sense, is irrelevant. This is particularly the case where such society is other-
wise adopting laws and policies that may well bring about its own demise. But to
the extent that climate disobeyers want to take existing laws even half seriously,
their disobedience will still need to be based on a credible diagnosis of a funda-
mental crisis of human governance, especially in otherwise just and democratic
states.

There is certainly deep and pervasive skepticism in activist communities about
what countries are doing domestically and internationally to avert climate catas-
trophe. This is in part based on an understanding that the issue is so global as to
clearly exceed the capacity of any one state, democratic or not. It is reinforced by
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a sense that, in turn, although global efforts need national relays, these relays are
often deeply dysfunctional, even (and perhaps even more) when they are demo-
cratic. The Anthropocene puts untold pressure on some of the very foundations of
democratic societies.'** Finally, climate change famously exposes the limits of
global governance in the context of a tragedy of the commons that tends to simply
reproduce the status quo.'*?

In that respect, it is worth noting that movements like XR did not manifest
themselves out of nowhere but after many years of civil society investment in—
and disappointment with—the institutional machinery set up to supposedly miti-
gate the effects and even slow down or reverse climate change. The move to
“extra-institutional” strategies by social movements is one that is well documented
and that has gone on for some time'* although it is one that often operates seam-
lessly, with some success, with more institutional strategies.'* Nonetheless, the tone
is often one of deep disillusion with processes such as the Intergovernmental Panel
on Climate Change and the potential of incrementalism. This then drives a move for
global and decentralized acts of disobedience in a context where “[g]lovernments,
corporations, and other dominant institutions are not evolved to provide for either
the long-term interests or the common interests of the world’s people.”*® The result,
as spelled out quite dramatically in a letter signed in the UK by numerous environ-
mental luminaries, is that:

When a government willfully abrogates its responsibility to protect its citizens
from harm and to secure the future for generations to come, it has failed in its
most essential duty of stewardship. The “social contract” has been broken, and
it is therefore not only our right, but our moral duty to bypass the government’s
inaction and flagrant dereliction of duty, and to rebel to defend life itself.'"*

Such a discourse, especially in a context where climate change is increasingly
associated with social and racial injustices, is fully consonant with a critique of
the disenfranchisement of minorities.

2. The Intractability of Climate Policy

Circumventing democratic arrangements simply because they are not perfect
may nonetheless be a hard sell in a context where democracies are still seen by
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many as providing a platform to resolve political differences and to avoid either
tyranny or chaos. Even if a case that democratic arrangements are dysfunctional
can be made, there will be concerns that whilst the aspiration for planetary sur-
vival is widely shared, the point is that how to ensure it is fiendishly complicated
leaving activists vulnerable to questions about the exact nature of their politics.
Climate disobedience’s constant re-enactment of the urgency of change can be
accused of mistaking the problem as primarily one of lack of will, where it is
arguably as much a problem of intractability of choice. The lengthy processes of
dismantling segregation in the American South or the apartheid regime were ar-
duous and traumatic, but in some respects, comparatively less difficult. At least
civil disobeyers knew exactly what they were dealing with, namely the existence
of quite explicit laws creating systems of segregation (although, as we return to in
the conclusion, they may have underestimated the extent to which the problem
was entrenched even beyond legal reform). By contrast, dealing with climate
change involves developing a vast array of policies across multiple constituencies
with often radically competing interests, in ways that augur badly of the ability of
an activist minority to substitute for democratic arrangements.'**

There are, for example, legitimate differences of view about the degree of ur-
gency of climate change even among non-skeptics (How much should it be pri-
oritized against a variety of other important goals?), its compatibility with other
priorities (Does fighting climate change require overturning capitalism or reform-
ing it?), or indeed the measures that should be implemented to reduce it. Even if
there was massive agreement that the most urgent and radical measures had to be
adopted here and now, there would still be considerable disagreement about what
these should be: Massive subsidies to alternative energies? A universal carbon
tax scheme? The banning of all use of fossil fuels? A return to pre-industrial soci-
ety? Drastic limitations on reproductive rights and personal autonomy (e.g.:
forced sterilization)? Dismantling of all structures of patriarchy, ableism, class-
ism, or racial domination? The scale and key sites of the struggle against climate
change are also significantly contested and oppose, even within Green theorizing,
those who see the problem as one that needs to be addressed primarily on a global
level'* and those who believe that the state will continue to have a preeminent
role.'™ There is much evidence that the radical ecological movement is in fact
healthily divided on these issues and in particular between those still relatively
invested in the ability of science-based reform to avoid the worst and a more
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doom-oriented sensitivity that capitalizes on latent anxiety about the impossibly
of adaptation."'

The danger is that civil disobedience which emphasizes the urgency of climate
action will play out as a political tantrum without the patience of engaging in the
painstaking details of policy development and political agonism inherent to dem-
ocratic processes. It may also neglect the fundamental “fallibility” of political
agents'? and the possibility that civil disobeyers for climate change are wrong
about either their science or, more likely, their political calculi. Worse, the risk is
that the civil disobedience stance will expose an authoritarian streak,'”* one more
interested in grandstanding than engaging in the difficult work of democratic coa-
lition building over time. In that situation, climate disobeyers might even be
tempted by some form of emergency rule by a self-appointed technocratic avant-
garde using violence to implement their vision perhaps in order to avoid
an impending “tragedy of the commons.”">* Against the recurring broader temp-
tation of “eco-authoritarianism”,' and prospects of a planetary “climate
Leviathan” that would ultimately commandeer the global order,® the need to
present and argue the case for climate disobedience through appeals to public rea-
son and to reconcile democracy and climate disobedience becomes all the more
obvious.

3. Reinventing a Democratic Climate Disobedience?

While an anti-democratic disposition in civil disobedience has always existed,
it may have been less of a problem as a temporary expedient where the goal was
to merely extend the benefits of democracy (to the colonized or the segregated,
for example). By contrast, climate disobedience may exhibit more viscerally anti-
democratic tendencies. It is sometimes painfully clear to observers in the context
of climate change that democratic regimes are impossibly committed to the short
term of the election cycle and incapable of bold long-term action.'”” The diffi-
culty long encountered by the Biden administration to adopt ambitious climate
legislation, for example, because of what was at one point the swing votes of one
Democratic senator, suggests significant democratic obstacles to what ecologists
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see as absolutely indispensable change.'”® To be sure, it is not as if authoritarian
populists or dictators have exactly had reliably climate friendly policies either.'*
But democracies do sometimes seem to be not so much dysfunctional as operat-
ing the way they were supposed to, in effect allowing societies to careen care-
lessly towards their eventual demise.'® This is part of a well-worn critique of the
limitations of (merely) representative and deliberate democracy,'®" but actualized
and intensified by attention to how democracies may shut out entire populations
from global decision-making and foreground business and corporate priorities as
opposed to the general interest when it comes to the environment.

Such concerns are then dramatized by the international system’s own well-
known democratic deficits. The predicament that “Democracy works by compro-
mise, but climate change is precisely the type of problem that seems not to allow
for it,” may be even more obvious internationally where endemic collective
action problems create considerable barriers to effective global governance.'®
These result in weak international agreements with little supervisory capacity and
a perpetual deferral of the kind of decisive global action that would be needed.

One route, in light of such challenges, may in fact be for climate disobedience
to reclaim the popular democratic mantle. The traditional argument that civil dis-
obedience needs to rely on the residual authority of some higher law (see infra)
may concede too much to critiques of civil disobedience as anti-democratic. In
fact, the anti-democratic character of climate disobedience can and has been
exaggerated'® and should be read in light of efforts at articulating a democratic
case for civil disobedience generally.'®* As Robin Celikates has argued, for exam-
ple, civil disobedience is a democratic practice of contestation not reducible to
individual conscience which offers an unusual and very political mediation
between the opposing poles of “symbolic politics and real confrontation.”* The
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ethos of civil disobedience is on some level the exact opposite of authoritarianism
given its largely symbolic and sacrificial nature,'®® especially in the face of gov-
ernmental and corporate practices that are themselves immersed in authoritarian
violence. Civil disobeyers, some would argue, address flaws inherent in demo-
cratic procedures that are particularly glaring when it comes to climate change.'®’
It has been argued that climate change and global environmental challenges more
generally are prone to change the nature of citizenship, simultaneously relativiz-
ing obligations owed to the law and to national democratic procedures.'®® In that
respect, environmental disobedience might appear as a way of reinventing a kind
of spontaneous politics of resistance, although the extent to which it does so will
depend on its inclusiveness and deliberative character.

Nonetheless, it will remain difficult to disentangle means from ends, given that
even the most consensual end (e.g.: planetary survival) cannot justify any means
(e.g.: genocide), least of all of course means that might turn out to be counterpro-
ductive to that end (e.g.: disobedience might cause such chaos and backlash as to
actually delay the implementation of measures to fight climate change).
Paradoxically, climate disobeyers, in undermining a sense of the importance of
respecting the law, might neuter the state on which “green statism™® will eventu-
ally need to rely to enforce its prescriptions. The efficacy of climate disobedience
may in the end be its greatest justification given that it is often explained as the
last and only solution to imminent if not already ongoing disaster. That efficacy,
however, is certainly subject to debate. Despite some studies being cautiously
encouraging,'’® disobeyers should not be held up to such a grandiose standard, as
opposed to, more reasonably, assessing whether they have shifted the terms of the
public debate concerning the climate emergency.'”!

Still, the fewer the actual gains the more precarious the position and credibility
of climate disobeyers may be. Like many forms of resistance, the problem is
compounded by the fact that success may only be ultimately evaluated in retro-
spect, in a context where the temptation is to discount the gravity of present-time
violations of the law on the basis of future harm averted. Climate disobeyers, it is
true, cannot be held to higher standards than those that apply to all political deci-
sion-making in a context of imperfect information. Indeed, ultimately, “Those
engaging in acts of civil disobedience do not know with any certainty if these tac-
tics can or will work, but they do know that ordinary, legal forms of protest
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cannot now be effective enough quickly enough.”'”* Climate disobedience cannot
be evaluated merely on an efficacy matrix and must also be understood, as it has
always been, as a repository of certain values. Climate disobeyers remain ac-
countable, for that reason, for the totality and consequences of their choices,
including how their actions might displace and make more difficult other inter-
ventions, unevenly distribute responsibility and provoke backlash, or short-circuit
the hard work of democratic compromise—and not just the bare legitimacy of
their cause.

C. JUSTIFYING CLIMATE DISOBEDIENCE

One paradox is that politicizing and democratizing civil disobedience, whilst
substantively necessary, may then make it exponentially harder for climate dis-
obedience to justify itself. It will appear at the same time more political (and
therefore ideologically idiosyncratic) and less indispensable (given the availabil-
ity of democratic pathways). Where does this leave the climate disobedience
movement in terms of its ability to justify violating the law, in a context where
the law itself and many liberal political intuitions evidently err strongly on the
side of law compliance? As we articulate below, the movement will need to find
ways to objectively legitimize disobedience to the broader society whose support
is sorely needed to effect change. Finding very limited solace from the law itself
to justify disobedience, the temptation may be to invoke some “higher law”,
including international law. As we suggest below, international legal norms have
themselves contributed to the very conditions that have brought about the climate
emergency.

1. Objectivizing Disobedience

One of the conditions for civil disobedience to be considered legitimate (if
never fully legal) is that it should not be grounded in one’s idiosyncratic beliefs
(e.g.: a religious belief that abortion is wrong) but in an appeal to society’s best
values.'” Allowing for the fact that what that “society” is in the case of climate
disobedience may be complex, the survival of the planet and of the humans that
populate it is indeed a priori a goal to which all can subscribe. It is also, however,
one whose politics constantly need to be unparsed in order to understand the kind
of costs that might be exacted and from whom (for example, ad absurdum, the
planet might be saved by requiring the Global South to make huge concessions to
accommodate the endless fossil-fuel appetite of the North; alternatively, it might
also be saved by the North rolling back much of industrial society).

172. Desmonda Lawrence, Climate Emergency and the Case for Civil Disobedience, THE PRINDLE
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Yet to the extent that climate disobeyers propound not only a vision of bare
survival but a thicker project of, say, social justice and political ecology (as was
suggested in the previous section), they will find it increasingly difficult to claim
that they are merely and unproblematically standing in for some bland general in-
terest, differing only in their appreciation of the urgency and the means with
which it must be defended. This will make their claims to violate the law “in the
name of the law” appear relatively weak. The vulnerability of climate disobeyers
may of course be further magnified if certain groups can be suspected of speaking
from a privileged position.'”

But even an appropriately chastised, worldly and inclusive climate disobedi-
ence movement may still find law violation particularly difficult to justify, pre-
cisely as a result of the fact that it cannot easily appeal to society’s “better self”
without indirectly condoning some of the very practices that have entrenched
both discrimination and environmental degradation in the first place.

2. The Temptation of “Higher Law”

Historically, civil disobeyers have been prone to vindicate their characteriza-
tion as an often-marginal vanguard by invoking a “higher law.” This has increas-
ingly included international law as providing a sort of yardstick by which to
judge the legality of domestic actions.'”” Heathrow Pause for example brings up
the legitimacy of actual governmental and inter-governmental pronouncements
as part of their authority to act. This includes not only emphasizing the dire warn-
ings of the United Nations’ Intergovernmental Panel on Climate Change
(IPCC)""® but also the British Parliament’s decision to specifically endorse the
notion of a climate emergency.'”” The COP’s results and goals are frequently
invoked as a basis for civil disobedience in ways that clearly seek to simultane-
ously scientifically objectivize and juridify what might otherwise seem like idio-
syncratic preferences.'’”® In other words, civil disobeyers take their own
government “at its word” when it claims to be highly committed to reducing
global warming and its impact.

There is certainly a theoretical case to be made that international values may
support departures from domestic law in defense of action against climate
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change.'” The state’s authority is increasingly conceived as partly dependent on
its ability to protect populations from grave environmental harms. When states
seem “‘unable or unwilling” to tackle climate change—to use an expression that
has become increasingly popular in the international legal vernacular—then voi-
ces are bound to arise that seek to bypass them altogether.'® Even when proceed-
ing from conventional Rawlsian postulates, Simo Kyllonen has argued that “a
stable climate as a global public good is indispensable to acceptable standards of
living everywhere”'®! so that conditions of “atmospheric fairness” might actually
justify significant violations of domestic law. The fate of future generations who
will be impacted by climate change has added a new, heretofore largely unfore-
seen dimension to the register of civil disobedience that may well tip the balance
in favor of more radical action.'®?

Yet, these theoretical arguments do not necessarily translate well into legal cat-
egories; invoking a higher law such as international law is not necessarily a pana-
cea. It is true that international law has primacy over domestic law and is thus
often seen as a tool that can be leveraged against domestic law. A wave of recent
climate litigation shows that international law can certainly be invoked domesti-
cally, sometimes to considerable effect.'®* International human rights law does
increasingly anticipate capacious obligations for the state to protect persons
within its jurisdiction from third-party, including environmental harm."®* Having
said that, international law is a law of states that clearly does not ordinarily
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anticipate that citizens should be able to take the law in their own hands domesti-
cally. Although some have done so, they typically operate in a grey zone on the
periphery of international law, at best exploiting ambiguities and operating on the
basis of ‘folk’ understandings of international law that are in sharp contrast to
dominant mainstream understandings.'®’

3. The Law’s Complicity in Climate Harm

Perhaps more damning for disobeyers, the legal system may itself be part of
the problem, rather than some subset of unjust laws. For classical disobeyers, as
we saw, bad laws were severable from the legal system’s “better self”; it therefore
made sense to adopt an attitude that married violation of specific laws with over-
arching, if grudging, respect for the law. Would-be climate change disobeyers,
however, are often keenly convinced that the law’s “better self”—its full, uninter-
rupted liberal realization—is at the root of the current climate crisis. As a result,
they may well insist that “a willingness to submit to the law” is not required and
that “to the contrary, that familiar paragraph in the civil disobedience protocol is
becoming more obsolete by the day, as a ruling order that destroys the founda-
tions of life deserves no loyalty from its subjects.”'®°

Climate change, in that view, is not an illiberal departure from what would oth-
erwise be a perfectly realized and ecologically responsible modern attitude to the
world. Rather, it is the very result of the untrammeled development associated
with liberalism as an ideology of human freedom.'®” At the very least, climate
change fundamentally disrupts central categories of liberal political and legal
thought that are then shown as problematic because they are incapable of
change.'™ Indeed, we have no reason to think that the law is itself innocent of the
harms inflicted on the ecosphere. This fundamentally challenges notions of fidel-
ity to the law for would-be disobeyers as part of the relatively quaint package of
1960s protests confronted with much less all-pervading threats. This is part of
what has been described as an anti-legal turn in civil disobedience,'® one that is
much less committed to justifying law violations from within a horizon of defer-
ence to the law.
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The turn to international law, in that context, is not necessarily a panacea.
International law may end up—and not only on account of its notorious vague-
ness or lack of bite when it comes to the environment (“long on hope and short on
specifics”)'*—being problematic on its own terms on closer inspection when it
comes to climate change. What if it turns out that the domestic practices one
opposes are, in fact, embedded in and even mandated by international standards?
What if, furthermore, the international standards are themselves, at least in a
roundabout way, what makes profoundly destructive ecological acts possible?
We have little reason to naively think that international law somehow stands for a
better, more progressive or environmentally responsible approach to the planet
than domestic laws. Whether it be international trade law and its emphasis on the
commodification of the living,"" international investment law and its rigid pro-
tection of investor interests as opposed to states’ ability to protect against envi-
ronmental harms,'*? or indeed much of international environmental law itself and
its problematic mode of neo-colonial governance'®® as well as its emphasis on
sustainable anthropocentric development,' the connections between interna-
tional law and ecological devastation have become increasingly clear.'” In fact,
sovereignty—the conceptual core of international law —can be seen as justifying
the continuous exploitation of the world’s resources with little attention to how
this might impact others.'*®

Even reaching the lofty aspirations of international human rights law yields
ambiguous outcomes,'®’ especially given the potentially highly complex exercise
of connecting climate change to specific human rights violations.'”® A recent de-
cision of the UN Human Rights Committee highlights this need for caution.'”” In
Teitiota v New Zealand, the New Zealand Immigration and Asylum Tribunal
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(IAT) had declined an asylum applicant’s petition for refugee status. Teitiota was
from Kiribati and argued that the effects of climate change and sea level rise
forced him to migrate to New Zealand. In considering his application, the
Committee acknowledged the perils of climate change on the right to life found
within the International Covenant on Civil and Political Rights, stating that
“without robust national and international efforts, the effects of climate change in
receiving States may expose individuals to a violation of their rights under
articles 6 or 7 of the Covenant, thereby triggering the non-refoulement obliga-
tions of sending States.”** The Committee added, “given that the risk of an entire
country becoming submerged under water is such an extreme risk, the conditions
of life in such a country may become incompatible with the right to life with dig-
nity before the risk is realized.”"!

Notwithstanding these acknowledgments, the Committee affirmed the New
Zealand courts’ decisions to dismiss the appeal, noting that the time frame of 10
to 15 years for when Kiribati may become uninhabitable, allows Kiribati to inter-
vene with the assistance of the international community ‘“to take affirmative
measures to protect and, where necessary, relocate its population.””” Yet the
descent into inhabitability appears to have already commenced. As the dissenting
member of the Committee highlighted, Teitiota and his family, following their re-
moval back to Kiribati, have been unable to grow crops, been prone to their land
being submerged, and suffered significant health issues.*” Accordingly, this
“wait and see” approach advanced by the Committee, an international body
charged with the oversight of an international human rights instrument, signals to
would-be applicants seeking international protection to wait until their sinking
ship is closer to being fully submerged before seeking the assistance of a life raft.

At the least, then, the automatic association between internationalism and the
responsible custodianship of the planet is one that we have reason to relativize.
This is in part on account of a long history of international law being associated
with market forces and environmental depredation.”* It is also, in part, a result of
international law’s own tepid, reformist, and institutional approach to the chal-
lenge of climate change. As well as its fixation with issues of state sovereignty
and human rights which cannot be assumed to represent the most ecologically
promising or responsible way forward.*
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In short, climate disobedience may not be able to seek a convenient refuge in
international law and may well, instead, need to be based on a critique of the
international legal order itself. This would then call for largely extra-legal or per-
haps supra-legal forms of justification of disobedience that cannot easily rely on
either the rough and tumble of democratic self-determination or the clarity of
legal first principles because they are based on a critique of both (at least as they
stand). Climate disobedience’s claim to authority may end up resting on thin
ground, or at least reinvigorating international law through appeals to global jus-
tice which are themselves made more vulnerable in the Anthropocene **

D. DEFENDING CLIMATE DISOBEDIENCE

The invocation of authority becomes particularly urgent when what is at stake
is not just establishing one’s general legitimacy but defending against criminal
accusations before a court of law. Climate disobedience is likely to run afoul of
various laws — including prohibitions against trespass and property damage.
Consequently, many climate disobeyers have been subjected to criminal prosecu-
tion. This forces them to further translate their claims within the language of the
courts, in the process raising questions about whether it is appropriate for them to
do so, whether the law can countenance their claims, and whether it is politically
astute to conventionally defend oneself. It is unclear whether climate disobeyers
will always seek to seriously defend themselves against charges, given what we
have seen is their widely shared belief that it is the legal system, in general, that is
problematic. In addition, some climate disobeyers may have broad misgivings
about courts as tending to err on the side of the rule of law and governments and
to consider issues of climate change as non-justiciable.”” To the extent that dis-
obeyers do defend themselves, it may be to use the courts as a public forum to
highlight their motives and to illustrate the damaging impacts of climate change.
Indeed, if successful, an acquittal by a jury or judge presiding in a bench trial
may offer an important public vindication of their disobedience. In practice,
whilst disobeyers have sometimes invoked defenses such as lawful excuse and
necessity, they have encountered strong resistance from the courts. However,
recent developments suggest that some jurisdictions may occasionally be willing
to take seriously the kinds of grounds adduced to justify law-breaking.

1. Lawful Excuse and Necessity

The lawful excuse defense has been deployed in British climate disobedience
cases. Lawful excuse defenses are located in particular statutes creating criminal
or regulatory offences. They include statutes such as the Criminal Damage Act
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19717 and the Highways Act 1980,>* under which climate disobeyers have been
charged. The Criminal Damage Act permits a lawful excuse, where in damaging
property or threatening to do so, the accused acted to protect their own property
or the property of another. The conditions are that “at the time of the act or acts
alleged to constitute the offence [they] believed— (i) that the property, right or
interest was in immediate need of protection; and (ii) that the means of protection
adopted or proposed to be adopted were or would be reasonable having regard to
all the circumstances.”?'° In other words, the lawful excuse defense is what is
known in some legal systems as a justification, leading to the conclusion that
behavior is actually in the social interest.

The language of considering “all the circumstances” in the Criminal Damage
Act permits a broad consideration of factors in weighing someone’s culpability.
However, inquiries into the broader circumstances relating to an individual’s con-
duct may also occur even where the statute does not incorporate such language or
only implicitly. For instance, section 137 of the Highways Act 1980 provides that,
“If a person, without lawful authority or excuse, in any way wilfully obstructs the
free passage along a highway he is guilty of an offence and liable to a fine not
exceeding £50.”*!" Here, the lawful excuse defense is a fact-based inquiry that
assesses the proportionality of a protestor’s intentional conduct against the impact
of the obstruction on users of a roadway.*'* The Court has recognized numerous
factors for assessing proportionality including a consideration of “whether the
views giving rise to the protest relate to “very important issues” and whether they
are “views which many would see as being of considerable breadth, depth and
relevance”.”?"? Inevitably, in cases involving climate disobeyers, such factors
invite a consideration of the climate emergency and its impacts. In addition, the
lawful excuse defense, where it is included in a statute, appears to be offence-spe-
cific rather than a free-standing general defense.

In addition to the lawful excuse defense, the necessity defense is typically con-
sidered an excuse rather than a justification in that it allows for the fact that in
exceptional circumstances, persons may have no choice but to do something, de-
spite that something being fundamentally undesirable.*'* In most legal systems,
this is a free-standing defense that is not tethered to a particular statute or offence.
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Most visibly, the necessity defense has been invoked in civil disobedience trials,
especially in the United States, to varying results,”'” as a way of highlighting the
dire urgency of action against climate change. Typically, this defense recognizes
that a defendant’s otherwise wrongful conduct may be excused if committed to
avoid a harm of greater or equal degree, thus proportionate, and the harm sought
to be avoided was imminent. In addition, there is a requirement that the defendant
have no legal alternative other than violating the law. In some jurisdictions, the
defense is framed as a “choice of evils” defense.

The necessity defense has had both rhetorical and occasionally judicial promi-
nence in the framing of acts of climate disobeyers. For example, according to
Heathrow Pause, in language clearly influenced by the necessity doctrine:

It is a citizen’s right and duty to bypass a law if not doing so will result in
greater harm to life and property. If your neighbour’s house is on fire, you can
knock down her door to rescue her. We act out of necessity to protect our chil-
dren, our fellows, and all the other lives that travel with us on this Earth.>'®

There is a certain plausibility to the defense of necessity as a result of the dire
time frame within which to address the consequences of climate change. This is
quite apparent in at least the political framing of climate disobedience. According
to a member of Earth Rights International:

[Alfter 25 years of using the legal system, obeying all of the rules, and indeed,
often winning, I have come to realize that the power of law alone is not
enough. ... [W]e don’t have the luxury of the time it takes for the legal system
to resolve a crisis of this magnitude, nor is it designed to do so. Due process is
lengthy and time-consuming—we’ve sadly pushed the planet to its scientific
limits and are in a situation where the earth can’t wait.*"’

That argument is reinforced by the scientific community’s support of the idea
that there is indeed an emergency*'® (understood scientifically at least rather than
in specifically legal terms), and by the fact that a number of public authorities
have proclaimed one,”'” most notably the IPCC. It is the extreme narrowing of
the window of opportunity for change that requires dramatic action that may be
defended as a form of necessity. Dangers associated with climate change are al-
ready there and tend to grow exponentially and in often irreversible ways. This
heightens the plausibility of arguments that there is a temporal crunch involved
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although not quite in the same way as in the case of the risk of all-out nuclear
warfare based on a single, defining incident.

Note that there is a difference here between fighting against climate change
and fighting against the risk of nuclear Armageddon, the context wherein the
necessity defense was conspicuously invoked previously.”*® Whereas the danger
of a nuclear all-out war is more highly relevant at some times than others, one
might argue that it remains a danger that has been more or less constant since the
advent of nuclear weapons and which could materialize at any moment with
instantly devastating consequences. By contrast, the risks associated with climate
change are considerable and already omnipresent but slower-moving in some pla-
ces, thus making it potentially more difficult to argue that there is an emergency
here and now. How can something which may well happen in 25 years consti-
tute a danger sufficiently imminent as to justify violating the law? As we dis-
cuss below, defenses to climate disobedience have been met with judicial
circumspection.

2. Judicial Wariness Regarding Climate Disobedience Defenses

Despite the immediacy of the climate emergency, climate disobeyers have had
mixed results in invoking the necessity defense. While some climate disobeyers
in France and Switzerland have successfully invoked the defense at trial and been
acquitted, appellate courts have sternly reversed such outcomes. For example, the
Swiss Federal Tribunal (Switzerland’s highest appellate court) rejected a trial
court’s acquittal of twelve activists where the accused trespassed into a Credit
Suisse branch and staged a tennis match in protest of the bank’s fossil fuel invest-
ments and sponsorship of Swiss tennis player Roger Federer.””' The Swiss
Federal Tribunal rejected the necessity defense on the basis that the danger was
not imminent.*** In another case from Lyon, France, protestors removed an image
of French President Emmanuel Macron hanging in a government building to pro-
test the French government’s inadequate responses to climate change. While the
trial court in Lyon acquitted the accused, the court of appeal overturned the ac-
quittal and fined the defendants.”** Other similar cases where disobeyers met with
initial success at trial are pending appeals.

There are, in fact, considerable challenges in defending against criminal
charges for climate disobedience. Most defendants, particularly in the United
States, who have sought to invoke the necessity defense in the context of climate
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disobedience have been unsuccessful, often failing to persuade courts to even
allow the defense to be considered by juries, thus resulting in guilty verdicts.”** In
addition, prosecutors have filed motions requesting that courts limit the evidence
that climate disobeyers want to offer in order to advance the defense. These pros-
ecutorial maneuvers have been successful in many cases.”” Even if a judge hears
evidence pertaining to the radical environmental issues at stake, they are unlikely
to agree to simply rewrite the law. As one relatively sympathetic Canadian judge
put it in a case involving the Rainforest Flying Squad, a group using blockades in
British Columbia to stop (legal) old-growth logging, although “the protesters are
moral and ethical citizens endeavouring to ward off impending destruction of a
rare and irreplaceable ecosystem in the context of an existential environmental
and climatological crisis,” it is ultimately “legislatures and governments to legis-
late and govern, not the courts.”**°

Courts’ ambivalence about giving climate disobeyers the opportunity to pres-
ent evidence in support of a necessity defense may very well stem from a limited
interpretation of the necessity defense and its applicability to climate disobedi-
ence. It can also, however, be seen as based on doubts about what actually con-
stitutes an emergency. There is a sense that climate change is simply too slow-
moving a train and involves too many moving parts to be easily amenable to
the narrow defensive posture implicit in necessity prompted by absolute ur-
gency. Perhaps more so, it may signal a deep reluctance by judges to legitimize
what they view as the actions of political vigilantes usurping the functions of
the executive and legislative branches of government — even if those branches
are not doing enough to address the climate crisis. At any rate, doubts remain
about the broader symbolic ramifications of allowing necessity defenses in a
context where “Even if accepted by more courts, the climate emergency
defense does not in itself resolve how to undertake urgent international and
national action on global warming.”?*’

3. Hints of a New-Found Judicial Openness to Disobedience?

Despite the judicial wariness discussed in the previous section, there have been
noteworthy exceptions where climate disobeyers have achieved some success
before the courts®*® with respect to both the necessity and the lawful excuse
defenses. As mentioned, one of the biggest challenges is persuading a court to
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allow the necessity defense to be considered. In this regard, several developments
in the last few years suggest an occasional moderate openness to the invocation
of climate change arguments. In 2016, for example, a Massachusetts district court
judge acquitted 13 defendants who protested against a pipeline on the basis of the
necessity defense.””

At the appellate court level in the United States, two significant developments
in the past few years were judgments from Washington state. The first judgment
was decided by the first division of the Washington State Court of Appeals in
Washington v. Ward.*** Kenneth Ward is an activist who engages in numerous
acts of protests and civil disobedience with respect to climate change. In one
instance, he broke into a Kinder Morgan pipeline facility and turned off a valve
which prevented the flow of tar sands oil from reaching two refineries. He
attempted to defeat a burglary charge by invoking the necessity defense and
sought to present sufficient evidence to support this. The prosecution submitted a
motion to strike all testimony and evidence in support of mounting a necessity
defense and the trial court granted this request. Ward was convicted and appealed
to the Washington Court of Appeals.

In its decision, the Court of Appeals concluded that denying Ward the ability
to present such evidence was a violation of his constitutional rights (under the
federal and state constitutions) to advance his only available defense. When
defendants seek to have a defense considered by a trier of fact, they must demon-
strate to the court that there is an evidentiary basis for such defense. The Court of
Appeals concluded that Ward’s offer of proof respecting the evidence he would
have presented to the jury would have been sufficient to satisfy this evidentiary
burden with respect to each element of the necessity defense. The court’s decision
was appealed to the Washington Supreme Court which denied the prosecution’s
petition for further appellate review.'!

Although declining to hear the case in Ward, the Washington Supreme Court
considered a different appeal related to the necessity defense in another climate
disobedience case arising from the third division of the Washington State Court
of Appeals.** The focus of the appeal centered on whether there were no reason-
able legal alternatives to breaking the law, even one that is not unconstitutional.
Reverend George Taylor is a long-time climate activist who has sought various
legal means to address climate change generally, and specifically safety concerns

229. Massachusetts Judge Dismisses Charges Against Climate Activists and Recognizes Necessity of
Protest, CLIMATE DEFENSE PROJECT (Mar. 18, 2018), https://perma.cc/AMOQM-ENJW.

230. Washington v. Ward, 438 P.3d 588, 596-97 (Wash. Ct. App. 2019).

231. Washington v. Ward, 447 P.3d 161 (Wash. 2019). While Ward’s re-trial was originally set to
take place in February 2020, it was postponed to early May and then subsequently to June. Ultimately,
Ward elected to plead guilty to a lesser charge. Kera Wanielista, Man pleads guilty to reduced charge in
2016 pipeline break-in, SKAGIT VALLEY HERALD (Dec. 10, 2020), https://perma.cc/UCR9-4KTE.

232. Washington ex rel Haskell v. Spokane County District Court, 465 P.3d 343, 345, 350 (Wash. Ct.
App. 2020).



https://perma.cc/4MQM-ENJW
https://perma.cc/UCR9-4KTE

2022] “WE WAaNT 1O LIVE!” 203

relating to coal and oil trains passing through Spokane, Washington. After
repeated lawful efforts to address these matters, without effect, Taylor organized
a peaceful protest which involved trespass onto the railway tracks owned by a
railway company. As a result of his protest, he was subsequently arrested and
charged with criminal trespass and obstruction of a train. The third division Court
of Appeals stated, “A person who engages in civil disobedience is not the typical
defendant who historically has been entitled to assert a necessity defense. A per-
son who engages in civil disobedience is not faced with an emergency and
required to quickly choose between a bad illegal choice and a worse legal
choice.” The third division concluded, “To the extent Ward authorizes people to
intentionally violate constitutional laws when protests and petitions are unsuc-
cessful, we disagree with it.”**?

In reversing the third division and referencing the first division’s decision in
Ward, the Washington Supreme Court observed that it cannot be that there “are
always reasonable legal alternatives to disobeying constitutional laws.?**
Analogizing the facts and conduct of the accused in Ward with the defendant
before it, the Court observed that Taylor spent many years attempting to use law-
ful methods to achieve his goals without effect. “Reasonable,” the Supreme
Court found, means that a legal alternative must be adequate or effective. It pos-
ited that, “[i]f the legal alternative is only illusory, or unavailable at the moment
it is needed, it is not a reasonable alternative.”**> The Court further added that the
issue of whether there was a reasonable legal alternative was a factual issue which
Taylor was entitled to have assessed by the jury.**® Lastly, it concluded that “[s]
imply because a law [such as criminal trespass] is constitutional, does not mean
that there are always reasonable legal alternatives.”’ Both the Washington
Supreme Court’s decision in relation to Taylor and the first division Court of
Appeals’ judgment in Ward establish important precedents for climate disobeyers
to contest criminal charges within the state and particularly the ability to have
juries consider their cases.

In a different climate disobedience and “valve-turner” case from Minnesota,
four defendants sought the trial court’s permission to use the necessity defense.
The judge granted the defendants’ pre-trial motion, and the prosecution appealed.
The Minnesota Court of Appeals™® and subsequently the state Supreme Court
affirmed the trial court’s decision to allow the necessity defense. In an
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interesting twist, when the trial finally took place, and following the conclusion
of the prosecution’s case, the defense filed a motion seeking the court’s dismissal
of all charges. In granting the defense’s request, the court eliminated the need to
hear the defense’s evidence regarding the necessity defense.

The ability to present evidence about climate change and the consideration of
the necessity defense may then lead to all or some jurors voting to acquit. The
lack of unanimity among jurors may lead to a hung jury and the declaration of a
mistrial. This occurred in another noteworthy case decided in February 2020 and
involved XR activists (including Ward) who blocked a train transporting oil by
building a garden on train tracks. A trial court in Oregon allowed the jury to con-
sider the necessity defense and the evidence submitted in support.**® While five
jurors voted to acquit, a sixth voted to convict. Consequently, the judge declared
a mistrial. The ability of the jurors to consider the necessity defense more than
likely fostered that result. Lauren Regan, who defended the accused, asserted:
“The jury’s inability to convict the activists reflects the prevailing community
consciousness which is unlikely to punish climate defenders for acts of nonvio-
lent resistance.”*' While the accused were not acquitted and were eligible to be
retried, the district attorney dropped the charges and opted not to pursue a
prosecution.’*

Climate activists in England have also managed to find some success defend-
ing their actions in court under the lawful excuse defense. A particularly notewor-
thy invocation of this defense with respect to climate disobeyers was in
connection with the so-called Kingsnorth Six case.”*®* In 2007, six Greenpeace
activists scaled the chimney of a coal-fired plant in Kingsnorth and then painted
the word “Gordon” (for then Prime Minister Gordon Brown) down the side of the
chimney.*** Their actions temporarily shut down the plant and caused £30,000
worth of damage.*” They were charged under the Criminal Damage Act 1971. In
addition to attempting to shut down the plant, their actions were intended to pro-
test the government’s plan to build more coal-fired plants which would have had
devastating impacts for the environment.*® In asserting the lawful excuse
defense, the accused argued that the damage to the plant’s property was committed
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to protect the property of others in other countries and in England.**’ They intro-

duced expert testimony attesting to the fact that 20,000 tons of carbon dioxide
were emitted daily by the Kingsnorth plant and could be responsible for extinc-
tion of up to 400 species.?*® The jury acquitted them of all the charges.*’

In addition to causing property damage, climate disobeyers have also
employed tactics that have caused obstructions in breach of the Highways Act
1980. In these cases they have sought the protections of the lawful excuse
defense. In April 2019, six XR activists employed protest tactics that halted the
operation of the Docklands Light Railway (DLR).*° The DLR transports com-
muters around London’s financial district. The protesters sought to bring attention
to the financial industry’s contribution to the climate emergency. Five of the acti-
vists had climbed on top of a train holding banners that read “Business As
Usual=Death” and “Don’t Jail the Canaries” (a reference to other protestors fac-
ing prosecution at the time).>" A sixth activist glued herself to a train window.>>?
The activists were charged with obstructing the railways and carriages on the
DLR. In December 2021, a jury unanimously acquitted the protestors. Following
the acquittal, the activists’ defense counsel observed, “The jury all agreed the cli-
mate crisis requires radical action. This reinforces the importance of both civil
disobedience and juries in a healthy democracy.”* In addition, the protestors
posited that the jury’s decision was an application of the principles articulated by
the Supreme Court in Ziegler** As the UK Supreme Court held in 2021 in the
context of the Highways Act 1980, a protestor’s rights to freedom of expression
and peaceful assembly under the European Convention on Human Rights must
be considered in the proportionality analysis. Recognizing that protests may be
disruptive, the Court asserted, “there should be a certain degree of tolerance to
disruption to ordinary life, including disruption of traffic, caused by the exercise
of the right to freedom of expression or freedom of peaceful assembly.” >

Finally, from the perspective of climate disobeyers, there are certain advan-
tages to having one’s case decided by a jury. Jurors do not have to justify their
decisions and may be more amenable to considering evidence concerning climate
change and the accused’s culpability in light of such evidence. Notably, there
may be instances where a court allows evidence of climate change which is heard
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by a jury, but ultimately instructs that, on the facts, an accused does not have any
legal defense available. Where the jury acquits notwithstanding such instructions,
this suggests a scenario of jury nullification in which “a jury knowingly chooses
not to apply the law and acquits a defendant regardless of the strength of the evi-
dence against [them].”*® For instance, in an April 2021 decision, a jury acquitted
six XR activists for causing property damage to Shell Oil’s London headquarters
by spray painting the building and smashing windows.”>’ Representing them-
selves, the activists argued that they targeted Shell’s property due to the com-
pany’s contribution to climate change in tandem with the deaths and injuries that
have ensued.””® Furthermore, the accused posited to the jury that their actions
were necessary and proportionate responses to the harms arising from climate
change.” Despite the judge’s instructions that the accused “don’t have any
defense in law for the charges they face,” the jury nevertheless acquitted the
activists.*®

In short, the occasional startling success of climate disobeyers in invoking the
necessity or lawful excuse defenses suggests that the legal edifice may be begin-
ning to show some cracks under the pressure of repeated, scientifically grounded,
and dedicated activism. Furthermore, as the previous example illustrates, even
where juries are instructed that no defense is permitted, once they have heard evi-
dence of the protestors’ motives in tandem with the evidence of the impacts of cli-
mate change, jurors may nevertheless be willing to acquit despite evidence of
guilt respecting the offences charged.

ConcLusIoN: BEYOND DISOBEDIENCE?

On the 31* of December 2022, Extinction Rebellion, the group that has most
been associated in the last few years with mass disruptive action announced in a
startling communiqué: “We quit.”*" Specifically, XR emphasized that despite
the “seismic shift” that their actions had brought to the climate movement, “very
little has changed. Emissions continue to rise and our planet is dying at an accel-
erated rate.” At fault were a “financial system prioritising profits over life, a
media failing to inform the public and hold power to account, and a reckless gov-
ernment entrenched in corruption and suppressing the right to protest injustice.”
Instead of breaking the law, XR proposed, somewhat cryptically, that a true “radi-
cal act” would be to “build(. . .) collective power, strengthen(. . .) in number and
thriv(e) through bridge-building.” The declaration hinted that “seizing the
moment” could not be the responsibility of “just one group” and was the

256. R v Latimer, [2001] S.C.R. 3 at para. 57 (Can.).

257. Extinction Rebellion: Jury Acquits Protesters Despite Judge’s Direction, BBC NEWS (Apr. 23,
2021), https://perma.cc/4ALYW-2JSV.

258. Id.

259. Id.

260. Id.

261. WE QUIT, EXTINCTION REBELLION UK (Dec. 31, 2022), https://perma.cc/9YGT-DUTS.



https://perma.cc/4LYW-2JSV
https://perma.cc/9YGT-DUTS

2022] “WE WAaNT 1O LIVE!” 207

“responsibility of all of us.”*** Only a couple of weeks after that declaration, one
of the longest instances of continued climate disobedience came to a dramatic
end in the village of Liitzerath, Germany as more than 1,000 police officers
cleared hundreds of climate activists who had occupied the village in an effort to
stop it being destroyed to make way for coal production.’®® Has the moment of
climate disobedience perhaps already passed, even as it is simultaneously being
radicalized by new groups such as Insulate Britain or Just Stop Oil?

This article suggests a nuanced answer to that question. Civil disobedience is a
potential tool in the struggle against climate change but we have highlighted
some of its limitations and warned against thinking that some past successes can
be easily replicated. In particular, we have cautioned against the temptation of
mechanically invoking the pedigree of civil disobedience in the context of cli-
mate change without thinking through the sort of disobedience that is made possi-
ble (and impossible) by present conditions of slow-burning planetary catastrophe.
It has been our contention that civil disobedience is often deeply embedded in a
liberal mystique that leads disobeyers to appeal to liberal society’s better self,
urging it to eliminate its blind spots, make good on its promise of equality and
uphold what are imagined as its true values. Civil disobedience is typically con-
trarian and oppositional but also, paradoxically, a non-negligible vote of confi-
dence in the system within which it operates. But what happens to disobedience
when the system at large is seen as part of the problem, as many concerned with
climate change seem to believe? Can capitalist over-consumption, drastic eco-
nomic inequality, and the anthropocentric commodification of the living be disso-
ciated from liberalism itself?

One dimension does appear clearly: the scale of the challenge of climate
change also requires a change of the scale of civil disobedience. In that respect,
climate disobedience may herald new forms of politics, express radical transna-
tional solidarities and, even as it violates some laws, participate in the formation
of new modalities of global law-making. But changing the scale of civil disobedi-
ence is more easily said than done and is not merely a geographic issue. Civil dis-
obedience in conditions of planetary catastrophe cannot be a way to reinstate an
imagined normalcy through a fundamental fidelity to national law or even to real-
ize an unfulfilled liberal promise the way the desegregation or the anti-colonial
projects arguably were. It is not even clear, however, what fidelity to suprana-
tional forms of law might mean in this context.

Rather, we suggest that climate disobedience is at a junction: tempted to
invoke the register of civil disobedience but perhaps ultimately better understood
as “uncivil” and even quasi-revolutionary in its ambition to not only change cer-
tain laws but to challenge entire legal systems and the particular relation they
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express to the planet. Indeed, there has long been a suspicion that certain deep
conceptions of environmentalism as conditioning the “good society” take us
away from a mere liberal emphasis on maximizing human freedom and on what
is merely “right.”*** In that respect, climate disobedience may not even be “dis-
obedience” in the sense of symbolically transgressive behavior fundamentally
recognizing the presumptive legitimacy of a certain form of rule. Climate disobe-
dience, then, problematizes adherence to the law as a very condition of its success
and, perhaps, its internal consistency.

This raises, as we have suggested, daunting challenges for any movement of
civil disobedience against climate change, a movement that is called upon to
invent new modes of contestation that remain largely untested. As we have
argued, climate disobedience requires disobeyers to square the circle of simulta-
neously politicizing and democratizing on the one hand, and seeking to justify
and defend itself on the other. In effect, it may be that many civil disobedience
movements already occupy that uncertain space, a space as much of occasional
adherence to certain liberal standards as of calculated departure from and attempt
at reinventing them. Groups like XR are prone to non-violent action and do not
particularly seek to evade their arrest or punishment; but they do not exhibit
much of the reverence for the idea of law that previous generations of disobeyers
(such as Gandhi and King) seemed to profess. That said, many are also not averse
to challenging prosecutions using legal defenses to seek an acquittal or at the
very least to use trials as public forums to present evidence of climate change and
their motives.

The question is nonetheless how this sort of political register can ultimately be
justified in a context where climate change and mitigation affect different constit-
uencies very differently and a suspicion of elitism occasionally hangs above dis-
obeyers. The authority of small minorities to dictate societies’ course is bound to
be challenged. The temptation of uncivil disobedience — as in Andreas Malm’s
“How to Blow Up a Pipeline”® — will inevitably invite criticism that it “will
make it easier for opponents to stigmatize, redline and criminalize climate acti-
vists. It will most likely alienate many potential and actual supporters.’®®
Perhaps the very abrasiveness and attention-seeking of disobedience can turn
broader social constituencies against it and, more importantly, distract them from
the agenda of engaging the powers that be with demands for fundamental change.
XR’s recent turn away from disobedience may express the cost of engaging in
avant garde disruption of “older, middle-class, mostly white activists” without
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the support of a mass movement.”’ It is true, however, that even direct action is
not without its own democratic pedigree and can be imagined, when used as part
of an “ethics of responsibility” moderating its violent and coercive potential, as
exerting its own legitimacy.***And, at any rate, the goal of highly visible and pro-
vocative action was never on its own going to solve the problem of global warm-
ing, as much as electrify public opinion about a set of issues.**

Finally, it is worth noting that the legacies of earlier instances of civil disobedi-
ence, have often been reassessed bluntly, even in their own times, in ways that
suggest some of their inherent limitations. It may be interesting to rethink the cur-
rent effort at climate disobedience in light of the controversy between Dr. Martin
Luther King Jr. and Malcolm X. Dr. King’s followers described Malcolm X as a
“black Ku Klux Klan of racial extremists” whilst Malcolm X followers described
Dr. King as a “twentieth century religious Uncle Tom pacifist.”*’® Beyond the in-
vective, the civil rights movement and in particular its resort to non-violent civil
disobedience is largely associated with some successes (desegregation and voting
rights) but also some limitations (persistent structural racism). The debate has
long been open about whether civil disobedience inherently expresses a commit-
ment to certain liberal legal values or should be read as a mere tactic to funda-
mentally unsettle the system.””' Somewhere between “ballots and bullets,” it
occupies an ambiguous reformist space whose incrementalism may seem
unsuited to the magnitude of the stakes in times of massive species extinction.

Yet Dr. King’s own legacy is much more complex than this opposition would
suggest and can help us think through some of the challenges of global warming.
Dr. King moved towards the end of his life to a reappraisal of civil disobedience,
the compromises it was forced to make with the dominant order and the condi-
tions under which more radical change might be affected. Faced with the persist-
ence of entrenched racism and its ubiquity, King realized that the deeper problem
of racism within the United States could not be addressed only by resorting to the
tactics that proved effective in fighting Jim Crow legislation in the South. In par-
ticular, systemic racism deprived the civil rights movement of the sort of opportu-
nity for straightforward legal confrontation that made the civil disobedience
movement possible. In a posthumously published essay, he suggested that the
“[B]lack revolution” was “forcing America to face all of its interrelated flaws—
racism, poverty, militarism and materialism. It is exposing the evils that are
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rooted deeply in the whole structure of our society. It reveals systemic rather than
superficial flaws and suggests that radical reconstruction of society itself is the
real issue to be faced.””’* Whether the Black revolution achieved those aims in
Dr. King’s lifetime is dubious but although that promise has been much delayed,
it is arguably continuously coming to realization through repeated actualization,
most notably recently the Black Lives Matters movement.

What this points to is that “civil” disobedience may only be a prelude to or will
at least be incomplete unless it is accompanied by a thorough decolonization of
the legal institutions one invokes in the process of contesting them. A close read-
ing of Hannah Arendt also suggests that civil disobedience has always had a
more or less unarticulated revolutionary dimension.”” In that respect, Dr. King’s
vision provides a sort of blueprint for forms of climate disobedience that seek not
only to draw on the law to ameliorate our chances of species survival or to urge
the law to improve itself, but that are devoted to exposing the law’s deep complic-
ity in planetary destruction.
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