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Introduction

For eight years, Morgan State University treated Dr. Leah Hollis worse
than her male colleagues. Despite her credentials, expertise, and experience,
MSU systematically paid her less than every man who occupied the same
position. Likewise, when it came to promotions, MSU undervalued
Dr. Hollis’s qualifications while looking past the shortcomings of her male
colleagues. When Dr. Hollis objected to MSU’s discrimination, it punished
her by removing her from the tenure track and demoting her to at-will status.

After enduring years of discrimination, Dr. Hollis filed an internal
complaint and a charge with the EEOC. The EEOC found cause to believe
that MSU had discriminated against Dr. Hollis, but MSU refused to
participate in conciliation. Dr. Hollis then sued the University and several
administrators, claiming wage discrimination, sex discrimination, and
retaliation. The district court granted summary judgment to MSU on all of
Dr. Hollis’s claims.

The district court erred in four ways. First, a jury could find that MSU’s
proffered reasons for wunderpaying Dr.Hollis were pretext for
discrimination. Second, the district court applied the wrong legal standards
to exclude her sex-discrimination claims as untimely and unexhausted.
Third, on the merits of those claims, a jury could find that Dr. Hollis suffered
sex discrimination when MSU and its officials failed to promote her three

times. Finally, a jury could hold MSU liable for retaliation by finding a causal
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connection between Dr. Hollis’s formal complaints of discrimination and

MSU’s adverse employment actions. This Court should reverse.
Statement of Jurisdiction

The district court had jurisdiction under 28 U.S.C. §§ 1331 and 1367. JA70.
On April 26, 2024, the district court granted MSU’s motion for summary
judgment, disposing of all of Dr. Hollis’s claims. JA14. Dr. Hollis filed a
timely notice of appeal on May 23, 2024. This Court has jurisdiction under
28 U.S.C. §1291.

Issues Presented

Whether the district court erred in granting MSU summary judgment on
Dr. Hollis’s (I) wage-discrimination claims, (II) sex-discrimination claims,
(IIT) retaliation claims, and (I'V) Section 1983 equal-protection claim.

Statement of the Case

L. Factual background
A. MSU hires Dr. Hollis as an assistant professor.

In 2013, Dr. Hollis applied to be a professor in MSU’s Department of
Advanced Studies, Leadership, and Policy. JA788. The job posting sought
candidates with (1) a “specialization in community college education or
higher education administration”; (2) “graduate level teaching experience,”
including competence in “guiding doctoral student research and
dissertations”; and (3)a “track record of scholarly publications and

successful grant writing.” JA798.
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Dr. Hollis possessed these qualifications. See JA788-96. First, she had
served as an assistant dean at the university level, held academic leadership
positions supervising faculty at a community college and a four-year
university, and conducted research on community colleges. JA491-92, 790-
92, 794. She also held certifications in four specialties of higher-education
management from Harvard, Stanford, and Cornell. JA790, 895. Second,
Dr. Hollis had ten years of doctoral-level teaching experience, chairing ten
dissertation committees and serving on ten more. JA790. Third, Dr. Hollis
had authored three books, with another in press, and three journal articles.
JA788, 794. MSU offered, and Dr. Hollis accepted, a tenure-track assistant-
professor position on a three-year contract. JA2106.

From the beginning, MSU underpaid Dr. Hollis on the basis of sex. MSU
offered her a non-negotiable starting salary of $60,000. JA527, 2106. This
salary was the lowest for an assistant professor on the departmental pay
scale and well below what any of her male colleagues earned. JA831-33,
1449-54.

This salary disparity reflected broader hostility within the Department.
Shortly after Dr. Hollis began teaching in 2014, the department chair,
Dr. Glenda Prime, made derogatory comments about Dr. Hollis to a doctoral
student. JA1412. Dr. Prime said she underpaid Dr. Hollis because Dr. Hollis
was a “disgusting lesbian” who should “leave [her] campus very soon.”
JA1412. And, foreshadowing Dr. Hollis’s future struggles, Dr. Prime

declared that Dr. Hollis “is a reject lesbian who will never receive her tenure
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while” Dr. Prime remained in charge. JA1412. Her “boys” would “get the
crown jewel,” Dr. Prime proclaimed, “not a foul mouth reject lesbian.”

JA1412.

B. MSU rejects Dr. Hollis’s 2016 application for associate professor
with tenure.!

Dr. Hollis had a productive first year at MSU. She published two peer-
reviewed articles, participated in three conferences, taught six classes, and
mentored three dissertation students. See JA924, 1015, 1044, 2907. MSU’s
then-current Policies and Procedures on Appointment, Promotion, and
Tenure (APT policy) required a departmental committee to review a packet
summarizing Dr. Hollis’s credentials and recommend whether Dr. Hollis’s
contract should be renewed for a second three-year term. JA197. Dr. Hollis
submitted her first-year packet to Dr. Prime on April 9, 2015. JA916, 2692-93.
Oddly, Dr. Prime never assembled a departmental committee to review
Dr. Hollis’s first-year packet. See JA2695.

Dr. Hollis’s second year at MSU was similarly productive. While
teaching, she published five peer-reviewed articles, one book, and one book
chapter. JA2906-07. Dr. Hollis’s productivity and community-college
expertise was recognized when she received the Community College

Leadership Program’s “Faculty of the Year” award. JA2915.

! Promotions are designated in this brief by the year of application, not
the year of decision.
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While Dr. Hollis lived up to her contractual duties, MSU did not. Under
Dr. Hollis’s contract, MSU was obligated by the end of Dr. Hollis’s second
year to provide her “written notice” if it had decided not to renew her
contract for a second three-year term. JA2106. Written notice was also
required if her contract was renewed. JA198. And although MSU
acknowledged twice that Dr. Hollis “should have” received a renewal letter,
JA1930, she never received written notice of any kind by the end of her
second year, JA904-05, 1930.

Dr. Hollis applied for associate professor with tenure in fall 2016, the start
of her third year at MSU. JA2895, 2900. MSU kicked off its review of
Dr. Hollis’s tenure application that same semester. See JA2991-92.

Here’s how the promotion and tenure review process was supposed to
work. The APT policy required that Dr. Hollis’s application be reviewed
successively by (1) a departmental review committee, (2) the department
chair, (3) a school review committee, (4) the dean, and (5) the vice president
of academic affairs (i.e.,, the provost). JA206-09. These reviewers were
supposed to assess whether Dr. Hollis “demonstrated substantial
professional achievement” based on three criteria—teaching, research, and
servicce—and recommend whether MSU should grant or deny her
promotion. JA199-200, 210-14. For each criterion, reviewers would rank
Dr. Hollis’s performance as excellent, satisfactory, or unsatisfactory. See, e.g.,
JA2991. The university president would then render the final tenure

decision. JA209.
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A departmental review committee first evaluated Dr. Hollis’s application,
and two of its three members recommended promotion. JA2991-92.
Consistent with her earlier homophobic statements, Dr.Prime, the
department chair, then recommended deferral. JA1132-33. But MSU quickly
deviated from its own policy. Per the APT policy, the next step was for Dean
Patricia Welch to appoint a school review committee to consider Dr. Hollis’s
application. JA208. Instead, Dean Welch followed Dr. Prime’s lead and
recommended deferral before a school review committee was given an
opportunity to weigh in. JA2110-11. A school review committee rendered its
recommendation to deny promotion five months later. JA2110-11.

At each level of review, Dr. Hollis received ratings of “excellent” and
“satisfactory” in every category but research. JA1132-33, 2991-92, 1911-21,
2111. When applying for associate professor, candidates’ research portfolios
are primarily assessed based on their research since joining MSU. See JA2704;
see, e.g., JA1132, 1904. Even though Dr. Hollis had published seven peer-
reviewed articles since her arrival, her reviewers criticized three because
they were published in “pay-to-publish” journals and two because they were
published in journals where she was on the editorial board. JA1133, 1911,
1915, 1917, 1920. That criticism was unexpected, considering Dr. Prime had
encouraged Dr. Hollis to publish in “pay-to-publish” journals. JA639-40.
MSU did not criticize Dr. Hollis’s remaining two articles. See JA1879-80,
1882-85, 1887, 1889.
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Provost Gibson made another error near the conclusion of Dr. Hollis’s
application review. On May 24, 2017, Provost Gibson notified Dr. Hollis that
her application had been deferred. JA1139-40. Dr. Hollis filed an appeal the
same day. JA1142. Then Provost Gibson wrongly told Dr. Hollis she could
not appeal the recommendation until she received President David Wilson's
decision, JA1142, even though the APT policy authorizes an applicant to
immediately appeal a negative recommendation by the provost, JA215-18.

About eight months after MSU received Dr. Hollis’s application,
President Wilson finally informed Dr. Hollis on May 26, 2017, that her
application had been denied. JA1144-46. He told her to re-apply in
September 2017. JA1145.

On May 30, 2017, after she received President Wilson’s decision,
Dr. Hollis submitted a revised appeal of Provost Gibson’s recommendation.
JA1148-49. She alleged procedural errors in the review of her application and
maintained that MSU had discriminated against her in pay and promotion.
JA1148-49. But this appeal led nowhere: Provost Gibson responded with
another letter, insisting that Dr. Hollis re-apply for tenure in fall 2018
(Dr. Hollis’s fifth year). JA1925. Dr. Hollis again appealed to President
Wilson on June 26, 2017, alleging errors in the promotion-review procedure

and sex discrimination. JA1467-70.
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C. Dr. Hollis files an internal discrimination complaint and EEOC
charge and is demoted to at-will status.

Concerned about the flawed review process of her 2016 tenure
application, Dr. Hollis filed an internal Equal Employment Opportunity
(EEO) complaint on September 8, 2017, alleging that she was subject to
unequal pay and sex discrimination at MSU. JA1464. Dr. Hollis also filed a
charge of discrimination with the EEOC later that month. JA1346-49.

On September 11, 2017, just three days after MSU received notice of her
EEO complaint, a faculty appeals committee met to consider Dr. Hollis’s
appeal of her 2016 promotion decision, which had been collecting dust since
May. JA1928. The committee found no violations in the review of Dr. Hollis’s
2016 promotion application and recommended that President Wilson deny
Dr. Hollis’s appeal. JA1928.

Three months later, MSU made a seemingly unprecedented decision.
President Wilson told Dr. Hollis in a December 12, 2017 letter that her 2016
application had been submitted late and was therefore void. JA1932. That
same day, Provost Gibson sent Dr. Hollis a letter. JA1934-35. Surprisingly,
Provost Gibson asserted that Dr. Hollis’s employment contract had never
been renewed. JA1935. Because of this supposed non-renewal, Provost
Gibson said that Dr. Hollis had been required to submit her promotion and
tenure application in her second year, not her third. JA1934-35. For this
reason, Provost Gibson deemed Dr. Hollis’s promotion application late.

JA1934-35.
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The news from President Wilson and Provost Gibson came as a shock to
Dr. Hollis, considering that she had submitted her tenure application on
time. After all, assistant professors renewed for a second three-year contract
can submit tenure applications any time before their fifth year of
employment, JA199, and MSU had been acting as though her contract had
been renewed. For one, Dr. Hollis never received written notice that her
contract wasn’t being renewed. See supra at 5. At this point, Dr. Hollis was
already teaching a fourth year of classes at MSU —that is, she was employed
by MSU past the expiration of her initial three-year contract. JA1473, 1501.

And that’s not all. More than a dozen people over a fifteen-month period
had reviewed Dr. Hollis’s application, both initially and on appeal, without
even a hint that her application was late. JA1140, 1145-46, 1879-80, 1882-85,
1887, 1889, 1928-30. Quite the contrary, one departmental committee
member recommended that Dr. Hollis take “the remaining three years” she
had at MSU to work on her research. JA1884. The appeals committee also
found that because Dr. Hollis “continue[d] to be employed as an Assistant
Professor,” it was “immaterial” that she did not receive a reappointment
letter for a second three-year term. JA1930. It therefore treated Dr. Hollis like
any other MSU employee with a renewed contract, saying she was “eligible
to apply for promotion and tenure” by her fifth year. JA1929. All told,
President Wilson’s out-of-the-blue rejection of Dr. Hollis’s application for
lateness was, charitably put, inconsistent with MSU’s other business-as-

usual behavior.
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Nevertheless, MSU was suddenly steadfast in declaring that it had never
renewed Dr. Hollis’s contract. Provost Gibson falsely claimed that Dr. Hollis
never submitted her first-year packet that was prerequisite to renewal of her
contract. JA1935. So, in addition to rejecting her tenure application for its
supposed tardiness, MSU demoted Dr. Hollis from a tenure-track assistant
professor to an at-will employee. JA1935. MSU leadership cannot recall any

other tenure-track professor being demoted to at-will status. JA441.
D. The EEOC finds cause that Dr. Hollis’s complaint has merit.

While Dr. Hollis’s EEOC charge was pending, in fall 2018, she applied
again for promotion to associate professor with tenure. See JA1941-42. The
review committees recommended tenure and promotion. JA1942, 1961-62.
But Dr. Prime, the department chair, recommended denying tenure. JA1958-
59, 1972. Dr. Hollis’s tenure application remained pending for several
months until spring 2019. See JA1982.

Meanwhile, the EEOC released its findings. JA1463-65. It found
“reasonable cause to believe [MSU] discriminated against [Dr. Hollis] and
subjected her to unequal pay because of her sex.” JA1464. It found as well
“reasonable cause to believe that [MSU] subjected [Dr. Hollis] to unlawful
retaliation” by denying her promotion with tenure, forcing her to resubmit
her first-year packet, threatening to terminate her, refusing to investigate her
EEO complaint, and converting her to an at-will employee for engaging in

protected activity. JA1464.

10
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The EEOC sought to engage Dr. Hollis and MSU in conciliation. JA1464.
MSU did not participate. See JA1518, 1520. Instead, on May 6, 2019, MSU
promoted Dr. Hollis to associate professor with tenure and a $66,619 salary.
JA1452, 1982.

Two days later, MSU asked the EEOC to reconsider its determination in
light of Dr. Hollis’s promotion. JA1519-21. MSU also disputed the EEOC’s
finding that Dr. Hollis had been paid unequally because of her sex. JA1520.
The EEOC did not reconsider its findings, see JA1517-18, and MSU informed
the EEOC that it would not participate in conciliation, JA1517.

E. MSU rejects Dr. Hollis’s 2019 full-professor application.

Dr. Hollis continued to excel as a scholar and instructor. In 2019 alone,
she received over $16,000 in grants and chaired four dissertations to
completion. JA2812, 2822. One of the dissertations she chaired was awarded
“Dissertation of the Year.” JA2811. She also published four peer-reviewed
journal articles and a book chapter. JA2806, 2810. These credentials should
have set Dr. Hollis up for success, given that full-professor candidates are
assessed on work beyond what was submitted in their tenure application, as
MSU acknowledges. See JA773-74; D. Ct. ECF 87 at 6; see e.g., JA2298-99.

Some promotion decision-makers took positive note of these credentials
when, in 2019, Dr. Hollis applied for full professor, a position that required
Dr. Hollis to attain “recognition as an outstanding scholar and instructor.”

JA200. The departmental review committee, which along with the

11
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department chair, had primary responsibility for assessing candidates’
service, JA213-14, rated her service as “satisfactory,” JA1984. Because the
APT policy notes that the “quantity of quality dissertations ... supervised by
an Applicant is pertinent to evaluating” an applicant’s teaching, JA211,
Dr. Hollis was “applauded for the large number of dissertations she
chaired,” JA1984. The APT policy also lists grants and articles in peer-
reviewed journals as relevant to evaluating an applicant’s research. JA211-
13. Accordingly, some reviewers positively noted Dr. Hollis’s grant activity
and large number of peer-reviewed journal articles. See, e.g., JA1993.

But among those that complimented Dr. Hollis’s research, one decision-
maker evaluated her on explicitly gendered terms: A school committee
member noted that Dr. Hollis’s h-index score (which considers how often an
author’s work is cited) was lower than those of female full professors in his
discipline, even though the same reviewer compared male applicants” h-
indexes to those of male associate professors. JA2002, 2163, 2605.

Some promotion decision-makers looked at Dr. Hollis’s teaching
credentials negatively. See, e.g., JA2008-09, 2024. For example, Dr. Prime,
who had already exhibited bias toward Dr. Hollis, see supra at 3-4, refused to
recognize two of Dr. Hollis’s favorable peer-teaching reviews because they
pre-dated her tenure. JA2021, 2024. In contrast, Dr. Prime considered pre-
tenure peer-teaching reviews when evaluating male candidates. JA2320.

Dr. Hollis’s detractors won out. The departmental review committee,

school review committee, and Dr. Prime (now the dean) recommended

12
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rejecting Dr. Hollis’s promotion. JA1984, 1995, 2025-26. President Wilson
ultimately informed Dr. Hollis that her promotion application had been
denied. JA1237. Dr. C. Sean Robinson, a department colleague, wrote to
Dr. Hollis when he heard her news: “I am so sorry. I know how hard you
have worked and how robust of a portfolio you have. It truly makes no sense
... I can only guess it’s politics at play—race, gender, all of that ... .” JA1523.

Dr. Hollis then filed a second charge with the EEOC on June 16, 2020.
JA1362-65.

F. MSU rejects Dr. Hollis’s 2020 full-professor application.

Dr. Hollis gave advancement at MSU one last shot. In fall 2020, Dr. Hollis
submitted a second application for full professor. JA2839, 2849. At this point,
she had published one book chapter and twelve peer-reviewed journal
articles since 2019, with two more articles pending. JA2864-65, 2869. During
the same timeframe, she had received over $75,000 in grants and chaired
eight dissertations to completion. JA2871, 2881-82.

But the faculty members reviewing Dr. Hollis’s application were not
impressed. Dr. Hollis received an “unsatisfactory” research rating from the
school review committee. JA2040. Several reviewers failed to credit
Dr. Hollis for her in-progress scholarship, even though reviewers regularly
credited male applicants for theirs. Compare JA2049, 2057, 2069, with JA2160,

2585, 2598, 2601-02. And at least one reviewer continued to explicitly

13
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incorporate gender into the review, comparing Dr. Hollis’s h-index to female
associate-professor h-indexes. JA2054.

Again, the departmental review committee, school review committee,
and Dean Prime recommended against promoting Dr. Hollis. JA2032, 2040,
2071. Dr. Hollis was denied promotion along with Dr. Dia Sekayi, another
female professor in the Department. JA1877. Dr. Krishna Bista and
Dr. Uttam Gaulee, two male professors, were promoted. JA1877.

But Dr. Hollis did not let the disappointment of a third promotion denial
prevent her from delivering high-quality instruction and scholarship. In
2022, she received the Dr. Iva G. Jones Medallion Emblem from MSU for
excellence in teaching, scholarship, service, leadership, and character.
JA1487. This award is the “highest honor” for faculty at MSU, and Dr. Hollis
was the first professor from the School of Education to receive the award.
JA1487.

And, eventually, a different university recognized her talents with an
appropriate faculty position. Today, Dr. Hollis is a full professor with tenure
at Pennsylvania State University. JA1527. She also serves on the dean’s

leadership team as Associate Dean for Access, Equity and Inclusion. JA1527.

G.MSU paid and treated male professors differently than
Dr. Hollis.

Throughout Dr. Hollis’s time there, MSU paid comparably situated male
professors substantially more than it paid Dr. Hollis. Though Dr. Hollis’s

starting salary as an assistant professor was $60,000, MSU paid male

14
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assistant professors in her department starting salaries ranging from
$65,000-$70,000. JA1449, 1451-54. As Dr. Hollis moved up the ladder, the pay
gap persisted. Starting as an associate professor, she earned $66,619. JA1452.
Male associate professors’ starting salaries ranged from $70,631-$80,000.
JA1451, 1453-54, 1456-57. These pay disparities persisted even though
Dr. Hollis requested a salary adjustment to make her pay commensurate
with her male peers’. JA1460-61.

In addition to paying male professors more, MSU gave them the same
promotions that it denied Dr. Hollis. But these professors’ qualifications
were no better than Dr. Hollis’s.

For instance, Dr. Gaulee had little community-college experience and few
publications. Before coming to MSU, he taught a course on community
colleges at a four-year university. JA1294, 2207. While an MSU assistant
professor, he authored only two “unaffiliated, nonpay-to-publish,” peer-
reviewed journal articles and zero books. JA1451, 2201-02, 2715-16. During
Dr. Gaulee’s promotion evaluations, his reviewers noted that he had low-
quality publications, a small number of citations, a low number of peer-
reviewed journal articles, and that many of his works were published on his
own forum. JA2144, 2164-65, 2169, 2180-82. Nonetheless, MSU promoted
Dr. Gaulee twice: first to associate professor in the 2018 cycle and then to full
professor in the 2020 cycle. JA1872, 1877. Not only that, MSU paid him more
than Dr. Hollis every step of the way. Compare JA1451, with JA1452.

15
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Dr. Russell Davis, another male colleague, was also treated better than
Dr. Hollis. Before coming to MSU, Dr. Davis had only a “small number of
co-authored publications,” two of which Dr. Hollis co-authored. JA1336; see
1347, 1481.2 Dr. Davis also had prior experience as a community-college
president. JA1293. But when MSU hired him, it was public knowledge that
Dr. Davis had falsified his credentials to get leadership positions. JA1336.3
Nonetheless, MSU paid him more than Dr. Hollis. Compare JA1449, with
JA1452.

MSU also favored Dr. Robinson. Before coming to MSU, he had
significant higher-education scholarship, teaching, and leadership
experience. JA1297-98. When hired, Dr. Robinson had published six book
chapters, three articles in peer-reviewed journals, and twenty conference
papers. JA1344, 2334-39. But once he got to MSU, Dr. Robinson’s scholarly
productivity slowed. Between receiving tenure in 2014 and applying for full
professor, Dr. Robinson published zero books and only one journal article,
and he received little grant money. JA2332, 2336, 2779, 2781, 2785. Further,
he did not publish any scholarship in the year he sought full professorship.

JA2334-36. And he chaired only six dissertations since receiving tenure.

2 See Leah Hollis, Penn State, https://pure.psu.edu/en/persons/leah-
hollis/publications/ (last visited Oct. 11, 2024).

3 Tom Pelton & Ivan Penn, Davis quits as Bowie vice president Legal action
mulled against official accused of lying about degrees, The Balt. Sun (May 14,
1998), https://www .baltimoresun.com/news/bs-xpm-1998-05-14-
1998134018-story.html.

16


https://www.baltimoresun.com/news/bs-xpm-1998-05-14
https://pure.psu.edu/en/persons/leah

USCA4 Appeal: 24-1476  Doc: 23 Filed: 10/11/2024  Pg: 26 of 67

JA2341. Regardless, MSU rewarded Dr. Robinson by promoting him to full
professor and paying him more than Dr. Hollis. JA1452, 1455-56, 1875.

II.  Procedural background

In September 2019, Dr. Hollis received a right-to-sue notice for her
September 2017 EEOC charge. JA1358. She then sued MSU and several
administrators (collectively “MSU”) based on the discrimination, retaliation,
and unequal pay that she had endured. JA16-52. On February 9, 2021,
Dr. Hollis received a right-to-sue notice based on her second EEOC charge.
JA1367. With leave of court, she amended her lawsuit to include sex-
discrimination claims based on her 2019 and 2020 non-promotions to full
professor. JA66-110. In addition to claims against the University, her
amended complaint alleged a Section 1983 claim against individual
defendants Wilson, Gibson, Prime, and Crumpton-Young (Gibson’s
successor as provost) for denying her 2016, 2019, and 2020 promotions.
JA104-05.4

The district court granted MSU summary judgment on all claims. JA189.
It found that (1) “the pay disparity in this case was due to factors other than
gender;” (2) the sex-discrimination claims based on Dr. Hollis’s 2019
promotion application were untimely; (3) the sex-discrimination claims

based on her 2020 promotion application were unexhausted because no

4 Dr. Hollis also pleaded Family and Medical Leave Act claims against
Drs. Myrtle Dorsey and Carolyn Anderson. JA108. She is no longer pursuing
these claims.

17
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EEOC charge had been filed for those specific claims; (4)Dr. Hollis’s
evidence was insufficient to establish sex discrimination based on her 2016
promotion application; and (5) Dr. Hollis’s retaliation claim failed because

she could not show that MSU “acted with any retaliatory motive, intent, or

animus.” JA175-78.
Summary of Argument

I. The district court erred in granting MSU summary judgment on
Dr. Hollis’s wage-discrimination claims. Dr. Hollis established a prima facie
case of wage discrimination by showing that MSU paid her less than every
male professor in her department. MSU’s proffered justifications do not
explain the pay disparities because Dr. Hollis had at least the same quality
of publications and credentials as the men who MSU paid more.

II. The district court erred in granting summary judgment to MSU on
Dr. Hollis’s sex-discrimination claims based on her 2016, 2019, and 2020
promotion applications. Her claims based on the 2019 promotion application
were timely pleaded in the amended complaint because they relate back to
the original complaint. Her claims based on the 2020 promotion application
were exhausted because they are reasonably related to Dr. Hollis’s two
EEOC charges. On the merits, summary judgment should be reversed
because Dr. Hollis raised genuine fact disputes as to (1) whether she
established an inference of discrimination and (2) whether MSU’s reasons

for denying her three promotions are pretextual.

18
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III. The district court erred in granting summary judgment to MSU on
Dr. Hollis’s retaliation claims. MSU retaliated against Dr. Hollis by
demoting her to at-will status just three months after she filed her internal
EEO complaint. MSU’s rejection of Dr. Hollis’s long-pending promotion
application in the intervening period between the EEO complaint is further
evidence of retaliation. MSU’s asserted justification that Dr. Hollis was
demoted because she failed to submit her first-year packet is plainly false.
MSU'’s other excuse —that it rejected her 2016 promotion application because
it was late—is both false and inconsistent with over a dozen evaluations by
MSU that did not consider the application late.

IV. The district court erred in granting summary judgment to MSU on
Dr. Hollis’s Section 1983 claim. Sex discrimination by persons acting under
color of state law violates the Fourteenth Amendment’s Equal Protection
Clause and is analyzed under the Title VII framework. Because Dr. Hollis
has sufficiently demonstrated that her Title VII claim survives summary
judgment, she also has done so for her Section 1983 claim.

Standard of Review

This Court reviews a district court’s grant of summary judgment de novo.
Evans v. Int’l Paper Co., 936 F.3d 183, 191 (4th Cir. 2019). “[A]ny permissible
inferences to be drawn from the underlying facts must be viewed in the light

most favorable to the party opposing the motion,” here, Dr. Hollis. Gillins v.

Berkeley Elec. Coop., 148 F.3d 413, 415 (4th Cir. 1998). If Dr. Hollis “show][s]
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that there is a genuine issue for trial,” this Court should reverse. Evans, 936
F.3d at 191 (citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)).
Argument

I.  The district court erred in granting MSU summary judgment on
Dr. Hollis’s wage-discrimination claims.

The Equal Pay Act (EPA), Title VI, and their Maryland state-law
analogues prohibit employers from paying men and women differently
when they perform equal work. 29 U.S.C. §206(d)(1); 42 U.S.C. §2000e-
2(a)(1). MSU did exactly that by systematically paying Dr. Hollis less than
male assistant and associate professors in her department.>

A. Dr. Hollis established a prima facie case of wage discrimination.

To make out an EPA claim, the plaintiff must first establish a prima facie
case of wage discrimination. EEOC v. Md. Ins. Admin., 879 F.3d 114, 120 (4th
Cir. 2018). Under the EPA, the prima facie case has three elements: (1) the
employer paid higher wages to an employee of the opposite sex; (2) the

comparator performed “equal work on jobs requiring equal skill, effort, and

5> The analysis under the Maryland Equal Pay for Equal Work Act, Md.
Code Ann., Lab. & Empl. §3-304, and the Maryland Fair Employment
Practices Act (MFEPA), Md. Code Ann., State Gov’t § 20-606(a)(1), track the
analyses under the EPA and Title VII, respectively. Compare Brinkley-Obu v.
Hughes Training, Inc., 36 F.3d 336, 343 (4th Cir. 1994), with Glunt v. GES
Exposition Servs., Inc., 123 F. Supp. 2d 847, 861-62 (D. Md. 2000), and Foster v.
GeneDx, Inc., 417 F. Supp. 3d 673, 688-89 (D. Md. 2019). Thus, if this Court
reverses on the federal claims, it should reverse on the analogous state-law
claims as well.
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responsibility”; and (3) the comparator performed the equal work under
“similar working conditions.” Id. at 203. Under Title VII, the prima facie
wage-discrimination elements are similar: (1) the plaintiff is a member of a
protected class; (2) the plaintiff was paid less than an employee outside the
class; and (3) the plaintiff’s job was similar to the higher-paid job. Brinkley-
Obu v. Hughes Training, Inc., 36 F.3d 336, 343 (4th Cir. 1994).

The district court correctly found that Dr. Hollis made out a prima facie
case of wage discrimination, which MSU did not dispute below. See JA183;
D. Ct. ECF 87 at 56. First, MSU paid higher starting salaries to male
professors. Dr. Hollis’s starting assistant-professor salary ($60,000) was well
below those of her male colleagues, Dr. Davis ($65,000) and Dr. Gaulee
($65,000). JA1449, 1451-52. In fact, MSU paid Dr. Hollis less than all male
assistant professors in her department, whose starting salaries ranged from
$65,000 to $70,000. JA1449, 1451, 1453-54. Similarly, when Dr. Hollis was
promoted to associate professor, her starting salary of $66,619 was lower
than the starting associate-professor salaries of Dr. Gaulee ($70,631) and
Dr. Robinson ($80,000). JA1451-52, 1456. Mirroring her situation as an
assistant professor, Dr. Hollis’s starting salary was less than that of every
male associate professor in her department, whose starting salaries ranged
from $70,000 to $80,000. JA1451, 1453, 1456-57.

Because MSU paid Dr. Hollis less to begin with, her pay remained lower
than male assistant and associate professors in the Department throughout

her eight years at MSU. JA1447-58. This pattern persisted even after
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Dr. Hollis requested that her salary be adjusted to match other assistant and
associate professors in her department. JA1460-61.

Second, Dr. Hollis performed work equal to her male colleagues. All
assistant and associate professors perform a “common core of tasks,”
including teaching, research, and service. Brinkley-Obu, 36 F.3d at 351; see
JA210-14, 2672.

Third, Dr.Hollis and her male colleagues shared similar working
conditions. All worked in the same department at MSU. See Md. Ins. Admin.,

879 F.3d at 118, 121.

B. MSU’s reliance on sex-neutral factors do not “in fact” explain the
pay disparities between Dr. Hollis and her male colleagues.

After the plaintitf establishes a prima facie case of wage discrimination
under the EPA, an employer then must show that one of four statutory
defenses justifies the pay disparity: (1) “a seniority system,” (2) “a merit
system,” (3) “a system that measures earnings by quantity or quality of
production,” or (4) “any other factor other than sex.” 29 U.S.C. § 206(d)(1).
The burden on MSU of proving these defenses is a “heavy one.” Brewster v.
Barnes, 788 F.2d 985, 992 (4th Cir. 1986). At summary judgment, the non-sex-
based consideration must “in fact explain the wage disparity.” EEOC v. Md.
Ins. Admin., 879 F.3d 114, 121 (4th Cir. 2018). In other words, MSU cannot
carry its burden by showing only that the factor “could explain or may
explain” the gap. Id. at 123. Similarly, under Title VII, the plaintiff must show

that a jury could find that the employer’s non-discriminatory reason for the
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wage disparity is pretext for discrimination. Brinkley-Obu v. Hughes Training,
Inc., 36 F.3d 336, 344 (4th Cir. 1994).

MSU has proffered two factors other than sex seeking to justity why it
paid Dr. Hollis less than her male colleagues: (1) the quality of Dr. Hollis’s
publication record, and (2)her colleagues’ supposedly superior
qualifications. D. Ct. ECF 87 at 53-56. Both are pretext for discrimination that
do not “in fact” explain the systematic wage gaps.

Publication record. A reasonable jury could find that Dr. Hollis’s
publication record does not “in fact” explain the pay disparities. Dr. Hollis’s
publication record has all the objective indicia of high-quality scholarship:
(1) a large number of citations, (2) a high h-index, (3) productivity, and
(4) scholarly recognition. MSU overlooked and minimized these attributes
when evaluating Dr. Hollis, but it praised male professors for them though
they were no more deserving than she was.

First, Dr. Hollis’s work garnered a large number of citations throughout
her time at MSU. JA1993 (492 in 2019), 2062 (664 in 2020), 1474 (1,025 in 2022).
MSU regularly considered a faculty member’s citation quantity when it
reviewed promotion candidates. See JA2144, 2594, 2600. For example, when
evaluating Dr. Gaulee, the review committee noted that he did not have “an
impressive total number of citations.” JA2144. Still, MSU paid him more than
Dr. Hollis. JA1451-52.
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Second, Dr. Hollis also had a high h-index while at MSU. JA2002 (14 in
2019), 2062 (16 in 2020), 1474 (19 in 2022).6 MSU considered h-indexes when
evaluating professors. See, e.g., JA2144, 2163, 2290, 2607. When assessing
Dr. Gaulee’s 2020 full-professor application, a member of the review
committee noted that Dr. Gaulee’s h-index of 5 was “lower than the average
for associate professors ... in my field.” JA2164. Nonetheless, MSU paid him
more than Dr. Hollis. JA1451-52.

Third, Dr. Hollis was one of the most productive scholars at MSU. When
hired, Dr. Hollis had published three books and three articles and had one
book in press. JA794. While at MSU, Dr. Hollis published three more books
and thirty-six more peer-reviewed journal articles. JA1474-79. In 2017,
Dr. Hollis published 25% of the publications noted in the dean’s annual
department report. JA1923. Yet, MSU did not value Dr. Hollis’s scholarly
productivity. Instead, MSU claimed that quality was what mattered. JA1132-
33, 2032-33, 2047.

It would not be irrational to value scholarly quality over quantity. Butit’s
not at all clear that MSU did. Instead, it considered male professors’

publication quantity alone to be a positive. Dr. Prime, the department chair,

¢ The h-index is an objective measure of the importance, significance, and
impact of a scholar’s body of research. See Bernard Becker Med. Libr., Tools
for Authors: What is the h index?,
https://beckerguides.wustl.edu/authors/hindex. For example, Dr. Hollis’s
2022 h-index was 19, meaning that she had at least 19 publications that had
been cited over 19 times. JA1474.
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typically noted male professors’ number of publications alone when
justifying salary decisions, without mentioning their quality. See, e.g., JA1341
(“[Dr. Bista] has a strong publication record including the following: 3 edited
volumes, 3 book chapters and 15 peer-reviewed journal articles ... ”); JA1298
(“Dr. Robinson ... had [published] ... six book chapters, three articles in
refereed journals, and about twenty referre[e]d and invited conference
papers.”). But when it came to Dr. Hollis, Dr. Prime conducted a “closer
analysis” and discredited her scholarly output. JA1132.

Fourth, MSU awarded Dr. Hollis its highest honor, the Dr. Iva G. Jones
Medallion Emblem, making her the first professor in the School of Education
to receive it. JA1487. The award is, in part, based on the quality of the
recipient’s scholarship. JA1515. MSU thought that Dr. Hollis’s scholarly
contributions warranted a prestigious honor. But MSU discounted this same
scholarship when setting her pay.

Not only did MSU overlook the positive attributes of Dr. Hollis’s
publication record, it held Dr. Hollis to a double standard when it came to
self-publishing and publishing in pay-to-publish presses. Though MSU
criticized Dr. Hollis for these kinds of publications, it ignored these
purported deficiencies in men—and sometimes even praised them for doing
the same thing. For example, Dr. Gaulee created his own journal, named
himself the editor, and used it to publish his own work. JA2180, 2182. For
doing so, the review committee said that he showed great promise and

“initiative.” JA2180. Dr. Hollis did something similar by creating her own
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publishing company and releasing some of her scholarship through it.
JA791, 1990. But MSU reviewers found it “perturbing” to see Dr. Hollis’s
self-published scholarship on her promotion applications, adding that they
were “problematic and questionable.” JA1991, 2040.

MSU did not offer these quality-based critiques when Dr. Hollis’s male
collaborators put forth the same publications. When Dr. Davis applied for
an assistant-professor position at MSU, he had only “a small number of co-
authored publications,” two of which were published with Dr. Hollis.
JA1336, 1347, 1481; see supra at 15-16. For Dr. Hollis, her publications were a
negative: MSU invoked them to justify her bottom-of-the-scale salary. See
JA336-37, 1133. But when it came to Dr. Davis, these same publications were
a positive sign that he had “begun to make progress” on his publication
record and could be paid $5,000 more than Dr. Hollis (his collaborator),
despite lacking a “strong research portfolio.” JA1336; compare JA1449, with
JA1452.

In sum, a reasonable jury could find that Dr. Hollis’s publication record
was at least as strong as her male colleagues’. The quality of Dr. Hollis’s
record does not “in fact” explain MSU’s decision to systematically underpay
her.

Colleagues’ qualifications. MSU also maintained that male professors’
qualifications explain the disparities between their and Dr. Hollis’s salaries.

See JA1292-1300. A jury could find that this reason does not “in fact” explain
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the gaps in earnings because Dr. Hollis possessed the qualifications that
MSU claimed she lacked.

First, MSU said that it awarded Drs. Gaulee and Davis higher salaries
because they had community-college experience. JA1292-94. MSU reasoned
that Dr. Gaulee taught a class about community colleges at the University of
Florida, and he participated in some community-college organizations.
JA1294, 2207. Given Dr. Davis’s weak publication record, the only reason
MSU invoked for his higher pay was his experience as a community-college
president, even though it was well known by the time Dr. Davis applied to
MSU that he had falsified his credentials to get past leadership positions.
JA1292-93, 1304.

Dr. Hollis also had community-college experience, but MSU ignored it.
By the time MSU had hired her, Dr. Hollis had already conducted research
on community colleges at Strayer University, and she served in a leadership
position at the Community College of Philadelphia. JA491-92, 791-92. While
at MSU, Dr. Hollis was named Faculty of the Year for her work in the
Community College Leadership Program. JA1488.

Second, MSU said it paid Drs. Robinson and Davis higher salaries
because of their higher-education administration experience and degrees.
Dr. Robinson held a Ph.D in Higher Education Leadership & Policy Analysis
and had several years in academic leadership and student affairs. JA2329-31.
He also had taught several courses specifically focusing on higher education

administration. JA1319. Dr. Davis held an Ed.D in Higher Education and
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Community College Leadership. JA1308. As noted (at 16), he also had
higher-education leadership experience, at least some of which he obtained
through fraud.

A reasonable jury could find that Dr. Hollis’s administration experience
was at least equivalent. Dr. Hollis held an Ed.D in Administration, Training,
and Policy Studies as well as several certifications in higher education from
Harvard, Stanford, and Cornell. JA790, 895. Like Dr. Robinson, Dr. Hollis
had taught several courses on higher-education administration at her
previous university. JA790. Dr. Hollis also had almost two decades of
higher-education teaching and leadership experience. JA790-94.

Finally, MSU said that it paid Dr. Robinson a higher salary because of his
experience chairing dissertations. JA1298. When Dr. Robinson was hired as
an associate professor, he had chaired fifteen dissertations at previous
universities. JA1343. By the time Dr. Hollis was promoted to associate
professor, she had chaired nineteen dissertations and was in the process of
chairing an additional three. JA1483-85.

In sum, a jury could find that no meaningful differences between
Dr. Hollis’s qualifications and those of her male colleagues justified paying
her less than every male professor in her department. This Court should
reverse the district court’s grant of summary judgment on Dr. Hollis’s wage-

discrimination claims.

28



USCA4 Appeal: 24-1476  Doc: 23 Filed: 10/11/2024  Pg: 38 of 67

II.  Summary judgment on Dr. Hollis’s sex-discrimination claims
should be reversed.

The district court erred repeatedly in granting MSU summary judgment
on Dr. Hollis’s sex-discrimination claims. First, it mistakenly rejected
Dr. Hollis’s 2019 claims as untimely, even though these claims relate back to
her original district-court complaint. Second, it should have found that
Dr. Hollis’s 2020 claims were exhausted because they are reasonably related
to Dr. Hollis’s two EEOC charges. On the merits, Dr. Hollis raised genuine
and material fact disputes regarding her sex-discrimination claims based on
her 2016 application (which MSU does not argue is procedurally barred), as
well as her 2019 and 2020 applications.

A. Dr. Hollis’s 2019 sex-discrimination claims are timely.

On June 29, 2021, Dr. Hollis amended her complaint to include claims
based on the denial of her 2019 promotion application. JA8, 92-94. The
district court found the claims untimely based on the ninety-day limitations
period for filing a Title VII suit. JA178 (citing 42 U.S.C § 2000e-5(f)(1)). But
Dr. Hollis was amending a lawsuit, not filing one, so the question is whether
her amended complaint relates back to the original complaint under Federal
Rule of Civil Procedure 15(c)(1)(B). See Wilkins v. Montgomery, 751 F.3d 214,
223-24 (4th Cir. 2014). As we now explain, Dr. Hollis’'s amended sex-
discrimination claims concerning the 2019 denial of her promotion were

timely because they relate back to her original federal-court complaint.
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The relation-back doctrine renders timely amendments that “arose out of
the conduct, transaction, or occurrence set out ... in the original pleading.”
Fed. R. Civ. P. 15(c)(1)(B); see Wilkins, 751 E.3d at 223-24. A plaintiff seeking
a relation-back finding must first show “some factual nexus” between the
original and amended complaints. Grattan v. Burnett, 710 F.2d 160, 163 (4th
Cir. 1983), affd 468 U.S. 42 (1984). With that hurdle cleared, “an amended
claim is liberally construed to relate back to the original complaint if the
defendant had notice of the claim and will not be prejudiced by the
amendment.” Id.; see Cannon v. Peck, 36 F.4th 547, 576 (4th Cir. 2022).

The original and amended complaints here share a factual nexus.
Dr. Hollis’s 2016 and 2019 sex-discrimination claims arise out of events
surrounding MSU’s denials of promotions to Dr. Hollis. Compare JA26-31,
40-41, 45-46, with JA92-94, 97-99, 103-04. Though the 2016 and 2019
promotion applications are discrete acts, they include the same employees,
department, and university engaging in the same discriminatory conduct.
Compare JA26-31, 40-41, 45-46, with JA92-94, 97-99, 103-04.

And MSU was on notice of Dr. Hollis’s amended claims because she filed
them with the EEOC. JA1362-63. When a charge is filed with the EEOC, “top
administrators” are “bound to have known of them.” Grattan, 710 F.2d at
163. Moreover, existing “Title VII proceedings ... put defendants on notice
of the possibility that [plaintiffs] might bring” additional related claims. Id.

Dr. Hollis also described the ongoing 2019 promotion consideration in her
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original complaint, explicitly putting MSU on notice that she might bring
additional claims related to the 2019 promotion process. JA38.

Finally, relation back would not prejudice MSU. Dr. Hollis amended her
complaint 140 days after receiving her right-to-sue notice. JA8, 1367. MSU
has not pointed to “any specifically resulting prejudice,” and “[d]elay alone”

is not enough. Davis v. Piper Aircraft Corp., 615 F.2d 606, 613 (4th Cir. 1980).
B. Dr. Hollis exhausted her 2020 sex-discrimination claims.

Dr. Hollis’s amended complaint added claims based on the denial of her
2020 application for full professor that occurred after Dr. Hollis filed her
second EEOC charge. See JA94-95. The district court incorrectly concluded
that these claims had not been exhausted before the EEOC. JA176-78.

“The touchstone for exhaustion is whether plaintiff’s administrative and
judicial claims are ‘reasonably related.” Sydnor v. Fairfax Cnty., 681 F.3d 591,
595 (4th Cir. 2012) (quoting Smith v. First Union Nat'l Bank, 202 F.3d 234, 247
(4th Cir. 2000)). Dr. Hollis’s 2020 claims meet this standard. Judicial claims
are “reasonably related” to those described in an EEOC charge when they
“can be expected to follow from a reasonable administrative investigation”
of the original claims. Id. at 594 (quoting Smith, 202 F.3d at 247). The claims
are reasonably related when, for example, the EEOC charge alleges
discrimination in one part of a promotion process and the subsequent
judicial claims allege discrimination in a different part of the same process,

or when the judicial claims concern the same type of discriminatory conduct
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as alleged in the EEOC charge. See Chisholm v. U.S. Postal Serv., 665 F.2d 482,
491 (4th Cir. 1981); Sydnor, 681 F.3d at 595.

Dr. Hollis’s 2020 sex-discrimination claims are reasonably related to the
claims in her EEOC charges. In Sydnor, the judicial complaint was reasonably
related to the EEOC charge when the plaintiff’s claims involved the same
place of work, actors, and type of discrimination raised in the charge. 681
F.3d at 595. The same is true here. The first and second EEOC charges alleged
sex discrimination at the hands of MSU and its administrative leadership in
the promotion process for Dr. Hollis in 2016 and 2019. JA1346-49, 1362-63.
The amended judicial complaint alleges that the same type of discrimination,
at the same workplace, by the same actors occurred again in 2020. See JA94-
95.

The judicial claims are also reasonably related because the ongoing
investigation into Dr. Hollis’'s second EEOC charge could have been
expected to uncover the related sex-discrimination claims from Dr. Holliss
2020 application. See Sydnor, 681 F.3d at 594. After all, the 2020 application
was pending for months while the EEOC investigation continued. See
JA1242, 1367. It is no defense, as MSU argued below, that the final decision
on the 2020 application occurred after the EEOC finished its investigation.
D. Ct. ECF 102 at 20. If it is reasonably related to the administrative claim, a
judicial claim is exhausted even if the discrete act giving rise to it—in this

case, MSU’s denial of the 2020 application—occurs after the EEOC
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investigation is completed. See Jones v. Calvert Grp., 551 F.3d 297, 302 (4th Cir.
2009).

That is so because requiring plaintiffs to file successive EEOC charges
would force them into a perpetual and costly loop—stuck between
administrative and judicial proceedings—that rewards defendants for
continuing their discriminatory acts. “[S]ending [Dr. Hollis] back to square

777

one ... hardly serves the ‘purposes of notice and conciliation,” the twin
rationales for exhaustion. Sydnor, 681 F.3d at 597 (quoting Chacko v. Patuxent
Inst., 429 F.3d 505, 510 (4th Cir. 2005)). Perversely, requiring Dr. Hollis to file
successive EEOC charges would do precisely what Title VII seeks to prevent:
forcing Dr. Hollis to wait even longer before seeking justice for related acts
of discrimination. See Ford Motor Co. v. EEOC, 458 U.S. 219, 228 (1982).

National Railroad Passenger Corp. v. Morgan, 536 U.S. 101 (2002), does not
suggest otherwise. Contra JA177. It held that a plaintiff cannot use the
relation-back doctrine to assert claims that are outside of Title VII's statutory
limitations period. Morgan, 536 U.S. at 105. But “Morgan addresses only the
issue of when the limitations clock for filing an EEOC charge begins ticking.”
Jones, 551 E.3d at 303. It “does not purport to address the extent to which an
EEOC charge satisfies exhaustion requirements for claims of related, post-
charge events.” Id.

Thus, post-Morgan, this Court has continued to adhere to the rule “that

the scope of a Title VII lawsuit may extend to any kind of discrimination like

or related to allegations contained in the charge,” including claims that arise
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after an EEOC charge and investigation. Jones, 551 F.3d at 302 (quoting
Nealon v. Stone, 950 F.2d 584, 590 (4th Cir. 1992)); see Sydnor, 681 F.3d at 594.
This reasoning aligns with exhaustion’s underlying principles: that “it may
be unfair, inefficient, or contrary to the purposes of [Title VII] to require a
party to separately re-exhaust new violations that are ‘reasonably related” to
the initial claim.” Duplan v. City of New York, 888 F.3d 612, 622 (2d Cir. 2018);
see Ford v. Marion Cnty. Sheriff's Off., 942 F.3d 839, 857 n.11 (7th Cir. 2019).

C. MSU discriminated against Dr. Hollis based on sex when it
failed to promote her to associate professor and full professor.

With the procedural objections out of the way, we now turn to the merits
of Dr. Hollis’s sex-discrimination claims. Title VII makes it unlawful for an
employer “to discriminate against any individual ... because of such
individual’s ... sex.” 42 U.S.C. § 2000e-2(a)(1).”

At summary judgment, Title VII claims generally proceed under the
McDonnell Douglas proof framework, under which the plaintiff first seeks to

establish a prima facie case of discrimination. See Evans v. Techs. Applications

7 The Title VII analysis in this section applies to Dr. Hollis’s sex-
discrimination claims under the MFEPA and Title IX. “Because the [MFEPA]
is the state law analogue of Title VII, interpretation of [MFEPA] claim[s] ...
[are] guided by federal cases interpreting Title VIL.” Arsham v. Mayor & City
Council of Balt., 85 F. Supp. 3d 841, 849 (D. Md. 2015). And this Court has
held that “Title VII principles should be applied to Title IX actions, at least
insofar as those actions raise employment discrimination claims.” Preston v.
Virginia, 31 F.3d 203, 206 (4th Cir. 1994). Thus, if this Court reverses on
Dr. Hollis’s Title VII sex-discrimination claim, it should reverse on her
MFEPA and Title IX claims as well.
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& Serv. Co., 80 F.3d 954, 959 (4th Cir. 1996). If she succeeds, the employer can
“present a legitimate, non-discriminatory reason for its employment action.”
Id. It the employer does so, the burden then shifts back to the plaintiff to
demonstrate that the defendant’s reason is a pretext for discrimination. Id.
This framework for proving discrimination with circumstantial evidence
“recognizes ‘that the question facing triers of fact in discrimination cases is
both sensitive and difficult, and that there will seldom be eyewitness
testimony as to the employer’s mental processes.” Westmoreland v. TWC
Admin. LLC, 924 F.3d 718, 725 (4th Cir. 2019) (quoting Reeves v. Sanderson
Plumbing Prods., Inc., 530 U.S. 133, 141 (2000)).

Dr. Hollis established a prima facie case of sex discrimination, and MSU’s
reasons for rejecting her promotion applications are pretextual. Thus, a
reasonable jury could find that Dr.Hollis was the victim of sex

discrimination when MSU failed to promote her.

1. Dr. Hollis established a prima facie case of sex
discrimination.

In a failure-to-promote case, a plaintiff establishes a prima facie case of
discrimination by showing that “(1) she is a member of a protected group,
(2) she applied for the position in question, (3) she was qualified for that
position, and (4)the defendants rejected her application under
circumstances that give rise to an inference of unlawful discrimination.”
Anderson v. Westinghouse Savannah River Co., 406 F.3d 248, 268 (4th Cir. 2005).

The first two elements were not disputed below, see JA178-82: (1) Dr. Hollis

35



USCA4 Appeal: 24-1476  Doc: 23 Filed: 10/11/2024  Pg: 45 of 67

is a member of a protected group based on her sex, Bostock v. Clayton Cnty.,
590 U.S. 644, 660 (2020); and (2) Dr. Hollis applied for associate professor
with tenure in 2016 and full professor in 2019 and 2020, JA1875, 1877, 2895,
2900.

Qualifications. Dr. Hollis was qualified for these positions because she
satisfies the position criteria “at least as well” as the men who were
promoted. Dennis v. Columbia Colleton Med. Ctr., Inc., 290 F.3d 639, 646 (4th
Cir. 2002).

First, Dr. Hollis was qualified for associate professor with tenure in 2016.
To qualify, a candidate must demonstrate “substantial professional
achievement.” JA199-200. Applicants are evaluated for teaching, research,
and service. JA210-14. In 2016, at each level of review, Dr. Hollis received
ratings of “excellent” and “satisfactory” in all but the research category.
JA1132-33, 1879-80, 2111.

Dr. Hollis’s research qualified her for promotion. Since joining MSU,
Dr. Hollis published seven peer-reviewed articles. JA2906-07. MSU seemed
to discredit five of these articles. As noted earlier (at 6), it criticized her for
publishing three peer-reviewed articles in “pay-to-publish” journals and
two in journals where she held membership on the editorial boards. See, e.g.,
JA1133, 1898, 1911. Accepting MSU’s criticisms for the moment, it
apparently considered two of Dr. Hollis’s articles as proof of outstanding

research.
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So, taking MSU at its word, Dr. Hollis was at least as qualified as
Dr. Gaulee, who was promoted to associate professor with tenure when his
relevant research portfolio contained only two “unaffiliated, non-pay-to-
publish,” peer-reviewed journal articles. JA2715-16. And, unlike Dr. Hollis,
he had authored zero books between starting at MSU and applying for
tenure. Compare JA2907, with JA2201-02. Dr. Hollis thus satisfied the
“research” criteria—the only purported weak spot in her application, see,
e.g., JA1911 —at least as well as Dr. Gaulee.

Next, Dr. Hollis was qualified for promotion to full professor in 2019 and
2020. According to the APT policy, to qualify for full professor, “[iJn addition
to having the qualifications of an Associate Professor,” an applicant “must
have attained recognition as an outstanding scholar and instructor.” JA200.
These qualifications are measured under the APT policy’s teaching, research,
and service criteria. JA773-74.

Dr. Hollis satisfied the scholarship qualification for full professor at least
as well as Dr. Robinson. Between receiving tenure (in 2014) and applying for
full professor (in 2019), Dr. Robinson published zero books and only one
journal article. JA2779, 2781, 2785, 2336. Moreover, Dr. Robinson did not
publish any scholarship in the year he applied. JA2334-36. In contrast,
Dr. Hollis published multiple peer-reviewed journal articles and a book
chapter in 2019 alone, the same year she was granted tenure. JA1873, 2806,
2810. Another major criterion MSU uses to assess applicants” scholarship is

grants. JA211, 213. Dr. Hollis received substantially more grant money in the
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year she received tenure than Dr. Robinson received in his entire
professional career. Compare JA2812, with JA2332. Dr. Hollis therefore
satisfied the scholarship qualification for promotion to full professor at least
as well as Dr. Robinson.

Dr. Hollis also satisfied the instruction qualification for full professor at
least as well as Dr. Robinson. Dr. Hollis outperformed Dr. Robinson in
student advising, “an essential and integral component of the instructional
program” at MSU. JA210. She chaired four dissertations in 2019;
Dr. Robinson chaired only six in his five tenured years. JA2822, 2341. On top
of that, one of the dissertations Dr. Hollis chaired was awarded “Dissertation
of the Year” in 2019. JA2811. Dr. Hollis therefore fulfilled the instruction
qualification at least as well as Dr. Robinson.

Inference of unlawful discrimination. MSU rejected Dr. Hollis’s
promotion applications under circumstances that give rise to an inference of
unlawful discrimination, thus satisfying the fourth element of Dr. Hollis’s
prima facie case. To establish this inference, Dr. Hollis need only show that
the positions for which she applied were filled by male applicants. See Carter
v. Ball, 33 F.3d 450, 458 (4th Cir. 1994). This showing eliminates any
“inference of non-discrimination” that would be present had MSU promoted
a woman. See Miles v. Dell, Inc., 429 F.3d 480, 488 (4th Cir. 2005).

In 2019 and 2020, this inference is easily established. In both cycles, men
in Dr. Hollis’s department were promoted to full professor instead of her.

JA1875, 1877. In fact, 100 percent of the men in the Department that applied

38



USCA4 Appeal: 24-1476  Doc: 23 Filed: 10/11/2024  Pg: 48 of 67

for full professor in 2019 and 2020 were promoted, while none of the female
applicants in these years were promoted. JA1875, 1877. This “statistical

777

evidence [is] ‘unquestionably relevant” and “may be used to establish an
inference of discrimination.” Carter, 33 F.3d at 456 (quoting Ardrey v. UPS,
798 F.2d 679, 684 (4th Cir. 1986)).

Although no other faculty members in Dr. Hollis’s department applied
for promotion in the 2016 cycle, JA1866-67, Dr. Hollis’s 2016 promotion
application was rejected under circumstances that give rise to an inference
of unlawful discrimination based on Dr. Prime’s derogatory comments. See
Miles, 429 F.3d at 486-89 (holding a plaintiff need not always demonstrate a
position was filled by persons outside the protected class to establish prima
facie case of discrimination).

Dr. Prime’s comments directly related to Dr.Hollis’s promotion
application and were facially sex-based: “Dr. Leah Hollis will never receive
her tenure because she is a reject lesbian who will never receive her tenure
while I maintain my office. ... [M]y boys get the crown jewel, not a foul
mouth reject lesbian, Dr. Hollis will never receive my blessing of any tenure
at my University.” JA1412. These were not “’stray or isolated” derogatory
remarks.” Robinson v. Priority Auto. Huntersville, Inc., 70 F.4th 776, 784 (4th
Cir. 2023) (quoting Brinkley v. Harbour Recreation Club, 180 F.3d 598, 608 (4th
Cir. 1999)). Instead, they bore directly on the decision to deny Dr. Hollis

promotion because Dr.Prime stayed true to her word: She opposed
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Dr. Hollis’s promotion every time she had the chance, including during the
2016 promotion period. JA1132-33, 1959, 2025-26, 2071-72.8

Dr. Hollis thus “satisfied the ‘relatively easy test” of showing that she, a
qualified applicant, “was rejected under circumstances which give rise to an

177

inference of unlawful discrimination.”” Evans v. Techs. Applications & Serv.
Co., 80 F.3d 954, 960 (4th Cir. 1996) (quoting Young v. Lehman, 748 F.2d 194,

197 (4th Cir. 1985)).

2.  MSU'’s reasons for denying Dr. Hollis promotion are
pretextual.

MSU articulated two reasons for denying Dr. Hollis’s applications for
promotion. First, MSU asserted that Dr. Hollis’s 2016 promotion application
was late. D. Ct. ECF 102 at 14. Second, MSU maintained that Dr. Hollis was
denied promotion to full professor because the decision-makers at every
level of review recommended against promotion. D. Ct. ECF 102 at 14-15.

Both reasons are pretextual. Dr. Hollis may prove pretext by “amassing
circumstantial evidence that otherwise undermines the credibility of
[MSU’s] stated reasons.” Adams v. Trs. of the Univ. of N.C.-Wilmington, 640
F.3d 550, 559 (4th Cir. 2011) (quoting Heiko v. Colombo Sav. Bank, 434 F.3d 249,

259 (4th Cir. 2006)). She does not need to introduce “new evidence, separate

8 Although the district court rejected Dr. Prime’s comments as “direct
evidence” of discrimination, JA179, it never analyzed whether these
comments constitute circumstantial evidence supporting an inference of
unlawful discrimination under the McDonnell Douglas framework.
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from her prima facie case” to demonstrate MSU’s discriminatory motive.
Westmoreland v. TWC Admin. LLC, 924 F.3d 718, 727 (4th Cir. 2019). At the
pretext stage of the McDonnell Douglas framework, undermining MSU’s
proffered reasons is sufficient because “it is permissible” for a jury “to infer
the ultimate fact of discrimination from the falsity of [MSU’s] explanation.”
Westmoreland, 924 F.3d at 727 (quoting Reeves v. Sanderson Plumbing Prods.,
Inc., 530 U.S. 133, 147 (2000)). If Dr. Hollis puts forth “circumstantial
evidence” showing that MSU’s proffered justifications “are inconsistent over
time, false, or based on mistakes of fact,” then “the case must be decided by
a trier of fact and cannot be resolved on summary judgment.” Haynes v. Waste
Connections, Inc., 922 F.3d 219, 225 (4th Cir. 2019).

2016 failure to promote. MSU’s reason for denying Dr. Hollis’s 2016
promotion application (that it was late) is pretextual because it is
(1) inconsistent over time, (2) post-hoc, (3) the result of MSU’s deviation
from its own procedure, and (4) false.

MSU offered “different justifications at different times” for denying
Dr. Hollis’s 2016 application. See EEOC v. Sears Roebuck & Co., 243 F.3d 846,
852 (4th Cir. 2001). Dr. Hollis was first notified that her 2016 application was
denied on May 26, 2017. JA1144-46. MSU did not indicate then that
Dr. Hollis’s application was being rejected for lateness, but instead claimed
that Dr. Hollis did “not [meet] the criteria for promotion and tenure.”
JA1145. Later, after Dr. Hollis filed an EEOC charge, MSU told a different

story, insisting that Dr. Hollis’s application was “late” and so “not eligible
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for consideration.” JA1932; see also infra at 53-54. This Court has found
similarly inconsistent and post-hoc rationales to be evidence of pretext. See
Sears, 243 F.3d at 852-53 (different reasons “at different times” and “late
appearance” of employer’s current reason suggested pretext); Dennis v.
Columbia Colleton Med. Ctr., Inc., 290 F.3d 639, 647 (4th Cir. 2002) (employer’s
“inconsistent post-hoc explanations” were “probative of pretext”).

MSU also failed to follow its own APT policy when reviewing Dr. Hollis’s
2016 application. See JA181. Among these repeated departures from policy,
Dean Welch recommended deferral before a school review committee even
reviewed Dr. Hollis’s application, JA2110-11, and Provost Gibson told
Dr. Hollis she could not appeal until she received President Wilson's
decision, JA1142. “Deviation from regular procedures is a classic example of
evidence used to show pretext.” Johnson v. City of Charlotte, 229 F. Supp. 2d
488, 495 (W.D.N.C. 2002); see Sharif v. United Airlines, Inc., 841 F.3d 199, 205
(4th Cir. 2016).

MSU wrongly suggests that these procedural errors are not evidence of
discrimination because “Dr. Hollis cannot identify any evidence that [MSU]
did not honestly believe that her application was untimely.” D. Ct. ECF 102
at 17. But not even one of the eleven MSU faculty members who reviewed
Dr. Hollis’s 2016 application noted that it was late, let alone that it should be
rejected for that reason. See JA1140, 1145-46, 1879-80, 1882-85, 1887, 1889. Nor
did the appeals committee. JA1928-30. A jury could doubt that MSU

“honestly believed” Dr. Hollis’s application was late because these decision-
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makers “failed to reveal to anyone” MSU’s “now-asserted reason” until after
Dr. Hollis filed her EEOC complaint, a necessary precursor to this litigation.
See Sears, 243 F.3d at 853-54.

Moreover, MSU'’s justification is false—Dr. Hollis’s application was not
late. As discussed above (at 8-9), Dr. Hollis’s contract was effectively
renewed for another three years, so she was free to apply for tenure and
promotion to associate professor in fall 2016. That’s what she did. JA2895,
2900. Given that Dr. Hollis’s application was not late, a “trier of fact can
reasonably infer from the falsity of [MSU’s] explanation that [it] is
dissembling to cover up a discriminatory purpose.” Reeves, 530 U.S. at 134.

2019 and 2020 failures to promote. MSU claims it denied Dr. Hollis’s
promotions to full professor for the 2019 and 2020 applications because the
decision-makers at every level of review recommended against promotion.
But MSU cannot hide behind these decision-makers if they engaged in
discriminatory decision-making. Employers are liable under Title VII for
their agents” discrimination. See 42 U.S.C. § 2000e(b).’

And Dr. Hollis’s application reviews reek of pretext. First, the decision-
makers evaluated female and male candidates for full professor differently,

which suggests pretext. See Dennis, 290 F.3d at 647. For instance, as part of

? To the extent MSU wants to claim these decision-makers were not
“actual” decision-makers, see Hill v. Lockheed Martin Logistics Migmt., Inc., 354
F.3d 277, 288-89 (4th Cir. 2004), it undermines its own argument by claiming
that these decision-makers were responsible for Dr. Hollis’s application
outcomes.
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Dr. Hollis’s 2019 departmental review, one reviewer evaluated her research
on an explicitly gendered basis: “Among full professors in my discipline
(social work), the average h-index for women is 17.73.” JA2002 (emphasis
added). In doing so, he held Dr. Hollis to a higher standard than male
applicants for full professor, whose h-indexes he compared to the average h-
index for male associate professors in the social-work discipline (10.27). JA2163,
2605. Later in 2020, this same reviewer compared Dr. Hollis’s h-index to
female associate professors” but still made the comparison on gendered
terms. JA2054.

Other decision-makers, too, applied different metrics to Dr. Hollis and
her male colleagues when evaluating teaching and research. For example,
Dr. Prime (who had already proclaimed that she wanted Dr. Hollis to “leave
... campus, very soon,” JA1412) refused to recognize Dr. Hollis’s favorable
peer-teaching reviews because these reviews pre-dated her grant of tenure.
JA2021, 2024. She thus rated Dr. Hollis’s teaching as “unsatisfactory.”
JA2019. But Dr. Prime did not apply this purportedly nondiscriminatory
reason when it came to rating Dr. Robinson’s teaching as “excellent.”
JA2319-20. Dr. Prime recognized peer-teaching reviews of Dr. Robinson
stretching back to 2013, before he was awarded tenure. JA2320. And on the
same day in 2019, Dr. Prime recommended Dr. Robinson for promotion, but
not Dr. Hollis. JA2025-26, 2326-27.

In the same vein, review committee members credited male full-professor

candidates in 2020 for their in-progress research but failed to do the same for
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Dr. Hollis. Compare JA2049, 2057, 2069, with JA2160, 2585, 2598, 2601-02.
Given these examples of disparate evaluation, a reasonable jury could
conclude that MSU decision-makers “never gave [Dr.Hollis] fair
consideration because [they] had already decided for other reasons not to
promote her, and that [their] proffered explanations for [their] choices were
merely post-hoc pretexts covering a predisposition favoring” men. Dennis,
290 F.3d at 647.

Not only did MSU evaluate male and female candidates differently, its
decision-makers promoted men in the Department to full professor even
though Dr. Hollis’s qualifications were “superior or at least equal.” Dennis,
290 F.3d at 648. In 2019, when Drs. Hollis and Robinson applied for
promotion, Dr. Hollis was at least as qualified as Dr. Robinson in each
promotion criterion. In teaching, Dr. Hollis chaired a similar number of
dissertations in substantially less time. See supra at 38. Regarding research,
she published more scholarship and received more grant money. See supra
at 37-38. And with respect to service, Drs. Hollis and Robinson received
ratings of “satisfactory” from the departmental review committee, which
along with the department chair, had primary responsibility for assessing
candidates’ service. JA213-14, 1984, 2315.

And, although reviewers dismissed Dr. Hollis’s research, her scholarship
was superior to Dr. Gaulee’s in 2020, the year she and Dr. Gaulee both
applied for full professor. Dr.Gaulee published two co-written, peer-

reviewed articles and two book chapters in 2019, the year he and Dr. Hollis
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received tenure. JA2201-02. On the other hand, Dr. Hollis published twelve
peer-reviewed articles and one book chapter in the same year. JA2864-65,
2869. Nevertheless, Dr. Gaulee’s research received ratings of “excellent”
from the departmental and school committees, and he was promoted to full
professor over Dr. Hollis. JA1877, 2182, 2184.

Dr. Hollis’s evidence that she was better qualified than—or at least
equally qualified to—Drs. Robinson and Gaulee is firmly rooted in MSU’s
promotion criteria. Cf. Anderson v. Westinghouse Savannah River Co., 406 F.3d
248, 269 (4th Cir. 2005). The APT policy lists dissertations, peer-reviewed
articles, and grants as relevant to assessing applicants’ teaching and
research. JA211-13. And the faculty members that reviewed the full-
professor applications being compared here actually purported to use these
metrics to assess applicants. See JA1887, 1984, 2054, 2182, 2184. Thus, in light
of MSU’s promotion criteria, MSU decision-makers’ findings that Dr. Hollis
was unqualified for promotion are “unworthy of credence.” Dennis, 290 F.3d
at 646 (quoting Tex. Dept. of Cmty. Affs. v. Burdine, 450 U.S. 248, 256 (1981));
see Heiko v. Colombo Sav. Bank, 434 F.3d 249, 259-62 (4th Cir. 2006).

Because Dr. Hollis’s proof of pretext is grounded in MSU’s own
promotion criteria, it does not “ignore[] ‘the inevitable element of
subjectivity” involved in promotion decisions in the university setting.”
Adams v. Trs. of the Univ. of N.C.-Wilmington, 640 F.3d 550, 559 (4th Cir. 2011)
(quoting Smith v. Univ. of N.C., 632 F.2d 316, 342 (4th Cir. 1980)). Her pretext

evidence thus avoids calling on this Court to “impose [its] judgment” as to
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whether she should have been awarded promotion to full professor. Smith,
632 F.2d at 345. Dr. Hollis’s qualifications create a genuine issue of fact
regarding whether MSU denied her promotions because of discrimination,
the ultimate question in any Title VII discrimination case. See id. at 345-46.
In answering this question, it should not matter that MSU is a
university —academic freedom does not exempt universities from Title VII.
See Univ. of Pa. v. EEOC, 493 U.S. 182, 199 (1990). Put otherwise, “[a]lthough
the First Amendment grants a university certain freedoms, the freedom to
discriminate is not among them.” Mawakana v. Bd. of Trs. of Univ. of the D.C.,
926 F.3d 859, 866 (D.C. Cir. 2019). Thus, the district court’s decision should
be reversed because a reasonable jury could find—in light of MSU’s
evaluation process and proffered promotion criteria—that the decision-
makers’ reasons for rejecting Dr. Hollis’s full-professor applications are

pretextual.

III. The district court erred in granting MSU summary judgment on
Dr. Hollis’s retaliation claims.

After MSU denied Dr. Hollis’s 2016 promotion application, it retaliated
against her. An employer unlawfully retaliates against an employee when it
takes an adverse action against the employee because she engaged in
protected activity. See 42 U.S.C. §2000e-3(a); 20 U.S.C. §1681; Md. Code
Ann., State Gov’t § 20-606(f); Burlington N. & Santa Fe Ry. v. White, 548 U.S.
53, 56-57 (2006); Jackson v. Birmingham Bd. of Educ., 544 U.S. 167, 173 (2005).

In addition to the filing of a formal EEOC charge, protected activity includes
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“communicat[ing] to [an] employer a belief that the employer has engaged
in ... discrimination,” and “utilizing informal grievance procedures.”
DeMasters v. Carilion Clinic, 796 F.3d 409, 417 (4th Cir. 2015) (citations
omitted). An action is sufficiently adverse, and thus actionable retaliation, if
it would “dissuade a reasonable worker” from engaging in protected
activity. Burlington, 548 U.S. at 57. Here, immediately after finding out that
Dr. Hollis filed an internal complaint and EEOC charge, MSU engaged in a
retaliatory campaign against her, culminating in a materially adverse action:
her demotion to at-will status. A reasonable jury could thus find MSU liable

for retaliation.

A. Dr. Hollis presented facts establishing a prima facie case of
retaliation.

To establish a prima facie case of retaliation under Title VII, the plaintiff
must show that (1) the employee engaged in a protected activity, (2) the
employee suffered an adverse employment action, and (3) a causal nexus
exists between the protected activity and the adverse employment action.
DeMasters v. Carilion Clinic, 796 F.3d 409, 416 (4th Cir. 2015).10

Dr. Hollis met all three elements. MSU agrees that Dr. Hollis’s claim
satisfies the first two elements, see JA185-86: filing an EEO complaint and

EEOC charge are protected activities, and demotion to at-will status is an

10 Title IX and the MFEPA follow the same analysis as Title VII retaliation
claims. See Reid v. James Madison Univ., 90 F.4th 311, 319 (4th Cir. 2024);
Barreto v. SGT, Inc., 826 Fed. Appx. 267, 271 (4th Cir. 2020).
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adverse employment action. See DeMasters, 796 F.3d at 422; Burlington N. and
Santa Fe Ry. v. White, 548 U.S. 53, 67-68 (2006). Only the causation element is
disputed.

Dr. Hollis has shown a causal nexus between her protected activity and
her demotion, which is “not an onerous burden” at the prima facie stage.
Strothers v. City of Laurel, 895 F.3d 317, 335 (4th Cir. 2018). This Court has
“made abundantly clear that temporal proximity suffices to show a causal
relationship.” Sempowich v. Tactile Sys. Tech., Inc., 19 F.4th 643, 654 (4th Cir.
2021). To establish temporal proximity (and therefore causation), a plaintiff
must show that the employer (1) “understood or should have understood”
that the employee “engaged in a protected activity,” and (2) took an adverse
action against that employee “soon after becoming aware” of the activity.
Strothers, 895 F.3d at 335-36. Even in the absence of temporal proximity
between the protected activity and adverse action, a plaintiff can show
causation when the intervening period includes other evidence of “recurring
retaliatory animus” or conduct. Lettieri v. Equant Inc., 478 F.3d 640, 650 (4th
Cir. 2007).

First, MSU understood that Dr. Hollis engaged in a protected activity.
Dr. Hollis filed an internal EEO complaint on September 8, 2017, and she
tiled her first EEOC charge that same month. JA1346-49, 1464. MSU’s own
records show that it knew about the EEOC charge that month. JA30009.

Second, Dr. Hollis’s EEO complaint, EEOC charge, and demotion are

causally connected, both because they are temporally proximate and because
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MSU acted with retaliatory animus during the intervening three-month
period. MSU took an adverse action against Dr. Hollis soon after it
understood that she filed an EEOC complaint. Just three months later, on
December 12, 2017, MSU demoted Dr. Hollis from a tenure-track assistant
professor to an at-will employee. JA1934-35. Similarly proximate adverse
actions have been sufficient to establish causation. See, e.g., Carter v. Ball, 33
F.3d 450, 460, (4th Cir. 1994) (about four months between EEO complaint and
demotion); Silva v. Bowie State Univ., 2006 WL 314470, at *2 (4th Cir. 2006)
(two-and-a-half months between EEO complaint and termination).

Moreover, “recurring retaliatory animus” bridged the small gap between
the EEOC charge and MSU'’s retaliation. Lettieri, 478 F.3d at 650. Dr. Hollis’s
demotion was the culmination of a retaliatory campaign that began
immediately after she filed her charge.

The campaign began in September 2017, the same month Dr. Hollis filed
her complaint. JA1464. MSU’s faculty appeals committee suddenly decided
to review the appeal of Dr. Hollis’s 2016 tenure denial that had been pending
since May. JA1928. It recommended upholding Dr. Hollis’s tenure denial.
JA1928. This recommendation opened the door for Dr. Hollis to be converted
to at-will status.

Next, in December 2017, President Wilson unexpectedly deemed
Dr. Hollis’s 2016 tenure application late. See supra at 8-9. During the fifteen-

month review process, not one of the over a dozen reviewers reached this
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(incorrect) conclusion. See JA1140, 1145-46, 1879-80, 1882-85, 1887, 1889,
1928-30.

Finally, that same day, Provost Gibson took the final step to punish
Dr. Hollis for exercising her statutory rights: converting her into an at-will
employee. JA1935. All told, MSU’s months-long crusade against Dr. Hollis
demonstrates a strong causal link between Dr. Hollis’s protected activity

and her demotion to at-will status.
B. MSU'’s reasons for demoting Dr. Hollis are pretextual.

After the employee makes out a prima facie case of retaliation, she must
show that the employer’s purportedly non-discriminatory reasons are
pretext for retaliation. Sempowich v. Tactile Sys. Tech., Inc., 19 F.4th 643, 650
(4th Cir. 2021). As discussed above (at 40-41), she can carry her burden by
showing that the employer’s justifications are false or have been inconsistent
over time. Id. at 652.

First, MSU says that Dr. Hollis’s contract expired because she failed to
submit a timely first-year packet. But Dr. Hollis timely submitted this packet
on April 9, 2015. JA916; see JA197-98. Provost Gibson also said that Dr. Hollis
could not be renewed because Dr. Hollis never went through a required
review process. JA1935. But the only reason that Dr. Hollis was not reviewed
was because MSU failed to assemble a committee to do so. See JA2695. A jury

may find that an employer’s justifications are pretextual where, as here, it
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penalized an employee for the consequences of the employer’s own careless
conduct. See Sempowich, 19 F.4th at 652.

At any rate, Dr. Hollis’s contract did not expire. Dr. Hollis’s first-term
contract says that “[i]f the APPOINTEE is not to be continued beyond the
initial three-year contract, the APPOINTEE is to be provided written notice
by the end of the second year.” JA2106. MSU never provided this notice. See
JA905, 1930. In contrast with MSU’s current assertions, Provost Gibson and
the appeals committee said Dr. Hollis “should have” received a renewal
letter for a second three-year term. JA1930. They also acted as though
Dr. Hollis was renewed by scheduling her for classes beyond her third year.
See supra at 8-9. Given these assurances, Dr. Hollis continued teaching
beyond the term in her initial contract.

This continuation into her fourth year was not mere at-will employment.
Dr. Hollis’s employment contract does not mention at-will employment;
either a professor is extended to a successive, three-year contract, or she is
terminated. JA2106. MSU has not been able to point to any other instance
when a tenure-track professor was demoted to at-will status. JA441.

Therefore, MSU'’s justification that Dr. Hollis was not renewed because
she did not submit a timely packet is both false and inconsistent with its
previous statements. This justification is false because Dr. Hollis submitted
a timely first-year packet—the only reason it was not reviewed was because
MSU failed to assemble a committee to do so. It is inconsistent because MSU

previously offered no justification for failing to renew Dr. Hollis. MSU has
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only recently decided to falsely blame Dr. Hollis for failing to submit a
timely packet.

Second, MSU says that Dr. Hollis’s contract nonrenewal rendered her
2016 tenure application late. To justify its demotion of Dr. Hollis, MSU needs
this to be true—without a renewed three-year contract, MSU would be free
to demote her to at-will status.

As discussed above (8-9), Dr. Hollis reasonably understood that she had
been renewed for a second term. So, Dr. Hollis had until September of her
tifth year to apply for promotion and tenure. JA199. Her 2016 application
was therefore timely.

MSU’s explanation for rejecting Dr. Hollis’s 2016 promotion application
also changed over time. MSU now claims that Dr. Hollis had to apply by
September 2015. JA1934. But during the fifteen months MSU possessed
Dr. Hollis’s application, MSU never deemed the application late. Instead, as
noted above (at 5-7), the reviewers analyzed her application on its merits.
MSU decided that Dr. Hollis’s promotion application was late only after
Dr. Hollis filed her 2017 EEOC charge. JA1346, 1932. As outlined above,
Dr. Hollis’s 2016 promotion application had been reviewed by two faculty
committees, the department chair, the dean, the provost, MSU’s president,
and an appeals committee —no one in this long process even suggested that
Dr. Hollis’s application was late. See JA1140, 1145-46, 1879-80, 1882-85, 1887,
1889, 1928-30.
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In sum, substantial evidence indicates that both of MSU’s proffered
justifications are pretextual. Dr. Hollis’s retaliation claim must be resolved
by ajury.

IV. Dr. Hollis established a Section 1983 claim.

Intentional sex discrimination by persons acting under color of state law
violates the Equal Protection Clause and is therefore actionable under
Section 1983. Wilcox v. Lyons, 970 F.3d 452, 457-58 (4th Cir. 2020).

The elements of a prima facie case of intentional employment
discrimination under Section 1983 and Title VII are the same. See Causey v.
Balog, 162 E.3d 795, 804 (4th Cir. 1998). And the McDonnell Douglas
framework has been used to evaluate employment-discrimination claims
under both statutes. See Love-Lane v. Martin, 355 F.3d 766, 786 (4th Cir. 2004).
Because Dr. Hollis demonstrated, under McDonnell Douglas, that a
reasonable jury could find that she was a victim of sex discrimination in
violation of Title VII, see supra at 34-47, defendants Wilson, Gibson, Prime,
and Crumpton-Young could also be held liable for violating Dr. Holliss

rights under the Equal Protection Clause.
Conclusion

This Court should reverse the district court’s grant of summary judgment

and remand for further proceedings on each of Dr. Hollis’s claims.
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Request for Oral Argument

Plaintiff-Appellant requests oral argument, which would significantly aid
this Court’s decisional process. This case involves a lengthy record and key
disputes of material fact. Argument will allow the Court to investigate the
relationship between the facts and the elements of Dr. Hollis's wage-
discrimination, sex-discrimination, and retaliation claims. In addition, oral
argument will help the Court in resolving uncertainty about the application
of the exhaustion doctrine to claims that occur after the filing of an EEOC

charge.
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	Introduction
	Foreightyears,MorganStateUniversitytreatedDr.LeahHollisworsethanhermalecolleagues.Despitehercredentials,expertise,andexperience,MSUsystematicallypaidherlessthaneverymanwhooccupiedthesameposition.Likewise,whenitcametopromotions,MSUundervaluedDr.Hollis’squalificationswhilelookingpasttheshortcomingsofhermalecolleagues.WhenDr.HollisobjectedtoMSU’sdiscrimination,itpunishedherbyremovingherfromthetenuretrackanddemotinghertoat-willstatus.
	Afterenduringyearsofdiscrimination,Dr.HollisfiledaninternalcomplaintandachargewiththeEEOC.TheEEOCfoundcausetobelievethatMSUhaddiscriminatedagainstDr.Hollis,butMSUrefusedtoparticipateinconciliation.Dr.HollisthensuedtheUniversityandseveraladministrators,claimingwagediscrimination,sexdiscrimination,andretaliation.ThedistrictcourtgrantedsummaryjudgmenttoMSUonallofDr.Hollis’sclaims.
	Thedistrictcourterredinfourways.First,ajurycouldfindthatMSU’sprofferedreasonsforunderpayingDr.Holliswerepretextfordiscrimination.Second,thedistrictcourtappliedthewronglegalstandardstoexcludehersex-discriminationclaimsasuntimelyandunexhausted.Third,onthemeritsofthoseclaims,ajurycouldfindthatDr.HollissufferedsexdiscriminationwhenMSUanditsofficialsfailedtopromoteherthreetimes.Finally,ajurycouldholdMSUliableforretaliationbyfindingacausal
	Thedistrictcourterredinfourways.First,ajurycouldfindthatMSU’sprofferedreasonsforunderpayingDr.Holliswerepretextfordiscrimination.Second,thedistrictcourtappliedthewronglegalstandardstoexcludehersex-discriminationclaimsasuntimelyandunexhausted.Third,onthemeritsofthoseclaims,ajurycouldfindthatDr.HollissufferedsexdiscriminationwhenMSUanditsofficialsfailedtopromoteherthreetimes.Finally,ajurycouldholdMSUliableforretaliationbyfindingacausal
	connectionbetweenDr.Hollis’sformalcomplaintsofdiscriminationandMSU’sadverseemploymentactions.ThisCourtshouldreverse.

	StatementofJurisdiction
	Thedistrictcourthadjurisdictionunder28U.S.C.§§1331and1367.JA70.OnApril26,2024,thedistrictcourtgrantedMSU’smotionforsummaryjudgment,disposingofallofDr.Hollis’sclaims.JA14.Dr.HollisfiledatimelynoticeofappealonMay23,2024.ThisCourthasjurisdictionunder28U.S.C.§1291.
	IssuesPresented
	WhetherthedistrictcourterredingrantingMSUsummaryjudgmentonDr.Hollis’s(I)wage-discriminationclaims,(II)sex-discriminationclaims,
	(III)retaliationclaims,and(IV)Section1983equal-protectionclaim.StatementoftheCase
	I. Factualbackground
	A.MSUhiresDr.Hollisasanassistantprofessor.
	In2013,Dr.HollisappliedtobeaprofessorinMSU’sDepartmentofAdvancedStudies,Leadership,andPolicy.JA788.Thejobpostingsoughtcandidateswith(1)a“specializationincommunitycollegeeducationorhighereducationadministration”;(2)“graduatelevelteachingexperience,”includingcompetencein“guidingdoctoralstudentresearchanddissertations”;and(3)a“trackrecordofscholarlypublicationsandsuccessfulgrantwriting.”JA798.
	Dr.Hollispossessedthesequalifications.SeeJA788-96.First,shehadservedasanassistantdeanattheuniversitylevel,heldacademicleadershippositionssupervisingfacultyatacommunitycollegeandafour-yearuniversity,andconductedresearchoncommunitycolleges.JA491-92,79092,794.Shealsoheldcertificationsinfourspecialtiesofhigher-educationmanagementfromHarvard,Stanford,andCornell.JA790,895.Second,Dr.Hollishadtenyearsofdoctoral-levelteachingexperience,chairingtendissertationcommitteesandservingontenmore.JA790.Third,Dr.Hollishadauth
	-

	Fromthebeginning,MSUunderpaidDr.Hollisonthebasisofsex.MSUofferedheranon-negotiablestartingsalaryof$60,000.JA527,2106.Thissalarywasthelowestforanassistantprofessoronthedepartmentalpayscaleandwellbelowwhatanyofhermalecolleaguesearned.JA831-33,1449-54.
	ThissalarydisparityreflectedbroaderhostilitywithintheDepartment.ShortlyafterDr.Hollisbeganteachingin2014,thedepartmentchair,Dr.GlendaPrime,madederogatorycommentsaboutDr.Hollistoadoctoralstudent.JA1412.Dr.PrimesaidsheunderpaidDr.HollisbecauseDr.Holliswasa“disgustinglesbian”whoshould“leave[her]campusverysoon.”JA1412.And,foreshadowingDr.Hollis’sfuturestruggles,Dr.PrimedeclaredthatDr.Hollis“isarejectlesbianwhowillneverreceivehertenure
	ThissalarydisparityreflectedbroaderhostilitywithintheDepartment.ShortlyafterDr.Hollisbeganteachingin2014,thedepartmentchair,Dr.GlendaPrime,madederogatorycommentsaboutDr.Hollistoadoctoralstudent.JA1412.Dr.PrimesaidsheunderpaidDr.HollisbecauseDr.Holliswasa“disgustinglesbian”whoshould“leave[her]campusverysoon.”JA1412.And,foreshadowingDr.Hollis’sfuturestruggles,Dr.PrimedeclaredthatDr.Hollis“isarejectlesbianwhowillneverreceivehertenure
	while”Dr.Primeremainedincharge.JA1412.Her“boys”would“getthecrownjewel,”Dr.Primeproclaimed,“notafoulmouthrejectlesbian.”JA1412.

	B.MSUrejectsDr.Hollis’s2016applicationforassociateprofessorwithtenure.
	1

	Dr.HollishadaproductivefirstyearatMSU.Shepublishedtwopeer-reviewedarticles,participatedinthreeconferences,taughtsixclasses,andmentoredthreedissertationstudents.SeeJA924,1015,1044,2907.MSU’sthen-currentPoliciesandProceduresonAppointment,Promotion,andTenure(APTpolicy)requiredadepartmentalcommitteetoreviewapacketsummarizingDr.Hollis’scredentialsandrecommendwhetherDr.Hollis’scontractshouldberenewedforasecondthree-yearterm.JA197.Dr.Hollissubmittedherfirst-yearpackettoDr.PrimeonApril9,2015.JA916,2692-93.Oddly,Dr.
	Dr.Hollis’ssecondyearatMSUwassimilarlyproductive.Whileteaching,shepublishedfivepeer-reviewedarticles,onebook,andonebookchapter.JA2906-07.Dr.Hollis’sproductivityandcommunity-collegeexpertisewasrecognizedwhenshereceivedtheCommunityCollegeLeadershipProgram’s“FacultyoftheYear”award.JA2915.
	Promotionsaredesignatedinthisbriefbytheyearofapplication,nottheyearofdecision.
	1

	WhileDr.Hollisliveduptohercontractualduties,MSUdidnot.UnderDr.Hollis’scontract,MSUwasobligatedbytheendofDr.Hollis’ssecondyeartoprovideher“writtennotice”ifithaddecidednottorenewhercontractforasecondthree-yearterm.JA2106.Writtennoticewasalsorequiredifhercontractwasrenewed.JA198.AndalthoughMSUacknowledgedtwicethatDr.Hollis“shouldhave”receivedarenewalletter,JA1930,sheneverreceivedwrittennoticeofanykindbytheendofhersecondyear,JA904-05,1930.
	Dr.Hollisappliedforassociateprofessorwithtenureinfall2016,thestartofherthirdyearatMSU.JA2895,2900.MSUkickedoffitsreviewofDr.Hollis’stenureapplicationthatsamesemester.SeeJA2991-92.
	Here’showthepromotionandtenurereviewprocesswassupposedtowork.TheAPTpolicyrequiredthatDr.Hollis’sapplicationbereviewedsuccessivelyby(1)adepartmentalreviewcommittee,(2)thedepartmentchair,(3)aschoolreviewcommittee,(4)thedean,and(5)thevicepresidentofacademicaffairs(i.e.,theprovost).JA206-09.ThesereviewersweresupposedtoassesswhetherDr.Hollis“demonstratedsubstantialprofessionalachievement”basedonthreecriteria—teaching,research,andservice—andrecommendwhetherMSUshouldgrantordenyherpromotion.JA199-200,210-14.Foreach
	AdepartmentalreviewcommitteefirstevaluatedDr.Hollis’sapplication,andtwoofitsthreemembersrecommendedpromotion.JA2991-92.Consistentwithherearlierhomophobicstatements,Dr.Prime,thedepartmentchair,thenrecommendeddeferral.JA1132-33.ButMSUquicklydeviatedfromitsownpolicy.PertheAPTpolicy,thenextstepwasforDeanPatriciaWelchtoappointaschoolreviewcommitteetoconsiderDr.Hollis’sapplication.JA208.Instead,DeanWelchfollowedDr.Prime’sleadandrecommendeddeferralbeforeaschoolreviewcommitteewasgivenanopportunitytoweighin.JA2110-1
	Ateachlevelofreview,Dr.Hollisreceivedratingsof“excellent”and“satisfactory”ineverycategorybutresearch.JA1132-33,2991-92,1911-21,2111.Whenapplyingforassociateprofessor,candidates’researchportfoliosareprimarilyassessedbasedontheirresearchsincejoiningMSU.SeeJA2704;see,e.g.,JA1132,1904.EventhoughDr.Hollishadpublishedsevenpeer-reviewedarticlessinceherarrival,herreviewerscriticizedthreebecausetheywerepublishedin“pay-to-publish”journalsandtwobecausetheywerepublishedinjournalswhereshewasontheeditorialboard.JA1133,19
	ProvostGibsonmadeanothererrorneartheconclusionofDr.Hollis’sapplicationreview.OnMay24,2017,ProvostGibsonnotifiedDr.Hollisthatherapplicationhadbeendeferred.JA1139-40.Dr.Hollisfiledanappealthesameday.JA1142.ThenProvostGibsonwronglytoldDr.HollisshecouldnotappealtherecommendationuntilshereceivedPresidentDavidWilson’sdecision,JA1142,eventhoughtheAPTpolicyauthorizesanapplicanttoimmediatelyappealanegativerecommendationbytheprovost,JA215-18.
	AbouteightmonthsafterMSUreceivedDr.Hollis’sapplication,PresidentWilsonfinallyinformedDr.HollisonMay26,2017,thatherapplicationhadbeendenied.JA1144-46.Hetoldhertore-applyinSeptember2017.JA1145.
	OnMay30,2017,aftershereceivedPresidentWilson’sdecision,Dr.HollissubmittedarevisedappealofProvostGibson’srecommendation.JA1148-49.SheallegedproceduralerrorsinthereviewofherapplicationandmaintainedthatMSUhaddiscriminatedagainstherinpayandpromotion.JA1148-49.Butthisappeallednowhere:ProvostGibsonrespondedwithanotherletter,insistingthatDr.Hollisre-applyfortenureinfall2018(Dr.Hollis’sfifthyear).JA1925.Dr.HollisagainappealedtoPresidentWilsononJune26,2017,allegingerrorsinthepromotion-reviewprocedureandsexdiscrimina
	C.Dr.HollisfilesaninternaldiscriminationcomplaintandEEOCchargeandisdemotedtoat-willstatus.
	Concernedabouttheflawedreviewprocessofher2016tenureapplication,Dr.HollisfiledaninternalEqualEmploymentOpportunity(EEO)complaintonSeptember8,2017,allegingthatshewassubjecttounequalpayandsexdiscriminationatMSU.JA1464.Dr.HollisalsofiledachargeofdiscriminationwiththeEEOClaterthatmonth.JA1346-49.
	OnSeptember11,2017,justthreedaysafterMSUreceivednoticeofherEEOcomplaint,afacultyappealscommitteemettoconsiderDr.Hollis’sappealofher2016promotiondecision,whichhadbeencollectingdustsinceMay.JA1928.ThecommitteefoundnoviolationsinthereviewofDr.Hollis’s2016promotionapplicationandrecommendedthatPresidentWilsondenyDr.Hollis’sappeal.JA1928.
	Threemonthslater,MSUmadeaseeminglyunprecedenteddecision.PresidentWilsontoldDr.HollisinaDecember12,2017letterthather2016applicationhadbeensubmittedlateandwasthereforevoid.JA1932.Thatsameday,ProvostGibsonsentDr.Hollisaletter.JA1934-35.Surprisingly,ProvostGibsonassertedthatDr.Hollis’semploymentcontracthadneverbeenrenewed.JA1935.Becauseofthissupposednon-renewal,ProvostGibsonsaidthatDr.Hollishadbeenrequiredtosubmitherpromotionandtenureapplicationinhersecondyear,notherthird.JA1934-35.Forthisreason,ProvostGibsonde
	ThenewsfromPresidentWilsonandProvostGibsoncameasashocktoDr.Hollis,consideringthatshehadsubmittedhertenureapplicationontime.Afterall,assistantprofessorsrenewedforasecondthree-yearcontractcansubmittenureapplicationsanytimebeforetheirfifthyearofemployment,JA199,andMSUhadbeenactingasthoughhercontracthadbeenrenewed.Forone,Dr.Hollisneverreceivedwrittennoticethathercontractwasn’tbeingrenewed.Seesupraat5.Atthispoint,Dr.HolliswasalreadyteachingafourthyearofclassesatMSU—thatis,shewasemployedbyMSUpasttheexpirationofhe
	Andthat’snotall.Morethanadozenpeopleoverafifteen-monthperiodhadreviewedDr.Hollis’sapplication,bothinitiallyandonappeal,withoutevenahintthatherapplicationwaslate.JA1140,1145-46,1879-80,1882-85,1887,1889,1928-30.Quitethecontrary,onedepartmentalcommitteememberrecommendedthatDr.Hollistake“theremainingthreeyears”shehadatMSUtoworkonherresearch.JA1884.TheappealscommitteealsofoundthatbecauseDr.Hollis“continue[d]tobeemployedasanAssistantProfessor,”itwas“immaterial”thatshedidnotreceiveareappointmentletterforasecondth
	-

	Nevertheless,MSUwassuddenlysteadfastindeclaringthatithadneverrenewedDr.Hollis’scontract.ProvostGibsonfalselyclaimedthatDr.Hollisneversubmittedherfirst-yearpacketthatwasprerequisitetorenewalofhercontract.JA1935.So,inadditiontorejectinghertenureapplicationforitssupposedtardiness,MSUdemotedDr.Hollisfromatenure-trackassistantprofessortoanat-willemployee.JA1935.MSUleadershipcannotrecallanyothertenure-trackprofessorbeingdemotedtoat-willstatus.JA441.
	D.TheEEOCfindscausethatDr.Hollis’scomplainthasmerit.
	WhileDr.Hollis’sEEOCchargewaspending,infall2018,sheappliedagainforpromotiontoassociateprofessorwithtenure.SeeJA1941-42.Thereviewcommitteesrecommendedtenureandpromotion.JA1942,1961-62.ButDr.Prime,thedepartmentchair,recommendeddenyingtenure.JA195859,1972.Dr.Hollis’stenureapplicationremainedpendingforseveralmonthsuntilspring2019.SeeJA1982.
	-

	Meanwhile,theEEOCreleaseditsfindings.JA1463-65.Itfound“reasonablecausetobelieve[MSU]discriminatedagainst[Dr.Hollis]andsubjectedhertounequalpaybecauseofhersex.”JA1464.Itfoundaswell“reasonablecausetobelievethat[MSU]subjected[Dr.Hollis]tounlawfulretaliation”bydenyingherpromotionwithtenure,forcinghertoresubmitherfirst-yearpacket,threateningtoterminateher,refusingtoinvestigateherEEOcomplaint,andconvertinghertoanat-willemployeeforengaginginprotectedactivity.JA1464.
	TheEEOCsoughttoengageDr.HollisandMSUinconciliation.JA1464.MSUdidnotparticipate.SeeJA1518,1520.Instead,onMay6,2019,MSUpromotedDr.Hollistoassociateprofessorwithtenureanda$66,619salary.JA1452,1982.
	Twodayslater,MSUaskedtheEEOCtoreconsideritsdeterminationinlightofDr.Hollis’spromotion.JA1519-21.MSUalsodisputedtheEEOC’sfindingthatDr.Hollishadbeenpaidunequallybecauseofhersex.JA1520.TheEEOCdidnotreconsideritsfindings,seeJA1517-18,andMSUinformedtheEEOCthatitwouldnotparticipateinconciliation,JA1517.
	E.MSUrejectsDr.Hollis’s2019full-professorapplication.
	Dr.Holliscontinuedtoexcelasascholarandinstructor.In2019alone,shereceivedover$16,000ingrantsandchairedfourdissertationstocompletion.JA2812,2822.Oneofthedissertationsshechairedwasawarded“DissertationoftheYear.”JA2811.Shealsopublishedfourpeer-reviewedjournalarticlesandabookchapter.JA2806,2810.ThesecredentialsshouldhavesetDr.Hollisupforsuccess,giventhatfull-professorcandidatesareassessedonworkbeyondwhatwassubmittedintheirtenureapplication,asMSUacknowledges.SeeJA773-74;D.Ct.ECF87at6;seee.g.,JA2298-99.
	Somepromotiondecision-makerstookpositivenoteofthesecredentialswhen,in2019,Dr.Hollisappliedforfullprofessor,apositionthatrequiredDr.Hollistoattain“recognitionasanoutstandingscholarandinstructor.”JA200.Thedepartmentalreviewcommittee,whichalongwiththe
	Somepromotiondecision-makerstookpositivenoteofthesecredentialswhen,in2019,Dr.Hollisappliedforfullprofessor,apositionthatrequiredDr.Hollistoattain“recognitionasanoutstandingscholarandinstructor.”JA200.Thedepartmentalreviewcommittee,whichalongwiththe
	departmentchair,hadprimaryresponsibilityforassessingcandidates’service,JA213-14,ratedherserviceas“satisfactory,”JA1984.BecausetheAPTpolicynotesthatthe“quantityofqualitydissertations…supervisedbyanApplicantispertinenttoevaluating”anapplicant’steaching,JA211,Dr.Holliswas“applaudedforthelargenumberofdissertationsshechaired,”JA1984.TheAPTpolicyalsolistsgrantsandarticlesinpeer-reviewedjournalsasrelevanttoevaluatinganapplicant’sresearch.JA211
	-


	13.Accordingly,somereviewerspositivelynotedDr.Hollis’sgrantactivityandlargenumberofpeer-reviewedjournalarticles.See,e.g.,JA1993.
	ButamongthosethatcomplimentedDr.Hollis’sresearch,onedecision-makerevaluatedheronexplicitlygenderedterms:AschoolcommitteemembernotedthatDr.Hollis’sh-indexscore(whichconsidershowoftenanauthor’sworkiscited)waslowerthanthoseoffemalefullprofessorsinhisdiscipline,eventhoughthesamereviewercomparedmaleapplicants’h-indexestothoseofmaleassociateprofessors.JA2002,2163,2605.
	Somepromotiondecision-makerslookedatDr.Hollis’steachingcredentialsnegatively.See,e.g.,JA2008-09,2024.Forexample,Dr.Prime,whohadalreadyexhibitedbiastowardDr.Hollis,seesupraat3-4,refusedtorecognizetwoofDr.Hollis’sfavorablepeer-teachingreviewsbecausetheypre-datedhertenure.JA2021,2024.Incontrast,Dr.Primeconsideredpretenurepeer-teachingreviewswhenevaluatingmalecandidates.JA2320.
	-

	Dr.Hollis’sdetractorswonout.Thedepartmentalreviewcommittee,schoolreviewcommittee,andDr.Prime(nowthedean)recommended
	Dr.Hollis’sdetractorswonout.Thedepartmentalreviewcommittee,schoolreviewcommittee,andDr.Prime(nowthedean)recommended
	rejectingDr.Hollis’spromotion.JA1984,1995,2025-26.PresidentWilsonultimatelyinformedDr.Hollisthatherpromotionapplicationhadbeendenied.JA1237.Dr.C.SeanRobinson,adepartmentcolleague,wrotetoDr.Holliswhenheheardhernews:“Iamsosorry.Iknowhowhardyouhaveworkedandhowrobustofaportfolioyouhave.Ittrulymakesnosense…Icanonlyguessit’spoliticsatplay––race,gender,allofthat….”JA1523.

	Dr.HollisthenfiledasecondchargewiththeEEOConJune16,2020.JA1362-65.
	F.MSUrejectsDr.Hollis’s2020full-professorapplication.
	Dr.HollisgaveadvancementatMSUonelastshot.Infall2020,Dr.Hollissubmittedasecondapplicationforfullprofessor.JA2839,2849.Atthispoint,shehadpublishedonebookchapterandtwelvepeer-reviewedjournalarticlessince2019,withtwomorearticlespending.JA2864-65,2869.Duringthesametimeframe,shehadreceivedover$75,000ingrantsandchairedeightdissertationstocompletion.JA2871,2881-82.
	ButthefacultymembersreviewingDr.Hollis’sapplicationwerenotimpressed.Dr.Hollisreceivedan“unsatisfactory”researchratingfromtheschoolreviewcommittee.JA2040.SeveralreviewersfailedtocreditDr.Hollisforherin-progressscholarship,eventhoughreviewersregularlycreditedmaleapplicantsfortheirs.CompareJA2049,2057,2069,withJA2160,2585,2598,2601-02.Andatleastonereviewercontinuedtoexplicitly
	ButthefacultymembersreviewingDr.Hollis’sapplicationwerenotimpressed.Dr.Hollisreceivedan“unsatisfactory”researchratingfromtheschoolreviewcommittee.JA2040.SeveralreviewersfailedtocreditDr.Hollisforherin-progressscholarship,eventhoughreviewersregularlycreditedmaleapplicantsfortheirs.CompareJA2049,2057,2069,withJA2160,2585,2598,2601-02.Andatleastonereviewercontinuedtoexplicitly
	incorporategenderintothereview,comparingDr.Hollis’sh-indextofemaleassociate-professorh-indexes.JA2054.

	Again,thedepartmentalreviewcommittee,schoolreviewcommittee,andDeanPrimerecommendedagainstpromotingDr.Hollis.JA2032,2040,2071.Dr.HolliswasdeniedpromotionalongwithDr.DiaSekayi,anotherfemaleprofessorintheDepartment.JA1877.Dr.KrishnaBistaandDr.UttamGaulee,twomaleprofessors,werepromoted.JA1877.
	ButDr.Hollisdidnotletthedisappointmentofathirdpromotiondenialpreventherfromdeliveringhigh-qualityinstructionandscholarship.In2022,shereceivedtheDr.IvaG.JonesMedallionEmblemfromMSUforexcellenceinteaching,scholarship,service,leadership,andcharacter.JA1487.Thisawardisthe“highesthonor”forfacultyatMSU,andDr.HolliswasthefirstprofessorfromtheSchoolofEducationtoreceivetheaward.JA1487.
	And,eventually,adifferentuniversityrecognizedhertalentswithanappropriatefacultyposition.Today,Dr.HollisisafullprofessorwithtenureatPennsylvaniaStateUniversity.JA1527.Shealsoservesonthedean’sleadershipteamasAssociateDeanforAccess,EquityandInclusion.JA1527.
	G.MSUpaidandtreatedmaleprofessorsdifferentlythanDr.Hollis.
	ThroughoutDr.Hollis’stimethere,MSUpaidcomparablysituatedmaleprofessorssubstantiallymorethanitpaidDr.Hollis.ThoughDr.Hollis’sstartingsalaryasanassistantprofessorwas$60,000,MSUpaidmale
	ThroughoutDr.Hollis’stimethere,MSUpaidcomparablysituatedmaleprofessorssubstantiallymorethanitpaidDr.Hollis.ThoughDr.Hollis’sstartingsalaryasanassistantprofessorwas$60,000,MSUpaidmale
	assistantprofessorsinherdepartmentstartingsalariesrangingfrom$65,000-$70,000.JA1449,1451-54.AsDr.Hollismoveduptheladder,thepaygappersisted.Startingasanassociateprofessor,sheearned$66,619.JA1452.Maleassociateprofessors’startingsalariesrangedfrom$70,631-$80,000.JA1451,1453-54,1456-57.ThesepaydisparitiespersistedeventhoughDr.Hollisrequestedasalaryadjustmenttomakeherpaycommensuratewithhermalepeers’.JA1460-61.

	Inadditiontopayingmaleprofessorsmore,MSUgavethemthesamepromotionsthatitdeniedDr.Hollis.Buttheseprofessors’qualificationswerenobetterthanDr.Hollis’s.
	Forinstance,Dr.Gauleehadlittlecommunity-collegeexperienceandfewpublications.BeforecomingtoMSU,hetaughtacourseoncommunitycollegesatafour-yearuniversity.JA1294,2207.WhileanMSUassistantprofessor,heauthoredonlytwo“unaffiliated,nonpay-to-publish,”peer-reviewedjournalarticlesandzerobooks.JA1451,2201-02,2715-16.DuringDr.Gaulee’spromotionevaluations,hisreviewersnotedthathehadlow-qualitypublications,asmallnumberofcitations,alownumberofpeer-reviewedjournalarticles,andthatmanyofhisworkswerepublishedonhisownforum.JA214
	Dr.RussellDavis,anothermalecolleague,wasalsotreatedbetterthanDr.Hollis.BeforecomingtoMSU,Dr.Davishadonlya“smallnumberofco-authoredpublications,”twoofwhichDr.Hollisco-authored.JA1336;see1347,1481.Dr.Davisalsohadpriorexperienceasacommunity-collegepresident.JA1293.ButwhenMSUhiredhim,itwaspublicknowledgethatDr.Davishadfalsifiedhiscredentialstogetleadershippositions.JA1336.Nonetheless,MSUpaidhimmorethanDr.Hollis.CompareJA1449,withJA1452.
	2
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	MSUalsofavoredDr.Robinson.BeforecomingtoMSU,hehadsignificanthigher-educationscholarship,teaching,andleadershipexperience.JA1297-98.Whenhired,Dr.Robinsonhadpublishedsixbookchapters,threearticlesinpeer-reviewedjournals,andtwentyconferencepapers.JA1344,2334-39.ButoncehegottoMSU,Dr.Robinson’sscholarlyproductivityslowed.Betweenreceivingtenurein2014andapplyingforfullprofessor,Dr.Robinsonpublishedzerobooksandonlyonejournalarticle,andhereceivedlittlegrantmoney.JA2332,2336,2779,2781,2785.Further,hedidnotpublishanysc
	2
	2

	SeeLeahHollis,PennState,hollis/publications/(lastvisitedOct.11,2024).
	https://pure.psu.edu/en/persons/leah
	-

	TomPelton&IvanPenn,DavisquitsasBowievicepresidentLegalactionmulledagainstofficialaccusedoflyingaboutdegrees,TheBalt.Sun(May14,1998134018-story.html.
	3
	1998),https://www.baltimoresun.com/news/bs-xpm-1998-05-14
	-


	JA2341.Regardless,MSUrewardedDr.RobinsonbypromotinghimtofullprofessorandpayinghimmorethanDr.Hollis.JA1452,1455-56,1875.
	II. Proceduralbackground
	InSeptember2019,Dr.Hollisreceivedaright-to-suenoticeforherSeptember2017EEOCcharge.JA1358.ShethensuedMSUandseveraladministrators(collectively“MSU”)basedonthediscrimination,retaliation,andunequalpaythatshehadendured.JA16-52.OnFebruary9,2021,Dr.Hollisreceivedaright-to-suenoticebasedonhersecondEEOCcharge.JA1367.Withleaveofcourt,sheamendedherlawsuittoincludesex-discriminationclaimsbasedonher2019and2020non-promotionstofullprofessor.JA66-110.InadditiontoclaimsagainsttheUniversity,heramendedcomplaintallegedaSection
	4

	ThedistrictcourtgrantedMSUsummaryjudgmentonallclaims.JA189.Itfoundthat(1)“thepaydisparityinthiscasewasduetofactorsotherthangender;”(2)thesex-discriminationclaimsbasedonDr.Hollis’s2019promotionapplicationwereuntimely;(3)thesex-discriminationclaimsbasedonher2020promotionapplicationwereunexhaustedbecauseno
	Dr.HollisalsopleadedFamilyandMedicalLeaveActclaimsagainstDrs.MyrtleDorseyandCarolynAnderson.JA108.Sheisnolongerpursuingtheseclaims.
	4

	EEOCchargehadbeenfiledforthosespecificclaims;(4)Dr.Hollis’sevidencewasinsufficienttoestablishsexdiscriminationbasedonher2016promotionapplication;and(5)Dr.Hollis’sretaliationclaimfailedbecauseshecouldnotshowthatMSU“actedwithanyretaliatorymotive,intent,oranimus.”JA175-78.
	SummaryofArgument
	I.ThedistrictcourterredingrantingMSUsummaryjudgmentonDr.Hollis’swage-discriminationclaims.Dr.HollisestablishedaprimafaciecaseofwagediscriminationbyshowingthatMSUpaidherlessthaneverymaleprofessorinherdepartment.MSU’sprofferedjustificationsdonotexplainthepaydisparitiesbecauseDr.HollishadatleastthesamequalityofpublicationsandcredentialsasthemenwhoMSUpaidmore.
	II.ThedistrictcourterredingrantingsummaryjudgmenttoMSUonDr.Hollis’ssex-discriminationclaimsbasedonher2016,2019,and2020promotionapplications.Herclaimsbasedonthe2019promotionapplicationweretimelypleadedintheamendedcomplaintbecausetheyrelatebacktotheoriginalcomplaint.Herclaimsbasedonthe2020promotionapplicationwereexhaustedbecausetheyarereasonablyrelatedtoDr.Hollis’stwoEEOCcharges.Onthemerits,summaryjudgmentshouldbereversedbecauseDr.Hollisraisedgenuinefactdisputesasto(1)whethersheestablishedaninferenceofdiscrim
	III.ThedistrictcourterredingrantingsummaryjudgmenttoMSUonDr.Hollis’sretaliationclaims.MSUretaliatedagainstDr.Hollisbydemotinghertoat-willstatusjustthreemonthsaftershefiledherinternalEEOcomplaint.MSU’srejectionofDr.Hollis’slong-pendingpromotionapplicationintheinterveningperiodbetweentheEEOcomplaintisfurtherevidenceofretaliation.MSU’sassertedjustificationthatDr.Holliswasdemotedbecauseshefailedtosubmitherfirst-yearpacketisplainlyfalse.MSU’sotherexcuse—thatitrejectedher2016promotionapplicationbecauseitwaslate—i
	IV.ThedistrictcourterredingrantingsummaryjudgmenttoMSUonDr.Hollis’sSection1983claim.SexdiscriminationbypersonsactingundercolorofstatelawviolatestheFourteenthAmendment’sEqualProtectionClauseandisanalyzedundertheTitleVIIframework.BecauseDr.HollishassufficientlydemonstratedthatherTitleVIIclaimsurvivessummaryjudgment,shealsohasdonesoforherSection1983claim.
	StandardofReview
	ThisCourtreviewsadistrictcourt’sgrantofsummaryjudgmentdenovo.Evansv.Int'lPaperCo.,936F.3d183,191(4thCir.2019).“[A]nypermissibleinferencestobedrawnfromtheunderlyingfactsmustbeviewedinthelightmostfavorabletothepartyopposingthemotion,”here,Dr.Hollis.Gillinsv.BerkeleyElec.Coop.,148F.3d413,415(4thCir.1998).IfDr.Hollis“show[s]
	ThisCourtreviewsadistrictcourt’sgrantofsummaryjudgmentdenovo.Evansv.Int'lPaperCo.,936F.3d183,191(4thCir.2019).“[A]nypermissibleinferencestobedrawnfromtheunderlyingfactsmustbeviewedinthelightmostfavorabletothepartyopposingthemotion,”here,Dr.Hollis.Gillinsv.BerkeleyElec.Coop.,148F.3d413,415(4thCir.1998).IfDr.Hollis“show[s]
	thatthereisagenuineissuefortrial,”thisCourtshouldreverse.Evans,936F.3dat191(citingAndersonv.LibertyLobby,Inc.,477U.S.242,248(1986)).

	Argument
	I. ThedistrictcourterredingrantingMSUsummaryjudgmentonDr.Hollis’swage-discriminationclaims.
	TheEqualPayAct(EPA),TitleVII,andtheirMarylandstate-lawanaloguesprohibitemployersfrompayingmenandwomendifferentlywhentheyperformequalwork.29U.S.C.§206(d)(1);42U.S.C.§2000e2(a)(1).MSUdidexactlythatbysystematicallypayingDr.Hollislessthanmaleassistantandassociateprofessorsinherdepartment.
	-
	5

	A.Dr.Hollisestablishedaprimafaciecaseofwagediscrimination.
	TomakeoutanEPAclaim,theplaintiffmustfirstestablishaprimafaciecaseofwagediscrimination.EEOCv.Md.Ins.Admin.,879F.3d114,120(4thCir.2018).UndertheEPA,theprimafaciecasehasthreeelements:(1)theemployerpaidhigherwagestoanemployeeoftheoppositesex;(2)thecomparatorperformed“equalworkonjobsrequiringequalskill,effort,and
	TheanalysisundertheMarylandEqualPayforEqualWorkAct,Md.CodeAnn.,Lab.&Empl.§3–304,andtheMarylandFairEmploymentPracticesAct(MFEPA),Md.CodeAnn.,StateGov’t§20-606(a)(1),tracktheanalysesundertheEPAandTitleVII,respectively.CompareBrinkley-Obuv.HughesTraining,Inc.,36F.3d336,343(4thCir.1994),withGluntv.GESExpositionServs.,Inc.,123F.Supp.2d847,861-62(D.Md.2000),andFosterv.GeneDx,Inc.,417F.Supp.3d673,688-89(D.Md.2019).Thus,ifthisCourtreversesonthefederalclaims,itshouldreverseontheanalogousstate-lawclaimsaswell.
	5

	responsibility”;and(3)thecomparatorperformedtheequalworkunder“similarworkingconditions.”Id.at203.UnderTitleVII,theprimafaciewage-discriminationelementsaresimilar:(1)theplaintiffisamemberofaprotectedclass;(2)theplaintiffwaspaidlessthananemployeeoutsidetheclass;and(3)theplaintiff’sjobwassimilartothehigher-paidjob.Brinkley-Obuv.HughesTraining,Inc.,36F.3d336,343(4thCir.1994).
	ThedistrictcourtcorrectlyfoundthatDr.Hollismadeoutaprimafaciecaseofwagediscrimination,whichMSUdidnotdisputebelow.SeeJA183;
	D.Ct.ECF87at56.First,MSUpaidhigherstartingsalariestomaleprofessors.Dr.Hollis’sstartingassistant-professorsalary($60,000)waswellbelowthoseofhermalecolleagues,Dr.Davis($65,000)andDr.Gaulee($65,000).JA1449,1451-52.Infact,MSUpaidDr.Hollislessthanallmaleassistantprofessorsinherdepartment,whosestartingsalariesrangedfrom$65,000to$70,000.JA1449,1451,1453-54.Similarly,whenDr.Holliswaspromotedtoassociateprofessor,herstartingsalaryof$66,619waslowerthanthestartingassociate-professorsalariesofDr.Gaulee($70,631)andDr.Rob
	BecauseMSUpaidDr.Hollislesstobeginwith,herpayremainedlowerthanmaleassistantandassociateprofessorsintheDepartmentthroughouthereightyearsatMSU.JA1447-58.Thispatternpersistedevenafter
	BecauseMSUpaidDr.Hollislesstobeginwith,herpayremainedlowerthanmaleassistantandassociateprofessorsintheDepartmentthroughouthereightyearsatMSU.JA1447-58.Thispatternpersistedevenafter
	Dr.Hollisrequestedthathersalarybeadjustedtomatchotherassistantandassociateprofessorsinherdepartment.JA1460-61.

	Second,Dr.Hollisperformedworkequaltohermalecolleagues.Allassistantandassociateprofessorsperforma“commoncoreoftasks,”includingteaching,research,andservice.Brinkley-Obu,36F.3dat351;seeJA210-14,2672.
	Third,Dr.Hollisandhermalecolleaguessharedsimilarworkingconditions.AllworkedinthesamedepartmentatMSU.SeeMd.Ins.Admin.,879F.3dat118,121.
	B.MSU’srelianceonsex-neutralfactorsdonot“infact”explainthepaydisparitiesbetweenDr.Hollisandhermalecolleagues.
	AftertheplaintiffestablishesaprimafaciecaseofwagediscriminationundertheEPA,anemployerthenmustshowthatoneoffourstatutorydefensesjustifiesthepaydisparity:(1)“asenioritysystem,”(2)“ameritsystem,”(3)“asystemthatmeasuresearningsbyquantityorqualityofproduction,”or(4)“anyotherfactorotherthansex.”29U.S.C.§206(d)(1).TheburdenonMSUofprovingthesedefensesisa“heavyone.”Brewsterv.Barnes,788F.2d985,992(4thCir.1986).Atsummaryjudgment,thenon-sexbasedconsiderationmust“infactexplainthewagedisparity.”EEOCv.Md.Ins.Admin.,879F.3
	AftertheplaintiffestablishesaprimafaciecaseofwagediscriminationundertheEPA,anemployerthenmustshowthatoneoffourstatutorydefensesjustifiesthepaydisparity:(1)“asenioritysystem,”(2)“ameritsystem,”(3)“asystemthatmeasuresearningsbyquantityorqualityofproduction,”or(4)“anyotherfactorotherthansex.”29U.S.C.§206(d)(1).TheburdenonMSUofprovingthesedefensesisa“heavyone.”Brewsterv.Barnes,788F.2d985,992(4thCir.1986).Atsummaryjudgment,thenon-sexbasedconsiderationmust“infactexplainthewagedisparity.”EEOCv.Md.Ins.Admin.,879F.3
	-

	wagedisparityispretextfordiscrimination.Brinkley-Obuv.HughesTraining,Inc.,36F.3d336,344(4thCir.1994).

	MSUhasprofferedtwofactorsotherthansexseekingtojustifywhyitpaidDr.Hollislessthanhermalecolleagues:(1)thequalityofDr.Hollis’spublicationrecord,and(2)hercolleagues’supposedlysuperiorqualifications.D.Ct.ECF87at53-56.Botharepretextfordiscriminationthatdonot“infact”explainthesystematicwagegaps.
	Publicationrecord.AreasonablejurycouldfindthatDr.Hollis’spublicationrecorddoesnot“infact”explainthepaydisparities.Dr.Hollis’spublicationrecordhasalltheobjectiveindiciaofhigh-qualityscholarship:
	(1)
	(1)
	(1)
	alargenumberofcitations,(2)ahighh-index,(3)productivity,and

	(4)
	(4)
	scholarlyrecognition.MSUoverlookedandminimizedtheseattributeswhenevaluatingDr.Hollis,butitpraisedmaleprofessorsforthemthoughtheywerenomoredeservingthanshewas.


	First,Dr.Hollis’sworkgarneredalargenumberofcitationsthroughouthertimeatMSU.JA1993(492in2019),2062(664in2020),1474(1,025in2022).MSUregularlyconsideredafacultymember’scitationquantitywhenitreviewedpromotioncandidates.SeeJA2144,2594,2600.Forexample,whenevaluatingDr.Gaulee,thereviewcommitteenotedthathedidnothave“animpressivetotalnumberofcitations.”JA2144.Still,MSUpaidhimmorethanDr.Hollis.JA1451-52.
	Second,Dr.Hollisalsohadahighh-indexwhileatMSU.JA2002(14in2019),2062(16in2020),1474(19in2022).MSUconsideredh-indexeswhenevaluatingprofessors.See,e.g.,JA2144,2163,2290,2607.WhenassessingDr.Gaulee’s2020full-professorapplication,amemberofthereviewcommitteenotedthatDr.Gaulee’sh-indexof5was“lowerthantheaverageforassociateprofessors…inmyfield.”JA2164.Nonetheless,MSUpaidhimmorethanDr.Hollis.JA1451-52.
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	Third,Dr.HolliswasoneofthemostproductivescholarsatMSU.Whenhired,Dr.Hollishadpublishedthreebooksandthreearticlesandhadonebookinpress.JA794.WhileatMSU,Dr.Hollispublishedthreemorebooksandthirty-sixmorepeer-reviewedjournalarticles.JA1474-79.In2017,Dr.Hollispublished25%ofthepublicationsnotedinthedean’sannualdepartmentreport.JA1923.Yet,MSUdidnotvalueDr.Hollis’sscholarlyproductivity.Instead,MSUclaimedthatqualitywaswhatmattered.JA113233,2032-33,2047.
	-

	Itwouldnotbeirrationaltovaluescholarlyqualityoverquantity.Butit’snotatallclearthatMSUdid.Instead,itconsideredmaleprofessors’publicationquantityalonetobeapositive.Dr.Prime,thedepartmentchair,
	Theh-indexisanobjectivemeasureoftheimportance,significance,andimpactofascholar’sbodyofresearch.SeeBernardBeckerMed.Libr.,ToolsforAuthors:Whatisthehindex?,Forexample,Dr.Hollis’s2022h-indexwas19,meaningthatshehadatleast19publicationsthathadbeencitedover19times.JA1474.
	6
	https://beckerguides.wustl.edu/authors/hindex.

	typicallynotedmaleprofessors’numberofpublicationsalonewhenjustifyingsalarydecisions,withoutmentioningtheirquality.See,e.g.,JA1341(“[Dr.Bista]hasastrongpublicationrecordincludingthefollowing:3editedvolumes,3bookchaptersand15peer-reviewedjournalarticles…”);JA1298(“Dr.Robinson…had[published]…sixbookchapters,threearticlesinrefereedjournals,andabouttwentyreferre[e]dandinvitedconferencepapers.”).ButwhenitcametoDr.Hollis,Dr.Primeconducteda“closeranalysis”anddiscreditedherscholarlyoutput.JA1132.
	Fourth,MSUawardedDr.Hollisitshighesthonor,theDr.IvaG.JonesMedallionEmblem,makingherthefirstprofessorintheSchoolofEducationtoreceiveit.JA1487.Theawardis,inpart,basedonthequalityoftherecipient’sscholarship.JA1515.MSUthoughtthatDr.Hollis’sscholarlycontributionswarrantedaprestigioushonor.ButMSUdiscountedthissamescholarshipwhensettingherpay.
	NotonlydidMSUoverlookthepositiveattributesofDr.Hollis’spublicationrecord,itheldDr.Hollistoadoublestandardwhenitcametoself-publishingandpublishinginpay-to-publishpresses.ThoughMSUcriticizedDr.Hollisforthesekindsofpublications,itignoredthesepurporteddeficienciesinmen—andsometimesevenpraisedthemfordoingthesamething.Forexample,Dr.Gauleecreatedhisownjournal,namedhimselftheeditor,andusedittopublishhisownwork.JA2180,2182.Fordoingso,thereviewcommitteesaidthatheshowedgreatpromiseand“initiative.”JA2180.Dr.Hollisdidso
	NotonlydidMSUoverlookthepositiveattributesofDr.Hollis’spublicationrecord,itheldDr.Hollistoadoublestandardwhenitcametoself-publishingandpublishinginpay-to-publishpresses.ThoughMSUcriticizedDr.Hollisforthesekindsofpublications,itignoredthesepurporteddeficienciesinmen—andsometimesevenpraisedthemfordoingthesamething.Forexample,Dr.Gauleecreatedhisownjournal,namedhimselftheeditor,andusedittopublishhisownwork.JA2180,2182.Fordoingso,thereviewcommitteesaidthatheshowedgreatpromiseand“initiative.”JA2180.Dr.Hollisdidso
	publishingcompanyandreleasingsomeofherscholarshipthroughit.JA791,1990.ButMSUreviewersfoundit“perturbing”toseeDr.Hollis’sself-publishedscholarshiponherpromotionapplications,addingthattheywere“problematicandquestionable.”JA1991,2040.

	MSUdidnotofferthesequality-basedcritiqueswhenDr.Hollis’smalecollaboratorsputforththesamepublications.WhenDr.Davisappliedforanassistant-professorpositionatMSU,hehadonly“asmallnumberofcoauthoredpublications,”twoofwhichwerepublishedwithDr.Hollis.JA1336,1347,1481;seesupraat15-16.ForDr.Hollis,herpublicationswereanegative:MSUinvokedthemtojustifyherbottom-of-the-scalesalary.SeeJA336-37,1133.ButwhenitcametoDr.Davis,thesesamepublicationswereapositivesignthathehad“beguntomakeprogress”onhispublicationrecordandcouldbep
	-

	Insum,areasonablejurycouldfindthatDr.Hollis’spublicationrecordwasatleastasstrongashermalecolleagues’.ThequalityofDr.Hollis’srecorddoesnot“infact”explainMSU’sdecisiontosystematicallyunderpayher.
	Colleagues’qualifications.MSUalsomaintainedthatmaleprofessors’qualificationsexplainthedisparitiesbetweentheirandDr.Hollis’ssalaries.SeeJA1292-1300.Ajurycouldfindthatthisreasondoesnot“infact”explain
	Colleagues’qualifications.MSUalsomaintainedthatmaleprofessors’qualificationsexplainthedisparitiesbetweentheirandDr.Hollis’ssalaries.SeeJA1292-1300.Ajurycouldfindthatthisreasondoesnot“infact”explain
	thegapsinearningsbecauseDr.HollispossessedthequalificationsthatMSUclaimedshelacked.

	First,MSUsaidthatitawardedDrs.GauleeandDavishighersalariesbecausetheyhadcommunity-collegeexperience.JA1292-94.MSUreasonedthatDr.GauleetaughtaclassaboutcommunitycollegesattheUniversityofFlorida,andheparticipatedinsomecommunity-collegeorganizations.JA1294,2207.GivenDr.Davis’sweakpublicationrecord,theonlyreasonMSUinvokedforhishigherpaywashisexperienceasacommunity-collegepresident,eventhoughitwaswellknownbythetimeDr.DavisappliedtoMSUthathehadfalsifiedhiscredentialstogetpastleadershippositions.JA1292-93,1304.
	Dr.Hollisalsohadcommunity-collegeexperience,butMSUignoredit.BythetimeMSUhadhiredher,Dr.HollishadalreadyconductedresearchoncommunitycollegesatStrayerUniversity,andsheservedinaleadershippositionattheCommunityCollegeofPhiladelphia.JA491-92,791-92.WhileatMSU,Dr.HolliswasnamedFacultyoftheYearforherworkintheCommunityCollegeLeadershipProgram.JA1488.
	Second,MSUsaiditpaidDrs.RobinsonandDavishighersalariesbecauseoftheirhigher-educationadministrationexperienceanddegrees.Dr.RobinsonheldaPh.DinHigherEducationLeadership&PolicyAnalysisandhadseveralyearsinacademicleadershipandstudentaffairs.JA2329-31.Healsohadtaughtseveralcoursesspecificallyfocusingonhighereducationadministration.JA1319.Dr.DavisheldanEd.DinHigherEducationand
	Second,MSUsaiditpaidDrs.RobinsonandDavishighersalariesbecauseoftheirhigher-educationadministrationexperienceanddegrees.Dr.RobinsonheldaPh.DinHigherEducationLeadership&PolicyAnalysisandhadseveralyearsinacademicleadershipandstudentaffairs.JA2329-31.Healsohadtaughtseveralcoursesspecificallyfocusingonhighereducationadministration.JA1319.Dr.DavisheldanEd.DinHigherEducationand
	CommunityCollegeLeadership.JA1308.Asnoted(at16),healsohadhigher-educationleadershipexperience,atleastsomeofwhichheobtainedthroughfraud.

	AreasonablejurycouldfindthatDr.Hollis’sadministrationexperiencewasatleastequivalent.Dr.HollisheldanEd.DinAdministration,Training,andPolicyStudiesaswellasseveralcertificationsinhighereducationfromHarvard,Stanford,andCornell.JA790,895.LikeDr.Robinson,Dr.Hollishadtaughtseveralcoursesonhigher-educationadministrationatherpreviousuniversity.JA790.Dr.Hollisalsohadalmosttwodecadesofhigher-educationteachingandleadershipexperience.JA790-94.
	Finally,MSUsaidthatitpaidDr.Robinsonahighersalarybecauseofhisexperiencechairingdissertations.JA1298.WhenDr.Robinsonwashiredasanassociateprofessor,hehadchairedfifteendissertationsatpreviousuniversities.JA1343.BythetimeDr.Holliswaspromotedtoassociateprofessor,shehadchairednineteendissertationsandwasintheprocessofchairinganadditionalthree.JA1483-85.
	Insum,ajurycouldfindthatnomeaningfuldifferencesbetweenDr.Hollis’squalificationsandthoseofhermalecolleaguesjustifiedpayingherlessthaneverymaleprofessorinherdepartment.ThisCourtshouldreversethedistrictcourt’sgrantofsummaryjudgmentonDr.Hollis’swage-discriminationclaims.
	II. SummaryjudgmentonDr.Hollis’ssex-discriminationclaimsshouldbereversed.
	ThedistrictcourterredrepeatedlyingrantingMSUsummaryjudgmentonDr.Hollis’ssex-discriminationclaims.First,itmistakenlyrejectedDr.Hollis’s2019claimsasuntimely,eventhoughtheseclaimsrelatebacktoheroriginaldistrict-courtcomplaint.Second,itshouldhavefoundthatDr.Hollis’s2020claimswereexhaustedbecausetheyarereasonablyrelatedtoDr.Hollis’stwoEEOCcharges.Onthemerits,Dr.Hollisraisedgenuineandmaterialfactdisputesregardinghersex-discriminationclaimsbasedonher2016application(whichMSUdoesnotargueisprocedurallybarred),aswella
	A.Dr.Hollis’s2019sex-discriminationclaimsaretimely.
	OnJune29,2021,Dr.Hollisamendedhercomplainttoincludeclaimsbasedonthedenialofher2019promotionapplication.JA8,92-94.Thedistrictcourtfoundtheclaimsuntimelybasedontheninety-daylimitationsperiodforfilingaTitleVIIsuit.JA178(citing42U.S.C§2000e–5(f)(1)).ButDr.Holliswasamendingalawsuit,notfilingone,sothequestioniswhetherheramendedcomplaintrelatesbacktotheoriginalcomplaintunderFederalRuleofCivilProcedure15(c)(1)(B).SeeWilkinsv.Montgomery,751F.3d214,223-24(4thCir.2014).Aswenowexplain,Dr.Hollis’samendedsex-discriminati
	Therelation-backdoctrinerenderstimelyamendmentsthat“aroseoutoftheconduct,transaction,oroccurrencesetout…intheoriginalpleading.”Fed.R.Civ.P.15(c)(1)(B);seeWilkins,751F.3dat223-24.Aplaintiffseekingarelation-backfindingmustfirstshow“somefactualnexus”betweentheoriginalandamendedcomplaints.Grattanv.Burnett,710F.2d160,163(4thCir.1983),aff’d468U.S.42(1984).Withthathurdlecleared,“anamendedclaimisliberallyconstruedtorelatebacktotheoriginalcomplaintifthedefendanthadnoticeoftheclaimandwillnotbeprejudicedbytheamendment
	Theoriginalandamendedcomplaintshereshareafactualnexus.Dr.Hollis’s2016and2019sex-discriminationclaimsariseoutofeventssurroundingMSU’sdenialsofpromotionstoDr.Hollis.CompareJA26-31,40-41,45-46,withJA92-94,97-99,103-04.Thoughthe2016and2019promotionapplicationsarediscreteacts,theyincludethesameemployees,department,anduniversityengaginginthesamediscriminatoryconduct.CompareJA26-31,40-41,45-46,withJA92-94,97-99,103-04.
	AndMSUwasonnoticeofDr.Hollis’samendedclaimsbecauseshefiledthemwiththeEEOC.JA1362-63.WhenachargeisfiledwiththeEEOC,“topadministrators”are“boundtohaveknownofthem.”Grattan,710F.2dat
	163.Moreover,existing“TitleVIIproceedings…putdefendantsonnoticeofthepossibilitythat[plaintiffs]mightbring”additionalrelatedclaims.Id.Dr.Hollisalsodescribedtheongoing2019promotionconsiderationinher
	163.Moreover,existing“TitleVIIproceedings…putdefendantsonnoticeofthepossibilitythat[plaintiffs]mightbring”additionalrelatedclaims.Id.Dr.Hollisalsodescribedtheongoing2019promotionconsiderationinher
	originalcomplaint,explicitlyputtingMSUonnoticethatshemightbringadditionalclaimsrelatedtothe2019promotionprocess.JA38.

	Finally,relationbackwouldnotprejudiceMSU.Dr.Hollisamendedhercomplaint140daysafterreceivingherright-to-suenotice.JA8,1367.MSUhasnotpointedto“anyspecificallyresultingprejudice,”and“[d]elayalone”isnotenough.Davisv.PiperAircraftCorp.,615F.2d606,613(4thCir.1980).
	B.Dr.Hollisexhaustedher2020sex-discriminationclaims.
	Dr.Hollis’samendedcomplaintaddedclaimsbasedonthedenialofher2020applicationforfullprofessorthatoccurredafterDr.HollisfiledhersecondEEOCcharge.SeeJA94-95.ThedistrictcourtincorrectlyconcludedthattheseclaimshadnotbeenexhaustedbeforetheEEOC.JA176-78.
	“Thetouchstoneforexhaustioniswhetherplaintiff’sadministrativeandjudicialclaimsare‘reasonablyrelated.’”Sydnorv.FairfaxCnty.,681F.3d591,595(4thCir.2012)(quotingSmithv.FirstUnionNat’lBank,202F.3d234,247(4thCir.2000)).Dr.Hollis’s2020claimsmeetthisstandard.Judicialclaimsare“reasonablyrelated”tothosedescribedinanEEOCchargewhenthey“canbeexpectedtofollowfromareasonableadministrativeinvestigation”oftheoriginalclaims.Id.at594(quotingSmith,202F.3dat247).Theclaimsarereasonablyrelatedwhen,forexample,theEEOCchargealleges
	“Thetouchstoneforexhaustioniswhetherplaintiff’sadministrativeandjudicialclaimsare‘reasonablyrelated.’”Sydnorv.FairfaxCnty.,681F.3d591,595(4thCir.2012)(quotingSmithv.FirstUnionNat’lBank,202F.3d234,247(4thCir.2000)).Dr.Hollis’s2020claimsmeetthisstandard.Judicialclaimsare“reasonablyrelated”tothosedescribedinanEEOCchargewhenthey“canbeexpectedtofollowfromareasonableadministrativeinvestigation”oftheoriginalclaims.Id.at594(quotingSmith,202F.3dat247).Theclaimsarereasonablyrelatedwhen,forexample,theEEOCchargealleges
	asallegedintheEEOCcharge.SeeChisholmv.U.S.PostalServ.,665F.2d482,491(4thCir.1981);Sydnor,681F.3dat595.

	Dr.Hollis’s2020sex-discriminationclaimsarereasonablyrelatedtotheclaimsinherEEOCcharges.InSydnor,thejudicialcomplaintwasreasonablyrelatedtotheEEOCchargewhentheplaintiff’sclaimsinvolvedthesameplaceofwork,actors,andtypeofdiscriminationraisedinthecharge.681F.3dat595.Thesameistruehere.ThefirstandsecondEEOCchargesallegedsexdiscriminationatthehandsofMSUanditsadministrativeleadershipinthepromotionprocessforDr.Hollisin2016and2019.JA1346-49,1362-63.Theamendedjudicialcomplaintallegesthatthesametypeofdiscrimination,att
	-

	ThejudicialclaimsarealsoreasonablyrelatedbecausetheongoinginvestigationintoDr.Hollis’ssecondEEOCchargecouldhavebeenexpectedtouncovertherelatedsex-discriminationclaimsfromDr.Hollis’s2020application.SeeSydnor,681F.3dat594.Afterall,the2020applicationwaspendingformonthswhiletheEEOCinvestigationcontinued.SeeJA1242,1367.Itisnodefense,asMSUarguedbelow,thatthefinaldecisiononthe2020applicationoccurredaftertheEEOCfinisheditsinvestigation.
	D.Ct.ECF102at20.Ifitisreasonablyrelatedtotheadministrativeclaim,ajudicialclaimisexhaustedevenifthediscreteactgivingrisetoit—inthiscase,MSU’sdenialofthe2020application—occursaftertheEEOC
	D.Ct.ECF102at20.Ifitisreasonablyrelatedtotheadministrativeclaim,ajudicialclaimisexhaustedevenifthediscreteactgivingrisetoit—inthiscase,MSU’sdenialofthe2020application—occursaftertheEEOC
	investigationiscompleted.SeeJonesv.CalvertGrp.,551F.3d297,302(4thCir.2009).

	ThatissobecauserequiringplaintiffstofilesuccessiveEEOCchargeswouldforcethemintoaperpetualandcostlyloop—stuckbetweenadministrativeandjudicialproceedings—thatrewardsdefendantsforcontinuingtheirdiscriminatoryacts.“[S]ending[Dr.Hollis]backtosquareone…hardlyservesthe‘purposesofnoticeandconciliation,’”thetwinrationalesforexhaustion.Sydnor,681F.3dat597(quotingChackov.PatuxentInst.,429F.3d505,510(4thCir.2005)).Perversely,requiringDr.HollistofilesuccessiveEEOCchargeswoulddopreciselywhatTitleVIIseekstoprevent:forcing
	NationalRailroadPassengerCorp.v.Morgan,536U.S.101(2002),doesnotsuggestotherwise.ContraJA177.Itheldthataplaintiffcannotusetherelation-backdoctrinetoassertclaimsthatareoutsideofTitleVII’sstatutorylimitationsperiod.Morgan,536U.S.at105.But“MorganaddressesonlytheissueofwhenthelimitationsclockforfilinganEEOCchargebeginsticking.”Jones,551F.3dat303.It“doesnotpurporttoaddresstheextenttowhichanEEOCchargesatisfiesexhaustionrequirementsforclaimsofrelated,post-chargeevents.”Id.
	Thus,post-Morgan,thisCourthascontinuedtoadheretotherule“thatthescopeofaTitleVIIlawsuitmayextendtoanykindofdiscriminationlikeorrelatedtoallegationscontainedinthecharge,”includingclaimsthatarise
	Thus,post-Morgan,thisCourthascontinuedtoadheretotherule“thatthescopeofaTitleVIIlawsuitmayextendtoanykindofdiscriminationlikeorrelatedtoallegationscontainedinthecharge,”includingclaimsthatarise
	afteranEEOCchargeandinvestigation.Jones,551F.3dat302(quotingNealonv.Stone,950F.2d584,590(4thCir.1992));seeSydnor,681F.3dat594.Thisreasoningalignswithexhaustion’sunderlyingprinciples:that“itmaybeunfair,inefficient,orcontrarytothepurposesof[TitleVII]torequireapartytoseparatelyre-exhaustnewviolationsthatare‘reasonablyrelated’totheinitialclaim.”Duplanv.CityofNewYork,888F.3d612,622(2dCir.2018);seeFordv.MarionCnty.Sheriff'sOff.,942F.3d839,857n.11(7thCir.2019).

	C.MSUdiscriminatedagainstDr.Hollisbasedonsexwhenitfailedtopromotehertoassociateprofessorandfullprofessor.
	Withtheproceduralobjectionsoutoftheway,wenowturntothemeritsofDr.Hollis’ssex-discriminationclaims.TitleVIImakesitunlawfulforanemployer“todiscriminateagainstanyindividual…becauseofsuchindividual’s…sex.”42U.S.C.§2000e-2(a)(1).
	7

	Atsummaryjudgment,TitleVIIclaimsgenerallyproceedundertheMcDonnellDouglasproofframework,underwhichtheplaintifffirstseekstoestablishaprimafaciecaseofdiscrimination.SeeEvansv.Techs.Applications
	TheTitleVIIanalysisinthissectionappliestoDr.Hollis’ssex-discriminationclaimsundertheMFEPAandTitleIX.“Becausethe[MFEPA]isthestatelawanalogueofTitleVII,interpretationof[MFEPA]claim[s]…[are]guidedbyfederalcasesinterpretingTitleVII.”Arshamv.Mayor&CityCouncilofBalt.,85F.Supp.3d841,849(D.Md.2015).AndthisCourthasheldthat“TitleVIIprinciplesshouldbeappliedtoTitleIXactions,atleastinsofarasthoseactionsraiseemploymentdiscriminationclaims.”Prestonv.Virginia,31F.3d203,206(4thCir.1994).Thus,ifthisCourtreversesonDr.Hollis’
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	&Serv.Co.,80F.3d954,959(4thCir.1996).Ifshesucceeds,theemployercan“presentalegitimate,non-discriminatoryreasonforitsemploymentaction.”Id.Iftheemployerdoesso,theburdenthenshiftsbacktotheplaintifftodemonstratethatthedefendant’sreasonisapretextfordiscrimination.Id.Thisframeworkforprovingdiscriminationwithcircumstantialevidence“recognizes‘thatthequestionfacingtriersoffactindiscriminationcasesisbothsensitiveanddifficult,andthattherewillseldombeeyewitnesstestimonyastotheemployer’smentalprocesses.’”Westmorelandv.TW
	Dr.Hollisestablishedaprimafaciecaseofsexdiscrimination,andMSU’sreasonsforrejectingherpromotionapplicationsarepretextual.Thus,areasonablejurycouldfindthatDr.HolliswasthevictimofsexdiscriminationwhenMSUfailedtopromoteher.
	1.Dr.Hollisestablishedaprimafaciecaseofsexdiscrimination.
	Inafailure-to-promotecase,aplaintiffestablishesaprimafaciecaseofdiscriminationbyshowingthat“(1)sheisamemberofaprotectedgroup,
	(2)sheappliedforthepositioninquestion,(3)shewasqualifiedforthatposition,and(4)thedefendantsrejectedherapplicationundercircumstancesthatgiverisetoaninferenceofunlawfuldiscrimination.”Andersonv.WestinghouseSavannahRiverCo.,406F.3d248,268(4thCir.2005).Thefirsttwoelementswerenotdisputedbelow,seeJA178-82:(1)Dr.Hollis
	(2)sheappliedforthepositioninquestion,(3)shewasqualifiedforthatposition,and(4)thedefendantsrejectedherapplicationundercircumstancesthatgiverisetoaninferenceofunlawfuldiscrimination.”Andersonv.WestinghouseSavannahRiverCo.,406F.3d248,268(4thCir.2005).Thefirsttwoelementswerenotdisputedbelow,seeJA178-82:(1)Dr.Hollis
	isamemberofaprotectedgroupbasedonhersex,Bostockv.ClaytonCnty.,590U.S.644,660(2020);and(2)Dr.Hollisappliedforassociateprofessorwithtenurein2016andfullprofessorin2019and2020,JA1875,1877,2895,2900.

	Qualifications.Dr.Holliswasqualifiedforthesepositionsbecauseshesatisfiesthepositioncriteria“atleastaswell”asthemenwhowerepromoted.Dennisv.ColumbiaColletonMed.Ctr.,Inc.,290F.3d639,646(4thCir.2002).
	First,Dr.Holliswasqualifiedforassociateprofessorwithtenurein2016.Toqualify,acandidatemustdemonstrate“substantialprofessionalachievement.”JA199-200.Applicantsareevaluatedforteaching,research,andservice.JA210-14.In2016,ateachlevelofreview,Dr.Hollisreceivedratingsof“excellent”and“satisfactory”inallbuttheresearchcategory.JA1132-33,1879-80,2111.
	Dr.Hollis’sresearchqualifiedherforpromotion.SincejoiningMSU,Dr.Hollispublishedsevenpeer-reviewedarticles.JA2906-07.MSUseemedtodiscreditfiveofthesearticles.Asnotedearlier(at6),itcriticizedherforpublishingthreepeer-reviewedarticlesin“pay-to-publish”journalsandtwoinjournalswheresheheldmembershipontheeditorialboards.See,e.g.,JA1133,1898,1911.AcceptingMSU’scriticismsforthemoment,itapparentlyconsideredtwoofDr.Hollis’sarticlesasproofofoutstandingresearch.
	So,takingMSUatitsword,Dr.HolliswasatleastasqualifiedasDr.Gaulee,whowaspromotedtoassociateprofessorwithtenurewhenhisrelevantresearchportfoliocontainedonlytwo“unaffiliated,non-pay-topublish,”peer-reviewedjournalarticles.JA2715-16.And,unlikeDr.Hollis,hehadauthoredzerobooksbetweenstartingatMSUandapplyingfortenure.CompareJA2907,withJA2201-02.Dr.Hollisthussatisfiedthe“research”criteria—theonlypurportedweakspotinherapplication,see,e.g.,JA1911—atleastaswellasDr.Gaulee.
	-

	Next,Dr.Holliswasqualifiedforpromotiontofullprofessorin2019and2020.AccordingtotheAPTpolicy,toqualifyforfullprofessor,“[i]nadditiontohavingthequalificationsofanAssociateProfessor,”anapplicant“musthaveattainedrecognitionasanoutstandingscholarandinstructor.”JA200.ThesequalificationsaremeasuredundertheAPTpolicy’steaching,research,andservicecriteria.JA773-74.
	Dr.HollissatisfiedthescholarshipqualificationforfullprofessoratleastaswellasDr.Robinson.Betweenreceivingtenure(in2014)andapplyingforfullprofessor(in2019),Dr.Robinsonpublishedzerobooksandonlyonejournalarticle.JA2779,2781,2785,2336.Moreover,Dr.Robinsondidnotpublishanyscholarshipintheyearheapplied.JA2334-36.Incontrast,Dr.Hollispublishedmultiplepeer-reviewedjournalarticlesandabookchapterin2019alone,thesameyearshewasgrantedtenure.JA1873,2806,2810.AnothermajorcriterionMSUusestoassessapplicants’scholarshipisgrants
	Dr.HollissatisfiedthescholarshipqualificationforfullprofessoratleastaswellasDr.Robinson.Betweenreceivingtenure(in2014)andapplyingforfullprofessor(in2019),Dr.Robinsonpublishedzerobooksandonlyonejournalarticle.JA2779,2781,2785,2336.Moreover,Dr.Robinsondidnotpublishanyscholarshipintheyearheapplied.JA2334-36.Incontrast,Dr.Hollispublishedmultiplepeer-reviewedjournalarticlesandabookchapterin2019alone,thesameyearshewasgrantedtenure.JA1873,2806,2810.AnothermajorcriterionMSUusestoassessapplicants’scholarshipisgrants
	yearshereceivedtenurethanDr.Robinsonreceivedinhisentireprofessionalcareer.CompareJA2812,withJA2332.Dr.HollisthereforesatisfiedthescholarshipqualificationforpromotiontofullprofessoratleastaswellasDr.Robinson.

	Dr.HollisalsosatisfiedtheinstructionqualificationforfullprofessoratleastaswellasDr.Robinson.Dr.HollisoutperformedDr.Robinsoninstudentadvising,“anessentialandintegralcomponentoftheinstructionalprogram”atMSU.JA210.Shechairedfourdissertationsin2019;Dr.Robinsonchairedonlysixinhisfivetenuredyears.JA2822,2341.Ontopofthat,oneofthedissertationsDr.Hollischairedwasawarded“DissertationoftheYear”in2019.JA2811.Dr.HollisthereforefulfilledtheinstructionqualificationatleastaswellasDr.Robinson.
	Inferenceofunlawfuldiscrimination.MSUrejectedDr.Hollis’spromotionapplicationsundercircumstancesthatgiverisetoaninferenceofunlawfuldiscrimination,thussatisfyingthefourthelementofDr.Hollis’sprimafaciecase.Toestablishthisinference,Dr.Hollisneedonlyshowthatthepositionsforwhichsheappliedwerefilledbymaleapplicants.SeeCarter
	v.Ball,33F.3d450,458(4thCir.1994).Thisshowingeliminatesany“inferenceofnon-discrimination”thatwouldbepresenthadMSUpromotedawoman.SeeMilesv.Dell,Inc.,429F.3d480,488(4thCir.2005).
	In2019and2020,thisinferenceiseasilyestablished.Inbothcycles,meninDr.Hollis’sdepartmentwerepromotedtofullprofessorinsteadofher.JA1875,1877.Infact,100percentofthemenintheDepartmentthatapplied
	In2019and2020,thisinferenceiseasilyestablished.Inbothcycles,meninDr.Hollis’sdepartmentwerepromotedtofullprofessorinsteadofher.JA1875,1877.Infact,100percentofthemenintheDepartmentthatapplied
	forfullprofessorin2019and2020werepromoted,whilenoneofthefemaleapplicantsintheseyearswerepromoted.JA1875,1877.This“statisticalevidence[is]‘unquestionablyrelevant’”and“maybeusedtoestablishaninferenceofdiscrimination.”Carter,33F.3dat456(quotingArdreyv.UPS,798F.2d679,684(4thCir.1986)).

	AlthoughnootherfacultymembersinDr.Hollis’sdepartmentappliedforpromotioninthe2016cycle,JA1866-67,Dr.Hollis’s2016promotionapplicationwasrejectedundercircumstancesthatgiverisetoaninferenceofunlawfuldiscriminationbasedonDr.Prime’sderogatorycomments.SeeMiles,429F.3dat486-89(holdingaplaintiffneednotalwaysdemonstrateapositionwasfilledbypersonsoutsidetheprotectedclasstoestablishprimafaciecaseofdiscrimination).
	Dr.Prime’scommentsdirectlyrelatedtoDr.Hollis’spromotionapplicationandwerefaciallysex-based:“Dr.LeahHolliswillneverreceivehertenurebecausesheisarejectlesbianwhowillneverreceivehertenurewhileImaintainmyoffice.…[M]yboysgetthecrownjewel,notafoulmouthrejectlesbian,Dr.HolliswillneverreceivemyblessingofanytenureatmyUniversity.”JA1412.Thesewerenot“‘strayorisolated’derogatoryremarks.”Robinsonv.PriorityAuto.Huntersville,Inc.,70F.4th776,784(4thCir.2023)(quotingBrinkleyv.HarbourRecreationClub,180F.3d598,608(4thCir.1999
	Dr.Prime’scommentsdirectlyrelatedtoDr.Hollis’spromotionapplicationandwerefaciallysex-based:“Dr.LeahHolliswillneverreceivehertenurebecausesheisarejectlesbianwhowillneverreceivehertenurewhileImaintainmyoffice.…[M]yboysgetthecrownjewel,notafoulmouthrejectlesbian,Dr.HolliswillneverreceivemyblessingofanytenureatmyUniversity.”JA1412.Thesewerenot“‘strayorisolated’derogatoryremarks.”Robinsonv.PriorityAuto.Huntersville,Inc.,70F.4th776,784(4thCir.2023)(quotingBrinkleyv.HarbourRecreationClub,180F.3d598,608(4thCir.1999
	Dr.Hollis’spromotioneverytimeshehadthechance,includingduringthe2016promotionperiod.JA1132-33,1959,2025-26,2071-72.
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	Dr.Hollisthus“satisfiedthe‘relativelyeasytest’ofshowingthatshe,aqualifiedapplicant,‘wasrejectedundercircumstanceswhichgiverisetoaninferenceofunlawfuldiscrimination.’”Evansv.Techs.Applications&Serv.Co.,80F.3d954,960(4thCir.1996)(quotingYoungv.Lehman,748F.2d194,197(4thCir.1985)).
	2.MSU’sreasonsfordenyingDr.Hollispromotionarepretextual.
	MSUarticulatedtworeasonsfordenyingDr.Hollis’sapplicationsforpromotion.First,MSUassertedthatDr.Hollis’s2016promotionapplicationwaslate.D.Ct.ECF102at14.Second,MSUmaintainedthatDr.Holliswasdeniedpromotiontofullprofessorbecausethedecision-makersateverylevelofreviewrecommendedagainstpromotion.D.Ct.ECF102at14-15.
	Bothreasonsarepretextual.Dr.Hollismayprovepretextby“amassingcircumstantialevidencethatotherwiseunderminesthecredibilityof[MSU’s]statedreasons.”Adamsv.Trs.oftheUniv.ofN.C.-Wilmington,640F.3d550,559(4thCir.2011)(quotingHeikov.ColomboSav.Bank,434F.3d249,259(4thCir.2006)).Shedoesnotneedtointroduce“newevidence,separate
	AlthoughthedistrictcourtrejectedDr.Prime’scommentsas“directevidence”ofdiscrimination,JA179,itneveranalyzedwhetherthesecommentsconstitutecircumstantialevidencesupportinganinferenceofunlawfuldiscriminationundertheMcDonnellDouglasframework.
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	fromherprimafaciecase”todemonstrateMSU’sdiscriminatorymotive.Westmorelandv.TWCAdmin.LLC,924F.3d718,727(4thCir.2019).AtthepretextstageoftheMcDonnellDouglasframework,underminingMSU’sprofferedreasonsissufficientbecause“itispermissible”forajury“toinfertheultimatefactofdiscriminationfromthefalsityof[MSU’s]explanation.”Westmoreland,924F.3dat727(quotingReevesv.SandersonPlumbingProds.,Inc.,530U.S.133,147(2000)).IfDr.Hollisputsforth“circumstantialevidence”showingthatMSU’sprofferedjustifications“areinconsistentoverti
	2016failuretopromote.MSU’sreasonfordenyingDr.Hollis’s2016promotionapplication(thatitwaslate)ispretextualbecauseitis
	(1)inconsistentovertime,(2)post-hoc,(3)theresultofMSU’sdeviationfromitsownprocedure,and(4)false.
	MSUoffered“differentjustificationsatdifferenttimes”fordenyingDr.Hollis’s2016application.SeeEEOCv.SearsRoebuck&Co.,243F.3d846,852(4thCir.2001).Dr.Holliswasfirstnotifiedthather2016applicationwasdeniedonMay26,2017.JA1144-46.MSUdidnotindicatethenthatDr.Hollis’sapplicationwasbeingrejectedforlateness,butinsteadclaimedthatDr.Hollisdid“not[meet]thecriteriaforpromotionandtenure.”JA1145.Later,afterDr.HollisfiledanEEOCcharge,MSUtoldadifferentstory,insistingthatDr.Hollis’sapplicationwas“late”andso“noteligible
	MSUoffered“differentjustificationsatdifferenttimes”fordenyingDr.Hollis’s2016application.SeeEEOCv.SearsRoebuck&Co.,243F.3d846,852(4thCir.2001).Dr.Holliswasfirstnotifiedthather2016applicationwasdeniedonMay26,2017.JA1144-46.MSUdidnotindicatethenthatDr.Hollis’sapplicationwasbeingrejectedforlateness,butinsteadclaimedthatDr.Hollisdid“not[meet]thecriteriaforpromotionandtenure.”JA1145.Later,afterDr.HollisfiledanEEOCcharge,MSUtoldadifferentstory,insistingthatDr.Hollis’sapplicationwas“late”andso“noteligible
	forconsideration.”JA1932;seealsoinfraat53-54.ThisCourthasfoundsimilarlyinconsistentandpost-hocrationalestobeevidenceofpretext.SeeSears,243F.3dat852-53(differentreasons“atdifferenttimes”and“lateappearance”ofemployer’scurrentreasonsuggestedpretext);Dennisv.ColumbiaColletonMed.Ctr.,Inc.,290F.3d639,647(4thCir.2002)(employer’s“inconsistentpost-hocexplanations”were“probativeofpretext”).

	MSUalsofailedtofollowitsownAPTpolicywhenreviewingDr.Hollis’s2016application.SeeJA181.Amongtheserepeateddeparturesfrompolicy,DeanWelchrecommendeddeferralbeforeaschoolreviewcommitteeevenreviewedDr.Hollis’sapplication,JA2110-11,andProvostGibsontoldDr.HollisshecouldnotappealuntilshereceivedPresidentWilson’sdecision,JA1142.“Deviationfromregularproceduresisaclassicexampleofevidenceusedtoshowpretext.”Johnsonv.CityofCharlotte,229F.Supp.2d488,495(W.D.N.C.2002);seeSharifv.UnitedAirlines,Inc.,841F.3d199,205(4thCir.201
	MSUwronglysuggeststhattheseproceduralerrorsarenotevidenceofdiscriminationbecause“Dr.Holliscannotidentifyanyevidencethat[MSU]didnothonestlybelievethatherapplicationwasuntimely.”D.Ct.ECF102at17.ButnotevenoneoftheelevenMSUfacultymemberswhoreviewedDr.Hollis’s2016applicationnotedthatitwaslate,letalonethatitshouldberejectedforthatreason.SeeJA1140,1145-46,1879-80,1882-85,1887,1889.Nordidtheappealscommittee.JA1928-30.AjurycoulddoubtthatMSU“honestlybelieved”Dr.Hollis’sapplicationwaslatebecausethesedecision
	MSUwronglysuggeststhattheseproceduralerrorsarenotevidenceofdiscriminationbecause“Dr.Holliscannotidentifyanyevidencethat[MSU]didnothonestlybelievethatherapplicationwasuntimely.”D.Ct.ECF102at17.ButnotevenoneoftheelevenMSUfacultymemberswhoreviewedDr.Hollis’s2016applicationnotedthatitwaslate,letalonethatitshouldberejectedforthatreason.SeeJA1140,1145-46,1879-80,1882-85,1887,1889.Nordidtheappealscommittee.JA1928-30.AjurycoulddoubtthatMSU“honestlybelieved”Dr.Hollis’sapplicationwaslatebecausethesedecision
	-

	makers“failedtorevealtoanyone”MSU’s“now-assertedreason”untilafterDr.HollisfiledherEEOCcomplaint,anecessaryprecursortothislitigation.SeeSears,243F.3dat853-54.

	Moreover,MSU’sjustificationisfalse—Dr.Hollis’sapplicationwasnotlate.Asdiscussedabove(at8-9),Dr.Hollis’scontractwaseffectivelyrenewedforanotherthreeyears,soshewasfreetoapplyfortenureandpromotiontoassociateprofessorinfall2016.That’swhatshedid.JA2895,2900.GiventhatDr.Hollis’sapplicationwasnotlate,a“trieroffactcanreasonablyinferfromthefalsityof[MSU’s]explanationthat[it]isdissemblingtocoverupadiscriminatorypurpose.”Reeves,530U.S.at134.
	2019and2020failurestopromote.MSUclaimsitdeniedDr.Hollis’spromotionstofullprofessorforthe2019and2020applicationsbecausethedecision-makersateverylevelofreviewrecommendedagainstpromotion.ButMSUcannothidebehindthesedecision-makersiftheyengagedindiscriminatorydecision-making.EmployersareliableunderTitleVIIfortheiragents’discrimination.See42U.S.C.§2000e(b).
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	AndDr.Hollis’sapplicationreviewsreekofpretext.First,thedecision-makersevaluatedfemaleandmalecandidatesforfullprofessordifferently,whichsuggestspretext.SeeDennis,290F.3dat647.Forinstance,aspartof
	TotheextentMSUwantstoclaimthesedecision-makerswerenot“actual”decision-makers,seeHillv.LockheedMartinLogisticsMgmt.,Inc.,354F.3d277,288-89(4thCir.2004),itunderminesitsownargumentbyclaimingthatthesedecision-makerswereresponsibleforDr.Hollis’sapplicationoutcomes.
	9

	Dr.Hollis’s2019departmentalreview,onereviewerevaluatedherresearchonanexplicitlygenderedbasis:“Amongfullprofessorsinmydiscipline(socialwork),theaverageh-indexforwomenis17.73.”JA2002(emphasisadded).Indoingso,heheldDr.Hollistoahigherstandardthanmaleapplicantsforfullprofessor,whoseh-indexeshecomparedtotheaverageh-indexformaleassociateprofessorsinthesocial-workdiscipline(10.27).JA2163,2605.Laterin2020,thissamereviewercomparedDr.Hollis’sh-indextofemaleassociateprofessors’butstillmadethecomparisonongenderedterms.J
	Otherdecision-makers,too,applieddifferentmetricstoDr.Hollisandhermalecolleagueswhenevaluatingteachingandresearch.Forexample,Dr.Prime(whohadalreadyproclaimedthatshewantedDr.Hollisto“leave…campus,verysoon,”JA1412)refusedtorecognizeDr.Hollis’sfavorablepeer-teachingreviewsbecausethesereviewspre-datedhergrantoftenure.JA2021,2024.ShethusratedDr.Hollis’steachingas“unsatisfactory.”JA2019.ButDr.PrimedidnotapplythispurportedlynondiscriminatoryreasonwhenitcametoratingDr.Robinson’steachingas“excellent.”JA2319-20.Dr.Pri
	Inthesamevein,reviewcommitteememberscreditedmalefull-professorcandidatesin2020fortheirin-progressresearchbutfailedtodothesamefor
	Inthesamevein,reviewcommitteememberscreditedmalefull-professorcandidatesin2020fortheirin-progressresearchbutfailedtodothesamefor
	Dr.Hollis.CompareJA2049,2057,2069,withJA2160,2585,2598,2601-02.Giventheseexamplesofdisparateevaluation,areasonablejurycouldconcludethatMSUdecision-makers“nevergave[Dr.Hollis]fairconsiderationbecause[they]hadalreadydecidedforotherreasonsnottopromoteher,andthat[their]profferedexplanationsfor[their]choicesweremerelypost-hocpretextscoveringapredispositionfavoring”men.Dennis,290F.3dat647.

	NotonlydidMSUevaluatemaleandfemalecandidatesdifferently,itsdecision-makerspromotedmenintheDepartmenttofullprofessoreventhoughDr.Hollis’squalificationswere“superiororatleastequal.”Dennis,290F.3dat648.In2019,whenDrs.HollisandRobinsonappliedforpromotion,Dr.HolliswasatleastasqualifiedasDr.Robinsonineachpromotioncriterion.Inteaching,Dr.Hollischairedasimilarnumberofdissertationsinsubstantiallylesstime.Seesupraat38.Regardingresearch,shepublishedmorescholarshipandreceivedmoregrantmoney.Seesupraat37-38.Andwithrespec
	And,althoughreviewersdismissedDr.Hollis’sresearch,herscholarshipwassuperiortoDr.Gaulee’sin2020,theyearsheandDr.Gauleebothappliedforfullprofessor.Dr.Gauleepublishedtwoco-written,peer-reviewedarticlesandtwobookchaptersin2019,theyearheandDr.Hollis
	And,althoughreviewersdismissedDr.Hollis’sresearch,herscholarshipwassuperiortoDr.Gaulee’sin2020,theyearsheandDr.Gauleebothappliedforfullprofessor.Dr.Gauleepublishedtwoco-written,peer-reviewedarticlesandtwobookchaptersin2019,theyearheandDr.Hollis
	receivedtenure.JA2201-02.Ontheotherhand,Dr.Hollispublishedtwelvepeer-reviewedarticlesandonebookchapterinthesameyear.JA2864-65,2869.Nevertheless,Dr.Gaulee’sresearchreceivedratingsof“excellent”fromthedepartmentalandschoolcommittees,andhewaspromotedtofullprofessoroverDr.Hollis.JA1877,2182,2184.

	Dr.Hollis’sevidencethatshewasbetterqualifiedthan—oratleastequallyqualifiedto—Drs.RobinsonandGauleeisfirmlyrootedinMSU’spromotioncriteria.Cf.Andersonv.WestinghouseSavannahRiverCo.,406F.3d248,269(4thCir.2005).TheAPTpolicylistsdissertations,peer-reviewedarticles,andgrantsasrelevanttoassessingapplicants’teachingandresearch.JA211-13.Andthefacultymembersthatreviewedthefull-professorapplicationsbeingcomparedhereactuallypurportedtousethesemetricstoassessapplicants.SeeJA1887,1984,2054,2182,2184.Thus,inlightofMSU’spr
	BecauseDr.Hollis’sproofofpretextisgroundedinMSU’sownpromotioncriteria,itdoesnot“ignore[]‘theinevitableelementofsubjectivity’involvedinpromotiondecisionsintheuniversitysetting.”Adamsv.Trs.oftheUniv.ofN.C.-Wilmington,640F.3d550,559(4thCir.2011)(quotingSmithv.Univ.ofN.C.,632F.2d316,342(4thCir.1980)).HerpretextevidencethusavoidscallingonthisCourtto“impose[its]judgment”asto
	BecauseDr.Hollis’sproofofpretextisgroundedinMSU’sownpromotioncriteria,itdoesnot“ignore[]‘theinevitableelementofsubjectivity’involvedinpromotiondecisionsintheuniversitysetting.”Adamsv.Trs.oftheUniv.ofN.C.-Wilmington,640F.3d550,559(4thCir.2011)(quotingSmithv.Univ.ofN.C.,632F.2d316,342(4thCir.1980)).HerpretextevidencethusavoidscallingonthisCourtto“impose[its]judgment”asto
	whethersheshouldhavebeenawardedpromotiontofullprofessor.Smith,632F.2dat345.Dr.Hollis’squalificationscreateagenuineissueoffactregardingwhetherMSUdeniedherpromotionsbecauseofdiscrimination,theultimatequestioninanyTitleVIIdiscriminationcase.Seeid.at345-46.

	Inansweringthisquestion,itshouldnotmatterthatMSUisauniversity—academicfreedomdoesnotexemptuniversitiesfromTitleVII.SeeUniv.ofPa.v.EEOC,493U.S.182,199(1990).Putotherwise,“[a]lthoughtheFirstAmendmentgrantsauniversitycertainfreedoms,thefreedomtodiscriminateisnotamongthem.”Mawakanav.Bd.ofTrs.ofUniv.oftheD.C.,926F.3d859,866(D.C.Cir.2019).Thus,thedistrictcourt’sdecisionshouldbereversedbecauseareasonablejurycouldfind—inlightofMSU’sevaluationprocessandprofferedpromotioncriteria—thatthedecision-makers’reasonsforreje
	III. ThedistrictcourterredingrantingMSUsummaryjudgmentonDr.Hollis’sretaliationclaims.
	AfterMSUdeniedDr.Hollis’s2016promotionapplication,itretaliatedagainsther.Anemployerunlawfullyretaliatesagainstanemployeewhenittakesanadverseactionagainsttheemployeebecausesheengagedinprotectedactivity.See42U.S.C.§2000e-3(a);20U.S.C.§1681;Md.CodeAnn.,StateGov’t§20-606(f);BurlingtonN.&SantaFeRy.v.White,548U.S.53,56-57(2006);Jacksonv.BirminghamBd.ofEduc.,544U.S.167,173(2005).InadditiontothefilingofaformalEEOCcharge,protectedactivityincludes
	AfterMSUdeniedDr.Hollis’s2016promotionapplication,itretaliatedagainsther.Anemployerunlawfullyretaliatesagainstanemployeewhenittakesanadverseactionagainsttheemployeebecausesheengagedinprotectedactivity.See42U.S.C.§2000e-3(a);20U.S.C.§1681;Md.CodeAnn.,StateGov’t§20-606(f);BurlingtonN.&SantaFeRy.v.White,548U.S.53,56-57(2006);Jacksonv.BirminghamBd.ofEduc.,544U.S.167,173(2005).InadditiontothefilingofaformalEEOCcharge,protectedactivityincludes
	“communicat[ing]to[an]employerabeliefthattheemployerhasengagedin…discrimination,”and“utilizinginformalgrievanceprocedures.”DeMastersv.CarilionClinic,796F.3d409,417(4thCir.2015)(citationsomitted).Anactionissufficientlyadverse,andthusactionableretaliation,ifitwould“dissuadeareasonableworker”fromengaginginprotectedactivity.Burlington,548U.S.at57.Here,immediatelyafterfindingoutthatDr.HollisfiledaninternalcomplaintandEEOCcharge,MSUengagedinaretaliatorycampaignagainsther,culminatinginamateriallyadverseaction:herd

	A.Dr.Hollispresentedfactsestablishingaprimafaciecaseofretaliation.
	ToestablishaprimafaciecaseofretaliationunderTitleVII,theplaintiffmustshowthat(1)theemployeeengagedinaprotectedactivity,(2)theemployeesufferedanadverseemploymentaction,and(3)acausalnexusexistsbetweentheprotectedactivityandtheadverseemploymentaction.DeMastersv.CarilionClinic,796F.3d409,416(4thCir.
	2015).
	10

	Dr.Hollismetallthreeelements.MSUagreesthatDr.Hollis’sclaimsatisfiesthefirsttwoelements,seeJA185-86:filinganEEOcomplaintandEEOCchargeareprotectedactivities,anddemotiontoat-willstatusisan
	TitleIXandtheMFEPAfollowthesameanalysisasTitleVIIretaliationclaims.SeeReidv.JamesMadisonUniv.,90F.4th311,319(4thCir.2024);Barretov.SGT,Inc.,826Fed.Appx.267,271(4thCir.2020).
	10

	adverseemploymentaction.SeeDeMasters,796F.3dat422;BurlingtonN.andSantaFeRy.v.White,548U.S.53,67-68(2006).Onlythecausationelementisdisputed.
	Dr.Hollishasshownacausalnexusbetweenherprotectedactivityandherdemotion,whichis“notanonerousburden”attheprimafaciestage.Strothersv.CityofLaurel,895F.3d317,335(4thCir.2018).ThisCourthas“madeabundantlyclearthattemporalproximitysufficestoshowacausalrelationship.”Sempowichv.TactileSys.Tech.,Inc.,19F.4th643,654(4thCir.2021).Toestablishtemporalproximity(andthereforecausation),aplaintiffmustshowthattheemployer(1)“understoodorshouldhaveunderstood”thattheemployee“engagedinaprotectedactivity,”and(2)tookanadverseaction
	First,MSUunderstoodthatDr.Hollisengagedinaprotectedactivity.Dr.HollisfiledaninternalEEOcomplaintonSeptember8,2017,andshefiledherfirstEEOCchargethatsamemonth.JA1346-49,1464.MSU’sownrecordsshowthatitknewabouttheEEOCchargethatmonth.JA3009.
	Second,Dr.Hollis’sEEOcomplaint,EEOCcharge,anddemotionarecausallyconnected,bothbecausetheyaretemporallyproximateandbecause
	Second,Dr.Hollis’sEEOcomplaint,EEOCcharge,anddemotionarecausallyconnected,bothbecausetheyaretemporallyproximateandbecause
	MSUactedwithretaliatoryanimusduringtheinterveningthree-monthperiod.MSUtookanadverseactionagainstDr.HollissoonafteritunderstoodthatshefiledanEEOCcomplaint.Justthreemonthslater,onDecember12,2017,MSUdemotedDr.Hollisfromatenure-trackassistantprofessortoanat-willemployee.JA1934-35.Similarlyproximateadverseactionshavebeensufficienttoestablishcausation.See,e.g.,Carterv.Ball,33F.3d450,460,(4thCir.1994)(aboutfourmonthsbetweenEEOcomplaintanddemotion);Silvav.BowieStateUniv.,2006WL314470,at*2(4thCir.2006)(two-and-a-hal

	Moreover,“recurringretaliatoryanimus”bridgedthesmallgapbetweentheEEOCchargeandMSU’sretaliation.Lettieri,478F.3dat650.Dr.Hollis’sdemotionwastheculminationofaretaliatorycampaignthatbeganimmediatelyaftershefiledhercharge.
	ThecampaignbeganinSeptember2017,thesamemonthDr.Hollisfiledhercomplaint.JA1464.MSU’sfacultyappealscommitteesuddenlydecidedtoreviewtheappealofDr.Hollis’s2016tenuredenialthathadbeenpendingsinceMay.JA1928.ItrecommendedupholdingDr.Hollis’stenuredenial.JA1928.ThisrecommendationopenedthedoorforDr.Hollistobeconvertedtoat-willstatus.
	Next,inDecember2017,PresidentWilsonunexpectedlydeemedDr.Hollis’s2016tenureapplicationlate.Seesupraat8-9.Duringthefifteen-monthreviewprocess,notoneoftheoveradozenreviewersreachedthis
	Next,inDecember2017,PresidentWilsonunexpectedlydeemedDr.Hollis’s2016tenureapplicationlate.Seesupraat8-9.Duringthefifteen-monthreviewprocess,notoneoftheoveradozenreviewersreachedthis
	(incorrect)conclusion.SeeJA1140,1145-46,1879-80,1882-85,1887,1889,1928-30.

	Finally,thatsameday,ProvostGibsontookthefinalsteptopunishDr.Hollisforexercisingherstatutoryrights:convertingherintoanat-willemployee.JA1935.Alltold,MSU’smonths-longcrusadeagainstDr.HollisdemonstratesastrongcausallinkbetweenDr.Hollis’sprotectedactivityandherdemotiontoat-willstatus.
	B.MSU’sreasonsfordemotingDr.Hollisarepretextual.
	Aftertheemployeemakesoutaprimafaciecaseofretaliation,shemustshowthattheemployer’spurportedlynon-discriminatoryreasonsarepretextforretaliation.Sempowichv.TactileSys.Tech.,Inc.,19F.4th643,650(4thCir.2021).Asdiscussedabove(at40-41),shecancarryherburdenbyshowingthattheemployer’sjustificationsarefalseorhavebeeninconsistentovertime.Id.at652.
	First,MSUsaysthatDr.Hollis’scontractexpiredbecauseshefailedtosubmitatimelyfirst-yearpacket.ButDr.HollistimelysubmittedthispacketonApril9,2015.JA916;seeJA197-98.ProvostGibsonalsosaidthatDr.HolliscouldnotberenewedbecauseDr.Hollisneverwentthrougharequiredreviewprocess.JA1935.ButtheonlyreasonthatDr.HolliswasnotreviewedwasbecauseMSUfailedtoassembleacommitteetodoso.SeeJA2695.Ajurymayfindthatanemployer’sjustificationsarepretextualwhere,ashere,it
	First,MSUsaysthatDr.Hollis’scontractexpiredbecauseshefailedtosubmitatimelyfirst-yearpacket.ButDr.HollistimelysubmittedthispacketonApril9,2015.JA916;seeJA197-98.ProvostGibsonalsosaidthatDr.HolliscouldnotberenewedbecauseDr.Hollisneverwentthrougharequiredreviewprocess.JA1935.ButtheonlyreasonthatDr.HolliswasnotreviewedwasbecauseMSUfailedtoassembleacommitteetodoso.SeeJA2695.Ajurymayfindthatanemployer’sjustificationsarepretextualwhere,ashere,it
	penalizedanemployeefortheconsequencesoftheemployer’sowncarelessconduct.SeeSempowich,19F.4that652.

	Atanyrate,Dr.Hollis’scontractdidnotexpire.Dr.Hollis’sfirst-termcontractsaysthat“[i]ftheAPPOINTEEisnottobecontinuedbeyondtheinitialthree-yearcontract,theAPPOINTEEistobeprovidedwrittennoticebytheendofthesecondyear.”JA2106.MSUneverprovidedthisnotice.SeeJA905,1930.IncontrastwithMSU’scurrentassertions,ProvostGibsonandtheappealscommitteesaidDr.Hollis“shouldhave”receivedarenewalletterforasecondthree-yearterm.JA1930.TheyalsoactedasthoughDr.Holliswasrenewedbyschedulingherforclassesbeyondherthirdyear.Seesupraat8-9.Gi
	Thiscontinuationintoherfourthyearwasnotmereat-willemployment.Dr.Hollis’semploymentcontractdoesnotmentionat-willemployment;eitheraprofessorisextendedtoasuccessive,three-yearcontract,orsheisterminated.JA2106.MSUhasnotbeenabletopointtoanyotherinstancewhenatenure-trackprofessorwasdemotedtoat-willstatus.JA441.
	Therefore,MSU’sjustificationthatDr.Holliswasnotrenewedbecauseshedidnotsubmitatimelypacketisbothfalseandinconsistentwithitspreviousstatements.ThisjustificationisfalsebecauseDr.Hollissubmittedatimelyfirst-yearpacket—theonlyreasonitwasnotreviewedwasbecauseMSUfailedtoassembleacommitteetodoso.ItisinconsistentbecauseMSUpreviouslyofferednojustificationforfailingtorenewDr.Hollis.MSUhas
	Therefore,MSU’sjustificationthatDr.Holliswasnotrenewedbecauseshedidnotsubmitatimelypacketisbothfalseandinconsistentwithitspreviousstatements.ThisjustificationisfalsebecauseDr.Hollissubmittedatimelyfirst-yearpacket—theonlyreasonitwasnotreviewedwasbecauseMSUfailedtoassembleacommitteetodoso.ItisinconsistentbecauseMSUpreviouslyofferednojustificationforfailingtorenewDr.Hollis.MSUhas
	onlyrecentlydecidedtofalselyblameDr.Hollisforfailingtosubmitatimelypacket.

	Second,MSUsaysthatDr.Hollis’scontractnonrenewalrenderedher2016tenureapplicationlate.TojustifyitsdemotionofDr.Hollis,MSUneedsthistobetrue—withoutarenewedthree-yearcontract,MSUwouldbefreetodemotehertoat-willstatus.
	Asdiscussedabove(8-9),Dr.Hollisreasonablyunderstoodthatshehadbeenrenewedforasecondterm.So,Dr.HollishaduntilSeptemberofherfifthyeartoapplyforpromotionandtenure.JA199.Her2016applicationwasthereforetimely.
	MSU’sexplanationforrejectingDr.Hollis’s2016promotionapplicationalsochangedovertime.MSUnowclaimsthatDr.HollishadtoapplybySeptember2015.JA1934.ButduringthefifteenmonthsMSUpossessedDr.Hollis’sapplication,MSUneverdeemedtheapplicationlate.Instead,asnotedabove(at5-7),thereviewersanalyzedherapplicationonitsmerits.MSUdecidedthatDr.Hollis’spromotionapplicationwaslateonlyafterDr.Hollisfiledher2017EEOCcharge.JA1346,1932.Asoutlinedabove,Dr.Hollis’s2016promotionapplicationhadbeenreviewedbytwofacultycommittees,thedepartm
	Insum,substantialevidenceindicatesthatbothofMSU’sprofferedjustificationsarepretextual.Dr.Hollis’sretaliationclaimmustberesolvedbyajury.
	IV. Dr.HollisestablishedaSection1983claim.
	IntentionalsexdiscriminationbypersonsactingundercolorofstatelawviolatestheEqualProtectionClauseandisthereforeactionableunderSection1983.Wilcoxv.Lyons,970F.3d452,457-58(4thCir.2020).
	TheelementsofaprimafaciecaseofintentionalemploymentdiscriminationunderSection1983andTitleVIIarethesame.SeeCauseyv.Balog,162F.3d795,804(4thCir.1998).AndtheMcDonnellDouglasframeworkhasbeenusedtoevaluateemployment-discriminationclaimsunderbothstatutes.SeeLove-Lanev.Martin,355F.3d766,786(4thCir.2004).BecauseDr.Hollisdemonstrated,underMcDonnellDouglas,thatareasonablejurycouldfindthatshewasavictimofsexdiscriminationinviolationofTitleVII,seesupraat34-47,defendantsWilson,Gibson,Prime,andCrumpton-Youngcouldalsobehel
	Conclusion
	ThisCourtshouldreversethedistrictcourt’sgrantofsummaryjudgmentandremandforfurtherproceedingsoneachofDr.Hollis’sclaims.
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